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GENERAL INDEX OF CASES REPORTED IN THIS 
VOLUME 


ABANPONMKNTof portion of clainn Sm Aot Ho* 711 of mO, section 

ACKNOWliEiXiMKNT, iSm Act No. II of IBW, ndx^m& 1, article I *** 
ACQUINJ^('KN(1N, AVfi LantMi<i|<I(‘r and tenant ,,, 

^ At/QUITPAL, /SV« (Jriiniii^l rroctnlure OotlOj section 439 

ACTS— 18(10— XhV (imnAH Com)* siotriO'N' 409, Criminal 

IVtunHUireCtuIe, Hcc{Ion234 

.... ^ BBCTroK 170— 

a puNir m^mnf — MeU that to constitute the 

oirence provided for by Hcctiou 170 of the Indian I^enul Code it 
jH not neecHsary that the net done or attempted to he done should 
he Hoeh nn nto. an mijTht legally he done by (he puhlic servani 
- personated. QnvpihKmpr^m \\ t^mif Jm, i. I** It,, 10 All, (!H, 
referred to, " 

Kmperor e. A/d/^nd-diu, I* 1. 11, S7 All *,* 

iiafiOH rn^diMmmi 
pimmmm #/ ik^ amim ai th$ turn 
fnitArn^ fktt ami-km*iig,li It i» the inttm** 

tion oi the law that when a puhlic »immt at taohes property 
under a warrant in ex<unition of a dimm, ho. must liW the 
warrant with him, otherwise the ‘taking of the proporty is not 
wfarred Jndia v. Amar mM, I. h. E.» 5 All, 811, 

Emperor o. Canenhi lal, !, L.-.E,;27 All. 

.V». // nfUHnf.-Utr,, .iofJ,«rn/wu lU~-J)Mr,Hnf 

—huh utljuunii;!- tummi hUUhrH — Olmfrut-Hon h 

, mh tm u,lj„uru<;l. <l„/,:. l rii,. luw i,,i,i a„„„ iu Chat.fm- IX of 
U.« Agni A«t. „„t authm'iw* Ui.i 

immt of a bale <d dint rained property owing to tlie absence of 
hiddcvH llmee where lor thin rminon an amln ndjournml a sale 
and lued a fre.sU date, and ohHtnictiou mm olfered to the sale ho 
adjourned, it was ihat the persouH io ohstructilig the sale 
could not he eonvicU^I under section 184 of ihu Indian Penal 
Code* 

^ Emperor i% Tara Kinghul U 11,27 All 

tm^Aid Wt^riir 

% j Aer/,/cftt imim find AtdJ, mdium 

e'*//er/iMo o/ rawd diim Id^tmiuLl 
\Uimm under a wri»eu older bigiied by ^ TaliHildar the Naib 
NfiKif WHH direcleil to ren}i*/.e certain rarm! dues, and lie, on 
attempting lo do ue at tuchment and nale of the defaulters 
property, wtisi r«oi|filed by Cie ewuerw of ilm property, ft was 
/ie/#l that the couvitdleii of the peraoua olfering restwlence under 
iiccimu I8« of tlie Indian Penal Code %mm good* The Talmtldar»a 
ordtw, thoiigh iioi of a formal nature, was auflltuent iwldetme 
that the Nuih Niu/ur wiih lifting as a public servant In the 
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4li«liiirg# lib dliiff. IMd $lm ilr%| tliiMi|^pit,iiiiiiii! .‘f iMulmi. 
«fg iliwp %m% jir«^rhiilf» llii» If fliiib 

fit* frinii ri'ftliilti^ 4i*r» ffPirt || 4 <^ h% nhiiu\ tl\/g 

«r# Bftitallf f:>^i rw i* B r i h ir 

$l Mill,., flli.l, .r 0 f»’i’rrii I.Pi 

l4ni|M^rpr ..Uiiliillali, L li. .11.* 5 ^# .All, 

ACfS«^ infill. XI«V PH. ;u\i -- 

i,m*/mi r^sfmtp ■-> i.fij.ihiv *\f tr.ir ,», « h'iI 
»im» <W#» lil.j An Anm^t^tul rnlUHM*r liiJiiffil 

w^ffinti ftir lli*« «rri’«i nf wrinin |s‘r wli»)«r 

•liliiiiitttiwi Iwtl liiH^ii iwiinil, tmi «ni n|>|i ‘hmIhi nlnilu^Hv 

tliPri>|n, Tlt*^ wrtltig «rtb«*r iiml iipI m i»liln in * ffn* i 
ii^rvl«!i» pf tlin iiiiiniiniwn#* liHi Ifni nllh'‘il i^^n*n in Uir 
«f liii^ writiiiiHilw^ wnwl. 11t»» i.Wri in'itwnf iw mmn^ 
rilli« iill mi «inii|tl| ttilli Ibr |'rn?if4ini^» nf Pi’fliiiii na nf |||,t 

ut i*h*il Prcitii.Hinr*’, ilmugli ii, W‘i» ii|*|iirinij|y nl «>|iiiii«ni iliiii 
liiitl 4iw pf lln’ #iiiiiiiiii|iiiri. Pilfri** iilfif||i*i| 

willi the px*xiulpu ni tlsp wiirrniMP Ptif pf flm -iiii. 

but I liny iHturkiHi by N iiuil ct|bfrf«* itinl lltn iiuiii 
iliid iiU‘U8trtl wii rvwnwil. K vim r^uvirlrtt liutlnr a;!Af5 

iitiii iiS3 of iliu INuuil i’luln, l/r/tl ili'u » unt if wt'ffi**ti ai’Aft 

WHM uni i*|ip|j4mbb% ill!’ uouvioiiuii iiinlni Mni mn , f | fj,, 

mn |R?rl«in.ly JuiiiiknJ. 

I^tt£|rtiirnr u, Kiirlmduiliwsir, U h» ik, a« All 

rnm-Hts -lUA .. ivpiifff.fl 

n/ frifjff-.** /V.</nTl?/ ** J ||„ 4 i ^ 

inuiMlHl dunflin fnlk wHliHMlf' Uf>4n,si|| mI tlf >r»ni " innnrHv** 

m uwni iu iuhU iMii 4il» hI‘ fin iMluit i'ni, ti r,H|. , nu i. if /i |« 
wuHli un lunrn ilmn tin- \ 4 lup ,.f tm |H|ur fsfmn ultnh if m 
wrlltnu. In ihn innufr nf u tMuurnnn Inr u'u»iiji;*| birin'ti 

IruiiMhf i|Ufdinn nf^shn i.iUu mI .1,- in u'fi|irri .if whuh 

t htl ntOHi’h i't i *« f I nl ui* f.H itfn ffifj rif 

tlin Cndn in pniH'f rnwl tjuim inniMii.ri-iiil 

Kiu|«!*vin’ in Muuli Ikkliiln I. h, 11^ All 

' '“I' ”' 7 ''' 4CIS *• CV<»i‘ii#l 

imm^k uf A rkn% in ii f«ifcirtbfiii,ii, wink 

mm ndatiuttifiil forming nf » ivrnra in tib tns«nntv inti 

IM^gon wlw wMiUitiMiui in tlm awnwauii, huh niiu nnulit iiihmn 
WiMC unvf iuul in jirnmml ttu n|t|iliriiiiiui tui i.l«ainf 4 ufinni* m iffil.f 
ti. «u«ur« It* wiuni in a It-gni in«iiu.<r. //r/.l ilnU il.V . I.-rk «,» 

"“f”'.*' *" '^'‘uvi.'Um! lunl. c ,.h.|,w,» 

40S) of U»« offuiuu 111 tiriuititnl iin’iwU uf tni»l % n |iiiljlio ,..rv(i«t. 

Hwpnw 41, Uingi* ih-muk L L, M,, Zf All 

' * *** ««», 

Afa»(i««.J lluivouiiiir til mmiuvahUi imurriy iM.innl l«M'4vi, i*! 
of cUuiiUn(j buonuwi Iw <miit» to nM.„ti,m tlim th. rn i., »„ hh umi. 
b«w«o on 1 , 1.0 pr..iH,rty, it i,',l».w« .-ill, nr U,.,,. i„, " A'^, 

wtti not, or thnt hit sold dui iinijuirly itn Uim ift>iiri>in.tiittti«i. U.ni 
Mmiwiw t). lii«hiiii iMu, 1. 1,, u 27 All. 

'"** •«« 

*^1 417, 42il 

0 / morlya^a *uba>qm»i fo 4wA«,,. I ‘mr„.,,w[.5. 1. V 

suit for i,?o.omptro« con, pfoS" {„ “f, ' “ 

tu w a coftaln cu.n in calh and to diidia'i' o 


QiKEEAi. immx. 


•on ilia proper iy in fitni. Ti was nlisnfi tiantly discoTera<l tlnat 

tlio vcndoa Ikh!, afiar liia parohaan bui, bafnvo suit, innt'fegagod 
tna ]>ropor{y %v1uab waa {bo Hubjocl- af tbe «nit for pro-emn- 
tion. , ® 

^ { bat. t bo vOTub'o ootibl noi, on aoconni mondy of bi« omis- 

Hion to^dtHcloNO ih<* <*\tHfonro nf {Inn HobrnHitioni Piovfcgago, bo 
bold gnislly tbo nfTonoo of oluHfiog, 

^(bniilnn toil o, Alaltsl A/j-/. ?Cban, t U It. 27 All. 

AC1\S -IHOO - X I 1 1 N’Pi A N* I 'ooKt 4'fbl'*- Ihmmhr^/ 

nmrkH Jlvnf /*// intUrnyfi^ of py/^/iV i}tjlninm---arimintd 

I rrn^vmte J\HirK ,v»’p//oa 145/1 A Magisimto making an orclor 
un<ior Ht'ot u>n Mo> baa no unfborily {.o oattao (bo proporl.y wluob 
la Mibjoot. of a itapnlo liki ly io ooonaion a bronob of tbo peaco t,o 

no dtnnuroaiod by bonmlary iiillarH, niul oon 80 c|nontly, if bo dooH 

HO, a por^jn doHta'oyfng *n* ronnndng nnob bt>imdayy pillara is aof, 
nanio UM'onviofion urnioi* sooliou 454 of ibo Indian Ponal Cbnlo. 

Kmpomr n, Painonbar, !. L. It, 27 Alt 

^ . KisrTi'oi^ 441 — Criminal 

Or(H(ptriim l)n gifmiiiihirH nf kmim hfi hf 
dmMmm imaul, \ A ionani of A»'i11asto 8, who cnvnod a bouio 
imn’o but woh^ {a^nporavily rosidhig in a iioigbbyuring villago, 
diod, and on bin doallt tlu' '/annndnrM of .S, look pOHHOHHion of {bo 
boitwo in H, iitlvooHoly {.o Ibo {f*n?y-il.*H widow, alloging {.bat tboy 
woro onllt lod {♦» It. lidd fliaf. Ibonoibin of tbo ’/.aniindavH oonld 
pof, bn taktnt m annnmiing {■•Mndtnitod {oonpaas wilbin ibo »noan- 
l?F , 44! of ibo Indian Ponal CbHlo. 7^miH>fnr v^Jauni 

himfkt t E, It,, SCI All,, 1!14, ooforrod to. 

Ibnporor Ibr/dd, t t. It, J7 Alt ... 

— — {Pcn.tct Actx 4(^) arimim$l I¥arndur^ 

Cww, mriitm Snmditm fn prth*fflMdr->-^Samdiim to pro^firnt^ 

pirm lip fJid DiHirJnf mfa o.v lifttd nf fhr PnUrn-^ tltivimno*'] 

Ht'hl that ibo Ht^t 1/Miri ban no powoo to inforfooo In rovision 
wboro a |)i«t.riol,. Maltt^d4•^^^o ban goaniod Hanotb-m for a prosoouilon 
undor sc'rt.ion Ilbo (d' {]»o rriininal ib'oootinnt (bMlo llvoroiii 

M bisid oi ilio Ibilico of {bo dintriot. RmnnHnrp httfl v, Qumm* 
hmpnm, I. Ii. It, 27 <blin. 452, disHonlod fnmi. 

Ibiiporor fi, Sbib Singb, t t. It, 27 Alt 
11^0^,.,,. 1 1 1 ((lAsf Bf,i jtfci A^or), R??rori'oi^ l-^-^Cnmmttn paminqt tmmr 
/Vo/I/ dfriml fr^m mhlH in ft^Nmr' if tho hmk:\ 
tudd {but 0 !hoim‘ n;iH noni' Ibti Iohh a ‘N*t>vnnion gaming lumno 
wt{btn tbo moaning of srotion 1 nf Aot Xo. tU nf 1857 hnm\m ibo 
protU <d ibo nwinn*, otompior or koopor of tbo botiso was dorlvod, 
not frtnu paymontM mai^o for ibo nso of fbo botjMo or tbo inHtrn- 
mtndH of gaming, biit frinn tbo gnmo liHolf, by roason of tbo odd» 
boing sdwfiyH in fiwmr of Ibo bank. 

Empomr o. Abdttl Katiamt h. It, 27 Alt 

faitpii ErrATta), sisettoK timhr mil 

fnki,np vfrri kfnrfi Jnf n tom into fnrrr*-^** iirpiiw ** nf a Inloqdar 
^‘-Sitrrtnidi^r nf oranl Ai/ inltopfnr ftnd amnptnnnn nf Mttoad om mno 
ittrmn •■■/taao’* nf nf thnmmmnnt hi phmgn fkdurti 

nf 0,1 nnd Mi. XT nf iMbfi fCttntm Ufanhi' Art mrtUm2*^ 

i rhpp (hnnriU dinvrtdiim nf^^Aa aUnm mm nnnn In hn W %p in 
mippaL] A jHO’Hon wiio snoooodod {.o a tftinq In 1855, and iboraforo 
bofora tbo pnnmng of fbo Owlli Kftlates Aei (loflHOi)), tindorawill 
ol ilm proaoding ittlm|dar, is not tlm logattn^nf a ialmnte within 
tbo numwiing of tbo Act Bnlmj kmwar v, Man Jattaipal Bimh* 
U It, 81- L 4*, 182 1 1. L. It., 2B All^ 088, foltowod. 


r 


«I®KKML fXDKX. 


1«(11, In »nMl(tili.m of iIm. fornHr,’V'.> ' * 'r "'i ' ' 

i« «q ,,i,„ »mi m h J 1 T: ’; \ 

prinnigonilnm. Tho low iw V t • 

<'ouI(J niir.ovtm if j,nH,Hl.,.,,o,,tI (° “I “, -’''-'ti’l « 

tlw dwiw jhp «n oAior w/ 1'’ 

mn Jml l.^ iIi, UfwV,)!/ w'l 0.« 

baoamo i*li«i)Uu«>ly onHUwl (.« I*»>ii li< 

pniwHhmdonbttoMiioriiTttnt «n4 t ‘i’ 

w PHnir into at, nrwtS^ h» 

*uch a tran.a„ti«« an " 

«lmdy granted eatalo inTssr* t) . r * “’ 

toir* W nothing lofl , , o,»„7 , , an.l i„« 

not apply ;a„,j ^^n^ (h vLnn o { t'h .roCT’ '">* '"’"‘i’'”' «""!•* 
l-ownr to grunt Iho »nmo ,Xo\‘ !■»'* 

tWr muhoriiy5' r«l r'f ; ''V,' h', 

lu*g,«lutnp« to (ho «n»t,.u,.» „w,, V of ,h„ 

Judmiui cowMiitip,, („ . f. 

I'wmitivo aot of tho Uov.o rtw. ’t . ! V ^ on . hj. oiio,, „„ 

eroatotUnoutBiiiaioowiufiid, f'i' ■'* >’>■ jam. huvo 

that luiddowu l.y w , r/, ' "' o.l.or (h«„ 

Kli ' 1'‘ ";'V|’’,‘ ''" "''1 "'“' O'" I'fl"y 

«u.iiy Vij ti .otrii ’un r “.''iLh:::;"; 7’'“’''' "'«*• 

m|Hn-t,«,u.„ of tho prlmogM„t,«n „ li Tf if “Tf •'<’ '’•« 

thoreforo not taken hs «nr,iriro^h»^!'i'’"*“ T tml worn 

preaonted on aptmal, ,rthat *« wl«i0. thoV,,„ ZZ 

log of tho appeal upon It. joxtu’o i,,. j,y 

ns-woft',?!?'' ■■ '• “■■ =' 

« tptnflti porHm of (kJ mtm 'I *» tiftmt! of 

In a luit for the rodomntion /«<* vt>4m»tL/\ 

deem for wdoniption oimVtklyon I'l^'niiHohiuinod 'i 

fixed by tho deoioV ril n Z ii , i*" »>"“ t.i.a «f « 

snoh sum WB» In o*ocj«» itw ^ "I'"** *l‘e Kni«ntl iii»i 

P»yaMo by him frrXVtio^ HKh>Ty 

on tho momoraadam of nimmf wnftf t"*’’ ! "'i myuhio 

tho sum which tho anuolLnt oiuf,!., ^ .'■‘‘’'’''*’'‘'’'1 ••■•ror.fiag i.. 

piT,i*r,Vm "'hV uirlling 


ITopal Ilai 0. !)«bi j( _ ,_,j 


Maniomutt ofportioit of «i7.- ~~r~~ "xotuw 


t p — Cmfi . 

«/ tii0 

liklitll# , / I A 




QmMMAh IITBEX, 


Art, i\mvi h tuM, In>nn 4 nn In lh« %}f iwUcm 

lijltni U f>r tl»f^ «r itlfil |v*i<nHlnfi\ in lit fi 

filin' Hi! luti flu* iwrimi uC Huiifiifum fur tiiu miit wilinti whtrh ilm 
ijrllriuiM'y iiUlin nuiri fru iiiui«l tin iiimlii njuiul, ihl« Muotiun ftptily* 
ing^iu ilifrrciiit fitiigu nt ihn m%\i frum lliiit rutUumpkfwl by 
jiurliuii r»-lt «»f i 1 i 0 (’ihIii «f Citril BrwiHluru;| rni{ym Kmnm 
}\iiihfi,ir r, L ti* 55 Miitl., HCI 8 . fullsnvrd* Jmnii 

Pmmiti ?. «NV»/|iLLIi. U„ Ifi All.* 65, luui Mnlhtntu Mm 

thmml Ni$ik Tkmfh f. It, U*» 15 All, I5ltb J)nrm 

AVii^y/i Hiikfnimr L h* U.j, M AIL, 2 IH, ri'ferrrd ifv. 

Il.'iint l#fi! ft* A^l luiiurar, I. L, IL, 27 AIL 

■ PKGTIO'K JLI, II 

AtlTICII*ll 1# j5t4t«*«*Vffl? jfdf Miift oil fl 

/ur mfpfPMi,} Thr |tkhililTii, tn'wlos© 
fiivnur ft drrruu fur mih uii ft hmi lunni pftiiMtHl 

iiitnwitu|ttu ihn dniu Iknl by fliti fur |iftymru|. uf f.|j^ 

iiKnigiigu nmmj, itpiumlwl m\ flu* gruitufl iluU iu!rrf*«t Mhuuld Imm 
tinni iilluwuii ii|i |u ihit itftfiMif rufttlmitiuiu UM ilmi iUn pvmm 
funirl. fuft |»iyiibtit tilt tlui »tf \sm im rniuHui tw 

tty liriitik 17 (¥|) uf ilw wruml nrfunlulr in ibuC*uuri bW® 
Art., IH7CL MfMmtfm v, 12 Hum,, ILU, Iku., 

127, fulliiwurf, * ^ 

llliiwftnl Primiiil ft, |, h, 37 

mmm If ^ Cmri fm^ 
'• ihilmct /„r jitti-mpHm «f im, 

mmgmminf a fnrgur jmmk-f nmmm^d Ay tktf wk 

llm plHtnlillfi iuunl lor |trtvinit|iUon of ulmrtw in two vIHiitfun uni. 
uf ft Ifirgur tuimlti’r w»la In onu luul tho wmu Tlu'V 

|mul ruitri IVtw on Uunr |»kiuf rtikuktuti on rmHinmti tlm* UL^ifr/. 
Kultuimnunf. of tin* (Invorttmuni nwmxw jiftynltlo by n^uh of tim 
two tnlliigm Jitfiii iliftf, itm %nm 11 |n*u|iitr nuulo of rtdunktiim. 
Urn two viIliiguM worr tmi mihjtniti wiiiun thn mtmnliw 

br wHHion h uf Uir i*oiiri iAiUHArl, IHT^A nm! fnv^ wnm nut 
llmwfiirn lovlftblo in rmpnni of nmU viUngo gommUiIy. akmx$m 

fT ?■•/"» V.-.'/" ‘ '•■ •'•■w* <?*'*»•«» 

" ‘ A,';; 5'*: Man, 




In fi<>t «|i«i|vi!. It w»« yhl il'mi 1 I 10 «iiif 

WM ImrrdI |i| llmii«ti*iti. Jknhuf t' hi .Vi'iMi* 

L I#. Il.» «» All . 4i«, fpllnwil. 

f*„ J'nfrim, |„ I#. II,, if All 

IlifniA^ Ifitiiwsnt Xcf), :K'I 'hf/fihihm 

^if ^«» ii #1 rut* 

ia h$ m i,t 1*1 .» il#rit| uf ^|*//, | llr/.l ttiiif 

i^iiriii«l0 tiryiinr,^ h nut m!w|#^it4i« f.n- tint 'iniviwwipif 
tlifti, iln<!iimi^iftf. wlilrli |iiir|«*ri« fti iiinl tlu^ fiii'n i^f U ti 

rtf ii In nmlity 11 ikM i.f gift, A\ii| /,.i| v, 

AlIV, I* I#. 

Ii» gi All, 14I\ rrtf^rrrttl ta. 

I%li»tt!i*iil«ift It, IlunllrtiiMiki^a, I, L, 11.^ ail 

A'm Ael Ho. II;ftf 1872, nmiim 24 ... ;! 

^ menm lci2-.AViiif»rf^- 

Murdmnfpnmf-^Ihmd 

f iit»l Smiai uj " rtf I Wlt^’frt |«*itis’‘t>f n ItHnil 

Is ?uliistitrti| aistl tlirt Irttnl rtrtitt4i|it!i mt I Inf rt<iti«i<|»*f}iiiirttii 

Imi mKiiwI, it U fw this |.» gi»i rit| <^f f|*,i i«|mli«i<i|| wlilrli 

lut itiin irttitlrt^ln flirt lwn4. liif irttf. fni* ftlni t« ttwvrt ilifli.| 

pnor to t4Mi iimiitnUrtn of n «ti|fc on 1.80 t^rtncl Lo ilrtttlrtil rwitlrti 
of rtrtttihfomilrtii, hwiei If rtiirtli ilrtrtln! wni wmln Wfitrrt Ihn ftifkirtr* 
Ittirtitof. » , 

Mnlvatilf PmMfiil IPU f*. Illiilnn li.iynl. i. Ii„ IL. :!7 All, 

rtf twiif rtf tnftimi--**/ ttthf tif prrrii^iiM rtf f,, ihp 

iulmi-^ Pfht^tuinrt^ Mfpiiun ill2, | ‘iitfld Hint, fur 

flirt lyirptHrt rtf nnpin-liJriir fin ruhili *1 » win givrtn 

rtvmrtmn yf fui iMnniiirtl |mwh»iii if In irtif itl’gftl Im yx* 

nmlmt tlio i ylmt C ftlnn' who hm^ilmM ili«i imw wUti llin tililrtiii 

iintimmfc brtforrt Mm, Owmi^^Wmimm t. Biiumm mM, I 1. 

iV frtllowSi* v. Mmlh^ 1. L* IL, 16 All, 

Ixnprof Jng^rdrtrt Piittfle, I. L, ll, m All* 

ftoi4^ Cmruhvf AtiT). mgrwojf 
rt/ to mt amtfn tm ihi t^rnumi uf iitmaiHii #*/ 

M mi iim/, 4 

ft/pm nf Jrrim'hM im 

In aulttt to Hrtt nsuirt morfgiigrtH mi tlw tJiiii ilt,j 

mortwprmi of nmonml mlml ni fin of fhoir myntfinn 
r!iii *^*’*5" mfcnoHHOH gftvrt rtvrtlrtiirtrt whmh uhimml Immulv nf 
ft Tiolonfc iyprt, but ilurtf rtvlilrtiirtrt %VJS‘< |H‘Irt‘wl l*v rtiUrt^ rtf 
tho Oonrirt Mow. mi lint nt win ml iillnrtiiWrt for ||n 
Couffc rtf \m\m\m fo nuhnilhUn fnr flirt nf |irti!iiiltv 

a fHfirt <if wrtitkiirt»*< ftf irtiirtliinil mmrni 
Efilt foil|>lrts«nrtHH, wlnn tlio fyim uf UmnUi inmtmiml In fin 

5“E;r;.s;Siv,v.£^ ■•' "'•' "■ 

tin iinrfgjigrt. 1 , flirt iMi, 

a. “■'■“»-« * 

Durga IMIiiL Singli tn ACulminififtfl Alt I , !<. IL* 27 All , 

m, , ■ * 
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ACTS— (IkBTA!^ CONTEAOI’ Ac*t)» SK 01 JIOK hh, 2Z 

{/i.SS2, Hi'cfion H2 -- A, fr (Hi mvni ^ppoml to pmUm i%r. 

ehhw r>/ fifml %/ phhiic km<tmi E^jprmmtaHim k^barmi 

fnmi^ eiaimtm/ henajU of ptif^ANmih} Whon a publio offioar initt^r* 
m(t» a c(»itU4‘ai’i which ifi uiM*iifon»ablc an haing 0 ]^|>aat 5 tl to piihlkt 
poli*^, •pr«onH^ arriving titlo Uirough him 'uf<} ia baitm* 
p<wituiii thiui lihiiHrit; la.r in ilwh isituakyu lu fuiy way aitoolod 
hy iha iivoviHiouH of iha Imhun Tnmla Aok 188:^, miarn Lai 
w VhimM Lair h K Ih, 22 AIL, 220, appnmaU 

Shoo Naruiii t\ Alala OraHUtl, L L» IL, 27 AIL »#* 

. Qumm Mihl 

(f lHi2 fimka^^LAmimhea AelJ, mkAlm $2, pmnim {l)---Omimci 
— IMmfui iHmddtiratum^MtmimpM.j Wlicu it h brought to tho 
iiuiico oC a C\>urt thii^ tho iUiUHulovation foy a cmitmt whioh it 
18 mUil 4o imi‘orci! h, in wliolo ov in part, an unlawful oomidora* 
lion, Huch Court In homul to give olTi'ot to tho faet thus brought 
toiiHUOtioo, notwithstanding that tho oontnujt may appear upon 
the faoo of it to ho a perlh'oiiy logal cun track and that tho unlaw* 
fulness of the consldemt ion thoreforo was never ploadod by the 
doftmdant* Malmaa v. Joknmm, Cow per, 241, Smi$ v» JB-rmn 

MfaWah if* t\h, Ik 1L. XSILI, 3 4. IL i>,, 724, Momi 

L\TakMpi^ Jmamnva ihrpafaHm, h, IL, rdtH), 2 Q. B., 214 and 
Mtmpm f, .l^^likfidik 2 AlacN. and (L, M. roforrod to, ' * 

In India, iiduUory holng an olfonvo against tho criminal law* 
cohabitation past or future, if adnUonoiH. is not moroly an 
immornl but an nnlawinl cmmldorailotn iln/i K$Mf v. Jarndka 
Lum L U li, 1 AIL, 478, lUid DidmJ ikmr v, .MikmmtJU MmL 
L U It*# II AIL, 787, rof erred to, ^ 


Hill 0 * Clarke, 1. L, Ik, 27 AIL 


Bm Act No. XV of 1BB3, section 40 


SSOTIOXH BBffOAm n» 


st:C'i'iOK 230 — 

cl imra ^al—Jitntfu /o?e - Hindu f(tmUtf^Omdm(4 

mado icifa miuapta'n if ancaafral Inimmm Partik^ to mil '' 
Wberp a eon tract is entered into on behalf *if a Joint fauuly 
buHinesH by the mnn »giug me.nberh of tho linn in their own nainos 
H in not necesHary timt any members of the joint family other 
than tiio.ii- \vii.> euuu’ed uitu I ho contract should bo parties to a 
•suit brought thereon j the uiaiuiging members are in the position 
of agents for nndiseloKed principals. Mimgmm Smpk v, Brndut 
Liuk L L» JL| i Calc., 73.L nnd Apmm v, .Farbm» 14 Moo., P. 0., 160 
foUosvcd * 

t,lo|»a Das V, Badri Nath, I. L. Ik, 27 All, 

- — ^1«70 — VIII (Nohtiwek Ikdu Cakai# Am I>E4X2rM» Act) 
SiOtXOKS m Am 47, Bm Act Ho. XhV of IBOD, ioctlon 186 ,,, 

fi-M ijoagai Euguktion, 

No. XI of 1825, section 4 ,.4 ... * 

——1877—1 (Si>«uii»u) Kar.iiiif Act) bkowow ai— 0»'»« ivwb- 

ilni'ii C,iu/i, Mvihw MB — AfU/niim A'/rmmmi to reftt muiin 

puiukm Am aprmamni a imt ta ii^0 caniimmnm o/ ik$ 

#«ikj 14 lioro parth A%n a *nut have ngrtmd to rofor tho mattorM in 
dispnio bo. ween them In such suit to arbitmtion, inch- an mtm* 
mm\t ooik kie JnrLidietloii of the Oouri, to praoeod with tho miik 
whether it is filed m Court nsnkr the pmviiionf of saofchm 523 of 
tho Code c?f Civil Proreauroor imk BmUg Mam v. Mmm ATwr, 
hAt BkmHmbar v, D#od«l# 1 h. 2 All,, m and 

Bhb M j. Mm LtM Weekly Notes# 1888# p, I8S, followed, 

8hco Dat f, SIaoo Shmku $ingh^ I# E# Ik, 27 AH^ ■ ■ 
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iiiWiil 

111 
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ijipiiais 

iiillisiill! 

ii^Stis 


iiilSiifi 

iiasaisii 

SiiiiiiBSSiw 

iliilliSi 


tvui 


minmiAL mm;% 


1 K»u»r Art), Ti ^ 

i;f r. i '*#. m , I tn . ■•«■ • iUhtp nn 4| ' / s- 

i\ml fkif «|s I ^ -11 4i< t4 ilii I hill! f! ui 

i|i|4yltig i«* \lw iVliri »n-riiir fi»rpiutHi» *4 -% ii «if 

'^iin4i lir r lailiiP iht 1U i f llprif n »«fllr|rilf fpi tlm 

Cilliil in iiir itMrifr %4 it# p|*rrt|pp In rnftif-;' j?#*.! 

f, n# lirir/ *if i V» fUltt,, fi l«r 

1. t ,, il ., A*l ^ 

. i«i.rri0!l 41"^ /?r. I if.f/.ift 

»/ r*»fcrf Umiih A n-f, siiifrf 

'****' "'it* ilvin'tiinl iiii» «4 4 jtii|||‘Sii«''iit 

« I'n il Ilwri , 

, . „ , „ fiii* liiii 

|!||i*4t*lil4'»r I© l>t* 1*1 : #11 lift 


^rhr#.J Wlirr# «f lit 

tm-w llriilC«iirt iltH’rrr» fllril %% niiii in 
for * lirrl»riH©i« lil«l tit© jnilll foiwly ismiiiiny 

iifirr liii* ilfrirm# i»f lit© ‘ ‘ ' 

Ilf »«rii tlfrrrr^, Ultil iliil mn iii^W l« llir iiiil 

lw« Ilf ill© Inw, tl mm li©kl lliil ilw rwiin rirr^ 

m rinltt ili^rtcupit mnUt wanit 4*4 ©f hir K|.#t‘iilv Uriirf 
A^t, IMlu 4! rrftsiiiig t© ii il*c|{ifii|ory iltriw, 

Miihitrnji i*f ll©tiHri p r- Khiiii* L h, II,, *4# All. 

... iii;rTipH Ilf Itif 

pMumpin^tt^ Up im^mi I.# rp^irm^ nhml* hp 

Injmviim, j Tfonr t« istnlimg m kw iw iihwki iIip |i©ir 
tiv«% iliHi th© |wn 4HI lUiM luniiil li# i*tiiHI©fi I© $f 

lilt! tsfr Irit iiti. ttrt© t© tin lU lit© iutmuHii i»f ftiiiisn fuf 

It Utia «« it#* ih© inrua Is© if* rtn if Iril ii« 

mvrriilntirh ttiulf*ir t\n itijunrhtni sr^tiriMiung ili© lilV irnitiif. frinn' 
WttpUiig Ikv |ir©|‘©ny lit Ihiwi Jnmd kmf lA# C*Pirif iif 

?f L, U., H I, A,» M'» lulltf v, Jl'iiAiilul'iAiiiij |, 
ii.» MittI,, ttO, rrlVin'4 hi, ^mi^k ?, IVuimri imlt 

L Ih It# If ty©*, 14, di^wnind fi'tnii. ^ 

MiiiMHJiihii NiUli IliMwiw in liwliHli Mtml Ikii^ I* fo M. 

♦** , 

__ . ... Ill (iKiiuK Ummtmnm Aoi), iicfiois S mn !?-•» 
Aei Mtf, IF ©/ IBii, $$§ium tW-^immtmikk 

h revmmt dtim}, M^l 4 %lmi tlwi ritflit 
tri^eolkmi iwirkit duvi utm* » givrit ©f liuid fo n iMntrfii t© 
nrh© cnit. of Iiiud wilhiu tiui inirfUiw of wrrtloti II of flu* hulimi 
ItegktmtloiGi Act# iH77* A knt«©, tliorcfiinn of utirli right, ftir m 
period of aioro tlmn ooc yinir mmi miulc hy rcgiiirred iiiairo** 

Bikaiukr % Bitlindoh I. k, Ii, if All 

. ... .. 17 -- I Air I- 

gmj0 -- Mnltm.mf of ^mri ©/ mutpthird iiruimrfii tm ^uti mu* 
m$nt uf 4(44 ©//#©/©,! A// r# AV*/!#* 

imiumJ} A port I oil of ccnuiit |n*oji?>rt|, iho aithjrrt tif h tnorf- 
gHgc, wiia puroli.-im-d hy ft Mtrnitgor U* tlw lioiiil wlo* |wii| nff n 
portiyii of ili« iiiortg{,g© drhf, aitd tot ih© funol tho fo©f nf 
Jwiymcni togcllii'r wii'h llo* rolffo,© ©f i% fi|H«rtf|©i| ©f iiin 

mortgnp-d |>ro|H‘rly mim ondomtl Jivid ikit mirli mi oiHtonw. 
»cmt did not mini ro ihinidi! lAF v, UmL 
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Page, 

dooB not. roqniro {.o bn rOgiBlortuI, oitbor hy virtuo of 
BOciion 17 of ibo liidiati Ib'giBiraiion Aot» 1877> or by virtno of 
section 54 of ilH\ 'rcaunfor nf Property Act* 188*^. 

i)abi(HlfU’ Das tliialluiri Lab -b b. li, $f All. **, 564 

A0T8-«1874“-XV (fxtHAx LiMiTATtox Am), enemm 7-^Miimri/^f 
'^Dcunflh of loafiihj {$ minor rrprmruioikw mrnpintj 

Mm^Jdmifo-iioih] Mold I lest, tlio perHon wboBiuninority vvoulil, 
under X of the Isuynn Idmilaiioti Act, JI877* save the opom- 

lion of rnnilalioii nuuil 1 h‘ the pc'-Hon wiio wn« oniltled to bring 
the unit or inrihn the appliciiiion on the daio front which fh'o 
pori(td of lirnilsil ion for the partlcuhsr snit or appliaiiion was in 
bn reckoned, Jjnrkman Promtd v» MktywoB Bmyk Weekly 'Notes, 

1886, p. 46, folhnveth 

' Bhngai Illhaii Ijil it. Ihiin Nath, I* 'L. It, 27 All, 704 

— ^ ^ ; SmiTtOKB 7 Am 8-« 

JkVcea/hoi. of dferpo ^JdmiitdMn^ Minor id Htdd that seciimi 

7 of {he Indian Limiintion Act, 1877, appli«M even where some 
only and not. aU of t he judgment-eriHiilitrH are oiTeeted hy a legal 
disability, Mtimir Ii.\i$an> \\ 8undm\ 1. b. tb, 12 Alb, tU, followed. 

dlwan Him n. Ham Hjtrnp Ham, 1. U lb, 27 All. 67 

— — ‘ ‘ — - ■ - BKeTloH l8 HoiliinFM 

11, Aimo 14*58 lU Ann fmn* 

duianiiy dii^yuktd tun u Jbr priHonpium niitofint'f dtd^ 

0 ^ midph frond kipawki known jpitnnii if -^htirdrn of peon/. | 

On tbe 11th of Hoplewher IhOI, <b e^eented in favimr of’M, 
what purported to ho a thwd of gift uf certain property. Ab, after 
an nnsuccossful attempt to idd-ain mutation of nameii, iled a suit 
in the Civil Ctmrt int a detdaraiion that the tnumactinn wa^ a gift 
and for posiiesgion of Iho propi^rty, hut «iatwl that ho wai willing 
to pay the balance of the eonsitierui ion money if l.he transaotion 
was fouxxd to be a sale. On tlu' 12th of December 1002 a eoniant 
decree was passed whoiHd)y the deed of gift, was declared lawful 
(jaixJ, and poHsiomion was dt^ereed in favour of At. ihi the 5th of 
February 1008 8. bnmghi. a t5\fit for pre.-empiiun agaiust (1. and 
M., alleging that the trantuwd.iou was a sale fvatululenily disguised 
as a gift, and that the fraud had come to his knowledge on the 
X4th of December 1602. Jfittid that the suit was within time. It 
^ lay on {he deftmdrtut to show that the plaintilf had knowledge of 
the fraud practised on him at a {.‘uue which^was too remote in allow 
him to bring the suit, and this Ite had failed to do, MaMmbk&y 
MMiMkoy V. IVner, 1. b. H., 17 Horn., 241, referred to, 

Sukh bal n, Madhuri Prasad, b h, B., 27 Alb *•* . S40 

... . ^ HMCTtom 19, 20 Am 

M ; yonBDUnw O, Aetiu ii 179, Mmt Civil Frocediire Code, Motion 
m 575 

‘ •- - # 8enKinr.jbn 11, AifiOM 

^ 12, AVe Civil ProciHlure (tab', neetiima 278 and 282 464 

• 80111111 ii*»» .11, AEfl* 

OMB 124 Apri> Mb ^00 Trust *** 61 i 

• « 0 iu-muni II, Aiifioiti 

141, duti Hindu law 494 

. , . ' " ' iaufeOunM lb AEfioni 

PM-”** Jdndioiwu **« Jldfmr pmHn^umm JNTwf »*- fhmMiion 
rnitiAW «# oyoingi. nmdyoytoi md mrm$nrUy ndiwrm m ttymimi 
moffirnffor*} PtaiKeswlon of inor{g»gi*4 propindy fihtnined hy ouster 
of a mo|dg«gee in pt*sscMHHm is not necessarily adverte to the 
mortgagor ahto, for the reuion Hmt such posiOMion, «u. far ai the 
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I, I* II , 4r.|r , :<i7. ‘ 7" * 

Mnlr^ I.-,!! 4 it t., M-.il ilmul, I I, || ^ 5? |1|^ 

‘!‘r«'rr*v’''r ‘'r.?*'* n ,s't.«>..«»ii!, 

I t.i un, <: Vmy, mi^um 

' '"» '•»■ »■ ■ »■'• s» iv.twa •'"': 

m,n ! 7 H, AV» Ktortition ,.( ,s^err« ' ' ' „. ’‘**;*'*'*"'“' Anti. 

W.J A U.-orJ JtUh iL I t uTr-/^ /V 

CE v,'''"H '•" ""■ ■»!i7.'’ir,""ss 

iua««»i.i,lCS]!wM ViS ’■'”' 

PszVi "■'i'i*'' >'■*:,, ;V‘; “ffis:* 

^. j fwllawPil. ®*‘**"»"* 

lUmiu p, 3mi llij*t j, ^ ^,j 

---,.^1881^X11 (S..W. l». i^mrs Aert. iiotroii »s--^«.# f£mU 

f fflof it .1 *'•’*’« rtwMt'a *>y 

thOMor by a (Jivil OiMir, x/L^A-«. !!v ;» ‘rint 

I. L It.ia A1 «(» ., . ; A(h V. i?«.-, 

26 All . 6w! rlfeiS (.," •'»'«•*'/•“«•"'«» V. A!i Ahmad. I. L. H., 

Inayat All Klwn n. Miim.J All Khun, X. J!., 27 All 

raTlSi", «, a. A,l s., II 

mafinnL " 't-i ‘ " 60, fi3, 

iWU» t„ Lit Z ZlfJlT 7 V 

mmf}i inla Cauit.] AuJj 

.mwtgaRrt the »Mt.ftK«Kor i*<.e. u-a ^ K ,, «f a imulnietnary 

thereby, oontftfn 64 a eovonant^uf h'”, 

property »hOnM aot be rXemmi ,,«.n ^ ^7 »‘»*-t8*K»d 

futereet due aade, the toadhelS 
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MM that Hindi a proviHion iimoimiod to a olog Of ioiiOf 01X 
rodoiuptioii, pladiig in iho way of tho mortgagor a bar to tho oror- 
ciHO of tho right of rodoui ption whioh iho law gavo him* a»d wfti 
thoroforo* a proviHion not io to? onfortuHl. 8hm SkmMr V* 
JPartm L L. IL, 20 AIL* fUiiL foltoviofL 

Ibild nlm ihnt whoro iho pnrohnnor of part of tho equity of 
rodompt,i(»n ooinoa uiio oourt booking t<» roitooin tho wholo mort* 
gage, micl payn iui.o oourt iho ont.iro amount duo at tho itmo upon 
that niorigagt*, Iho right h of li pnrdiaHor of nnothor portion of 
tho equity of rodompiion daimiug only to rodmn hiH proportion- 
ate nharo in tho mortg.igo, oannot ho donlfc with in that auit, for 
upon payment liy tho phuufclif of tlio full amount duo tho mort- 
gage hag otmaed to exiHt, 

^ Eugad Sin^h o. Sat Namin Singh, I. L. XL, 27 AIL .** 17S 

ACTS— 1882yIV (TnA.KKii'KE 0? .PBOifBiOT Aco?), bbctiok 6*8— A/bri?- 
— Mi(;fht v/ far Whom 

on tho oxooutioii of a nsufruetimry morigugo the mortgagor 
fraudulently guppreaged the fact that there was outgtanding 
against the mortgaged property a deereo for iale on a prior mort- 
gage, and this decree wan auluu'quently put Into execution, it was 
that tho mortgagee waa entitled, under section 6KfeJ of tho 
Transfer of Ereperty Act, 1882, to Hue tho mortgagor for the 
mortgage*mouey. 

The morigage In qucHtion coniaiiied a eonnuint that I# any 
^^khalaP^ occurred, the mortgagor would he rea pen h I hie and would 
re|>ay ihe mortgago-money* 

Meld that the exprcHHien *‘lihalul** could not, he eonflned to 
an unforeat'cn event or ueddent ; hut wotsld Indudo the conse* 
quottces of conduct auch m that of which the mortgagor had been 
guilty. 

Ahminhul.lith Khan tn Salav Bakhsh, I L. B„ 27 All. 488 

Mi>rUjatft)--^Prwr mid ^nhsrqutml in^'umhra}W€Si'*"Mi(jhls nf 
buifif morti-faffm nd(o saf hjivs a f/eeree m tt pri^*r morfffttfjfl af 

fmnd<;at/i\l /o /iim,] Jltdd thai- a UHUfruetvmry hiort- 
gagee who satiHOeH a deerce fur salt* on a prior mortgage afeating 
^ the projKu-ty uiorigaged lo him ih euiiiled to retain peSHeHmon 
until the amount ho paid ns well m the amount duo In rcipaot 
of luH own mortgage hnn hmui reali:^aHL 

Abdul Qayytim -in Sadr-ufLdin Ahmad, 1, L, B,, 27 AIL 403 
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80. Sf6 Froeedufe Fode, eeetlon 241' 


Ha’‘cn0:Nii 74 xm 


raL-e/A.e; o/ pin -pee/ %'?,«? 

of liMhtfUif /a In esU imating-— 

for the purpnHenf giving effect to i% el. 4m for coalrihunoii-»«the 
respective valueii of two or mtwe proiauiies, the aubjoot of a mort^ 
gage, the time to he regnrihal fhethile of fhe execution of the 
mortgage in virtue inf whieh eeiitrihut.ou u ohiimod. 

Mardan Singh i\ Tliakur Slum Dayal, I. L. I?., 27 AIL 
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, .... fllCOTO;Nf 

PitHm "*Jfer///a//a o / hf 
mU tifiM uf kin aiar/^frifor.] licit! ‘that In a 8uit hy 

a suh-wortgiigeo to recover a debt Hocured hy a mortgage of the 
defendant's rights as mortgagee the defendant's mortgagor i« 
not a nommtjt party. In such a suit the plaintif cannot brin^ ^ 
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MItjir.HAl 1 WM»» 


I J, U . IH vn . J 13 , 

llaiil Sm^nn UM r !!««»ti|| | | It*"; * 

/■*'* V-tS, «srr,.,v «% >" ,* 

L«t » V.r »• » !■’">’ !).f«-ii 4 »ni ■■( ^ «J,„ 

lufittv 'iL'^ *'* '*« *“’*"’** •'*’ •^"’ Tmtidfi'f of Ar'fl'if*',! 

H.«!f»d«roH fAUl l„ S!,« p,.i,. <.„,,, 4^^,,, J, ’47 

If All A%iI I I, If 

Kiiitliii 1^1 |*||||||. i*||^fii|^ |^_ 11^ g7 

Hf # # J* 1 . Ni^fi fill 

f^# 4WWi0it^§^Hm^i jltf Willful.** ,1 4 iji, , 

'.if 

Sllin.l" {»« 11, „ llUJ, ,| 4„J ty 1,„ 

«M«in.t(l » 4 wnu>, »,(,( !t »n« In rpi|wi, of H,r,,„ niib a. 

t«i iIh^w tlt«f «ii«c^ffi0 |*rfn*Htf»il fiif f*iwli4mitii III fli^ffiiilf Ilf igivtoniii 

hy lhi< dcfpntJnn!. nf » #,).»,*.{, « „„ «rV !f„4 Itl Lih 

»l IW.!., Ti... ,,l4t«*lff ,«,| „«{ n,| ,4 «n ,,r,t,'r « 1 ! ! 

ft»r f«»r«!'li«ttr,t In r,)iij«>,'l of ()»!« <^vn*<^. )ni( nj,j^,»t,Hj »j£»i„i| ij,,, 

dkmUwInr M. „„i, „„ ,5,.. »,» 4 ni VLb 

■m.rl V H.« ,.,ii.! 1 «,i4 ,.„ ti,.> IBih „f «n{,fy£ tmi iL 

!«tiy AflI. IhM, f,„. „„ nr.lnr »).«,. Inh. for f..wrl..i„w. thlti lliftt 

nnt '* J'”’,*''"’'*''' " ’*!’l'>'';»ll«« WRI, not blifwd |,y llwItnUoB, i<j,« 

nulimM.r i.f.M*..,H! ns* for fiirMloRnr* t« iWU thiit » mwtK«L 
lutt*!. 1 h' fori!rln*td #, whah or not nt jill, f An, roo-koMi^ f« 
iki« ()»»• eould Wfc )tkv« nppUod for «» ordor Kt«o!tito for (oroel#? 
.«W 00 Uio nf tin, iS of J«»“ « f 

ac'iS m nnf In- /f/’Tr '/"** “! It! 

5 riV«t '>■“■' «■. 

ilmin. Suriikr in Mulsuttnimti Hit blmn? All I, 27 .yj 

»Mh II, arlM^ m mdlfll ihJ'nn ZjZmiZ 
fin ofl wi|ii'r(,y A«(, Jimng ,11 milwtnum', tliinish «(.( In f„r,« 

«ltl.llcttt)<.« for 1,11 .,p,l,,r Hlim.liifo iu,<l,,r wu-iir^n H'l of Z'kT 
h «n np,,IirnU..n f 1 „ y.nlZ, wj if W t« i 

RW «n(*k will sK'O H fi'onh hinriins iv,,ln(. f,,,- thnifnflon /> f> 

, MilmriUly. N, M. I. h l{ a All '-h 'a; • , ?’ * 

ii:p.riBtlrt.“!ii? ’'• ■'“j'""”'*. ■ . 01 .. i.. j.. 

„ llaWeo Priksod «. Jhn HoMsp. 5. I„ H., B7 All. 
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Pago» 

fVCTS —1882-— IV (TtJAKS^MB of Peomuw Am), seo^iok 90— 
MoBVO'AOi— for sak^'PrmMhtr& dmrmd m pari m ro^- 
frmkfU of fidpfnoni hi Homo of iho dofondttnl$ -^BahHoquont miU 
for httlai^ro of ihn mortpoifo hi ii, naufrtieiuary wiorigai^© 

of a filiop^a riop.'iralo 4wp1l!0|ir''h(HtHo wft« hypothooaf.oii an ooUa« 
iorni H<‘curi(.y. Tlu' «Krt*!Ho|f4ioimo wan iiubh'oqiioiaily hoM to 
partit^H Bohn'o tlo? i^xpiry r>f ilio iorni of t'ho inortgiigi 
Uio toor{ga|;'«M» lonaighi a nnil to maivor tlic inortgng’o debt 
\vitb#iul< 0 ’(‘Ht , 5i,ud Mu' eoiii- of eort-ndu repairn to tiu' Hhoip» by 
Hab^ of hotb lltt*,Khop and the dna'llinjjfdiouHe. Thin Huit wat 
(leerat'i! au apiinat the mproHoniatBo'a of Ibo looid.gag'or, who 
conh'Haeti juth^uh'ut, but (PauuHMod aa ugaiiiat the purehaHOra of 
the houae as pretnainro. After tl»e oxpiry of the term of the 
mortgage, the philntitT bronght; a second suit asking for sale of 
tho dwell ing-.huus<'. Wold that this second Nuit; was not barretL 
The defendant H flurehaHCrH, having formerly pleaduel that the 
plainti.rf\H suit wes preumtur<\ could not now plead that his 
present idiiini ought to have bi'en included in it; and neither 
scciiou no of the Transfer of Property Aet» 18S:3^ nor seciioa 
2*M of the Code of (!ivil Procedure iipi'dled. 

0anga Rnm r. Kanhaiya laih I. B- H,» 27 All. *»* 254 

— BBGTTOX IK), 

Act 'lS|o» XV of IH77, acliediile H, article '17‘d ,,, .%# 619 

gROTtCWOI fAJ — 

Mrdomoliou of morl(!(fqo^‘ *• ih)ihl of nrh-morltio/im lo rrdoom a prior 
fn IHH4 Ch and others, flu* owuors of the mortgaged 
property, cxccntod a nsufrnrtmiry mori.gnge In favonr of It, h.}iin;l 
others to secure a priticipnl mun of Rs. 849. In tho mortgage it 
was provided that the propi'rfy might he redoeinod in Clmii of 
any year. In April PHH) tho sjuno mortgagors executed a further 
morlgftge of the same property in favour of one li. h, to seen re 
a princi|ml sum of Rm.HOP. This mortgdge contained a provision 
that the mortgigi-e should get poHNe^Hion of tlie property after 
rcdt*eming iheendtr-r mortgngeof 1HH4, In the following month 
B. li. Hub-umrtgageti tlie pro|iurty in f'lvour of li. H. and M. It. to 
seetire a prinetpu! h au of Bh. h'd‘j, (if this suiu Us. 84tt'<|5 were 
left, in the hamlM «»r tho morigsgoes in enahlo Ihoin l»i ro«iecni 
the nmrtgsgc td' IHSf. nnd fthlsin posscNsion of tlie nuirtp\sgt‘d pro- 
perty ? and iu ilio deoil tho Huh-mort gogor in express t« rmn truiiui* 
forreii his intereHt iu the hind, the suhjt'ei-matter of the icortgage, 
and Hgrecd thaiiltt* Huh»nu'rtgagi‘cH should rf'mnin in p"'ftHOH«iou of 
the lunt! from IHttH t*» IUI4 Pnrdi, paying rent, fhmvfor to the pro- 
prieiovH of ihenudnl. //r /tf i luM. I he suh«»uorlg;5g»'eH frmu B. L, 
were ( 01 1 i tied to riMleeiu the prior mortgag(‘ of IH84. (iomfo Pranod 
V. OifHHoi Ao/, I. y. !»,, MS All., 118, dis{ IngulHhetL .1fw*/ Ltd v. 
dhdnl Weekly Nott's. 1‘doi, p. 15% overruh*d.^^ Ifw/A« 

Vijio Hitphtiihfihfi Pomooinod ro ^VohoHTiiaroiv^ t^nhflo-’ 

ohfilom (dirif l.li, B., 2d M;mI„ 85, and dfuAr. 1)1^% luiHodimo v. 
hh:im iinmifh 1. lA, IS Alt, 4*12, referin'd to. . 

Ham Huhimg c. Nar Hliigh, I, U, H , 27 All, *#* 4'72 

• ^ . HIOTIOK 

Prurodurr irvtdm 25.1 Mtodji-tpoo h*ddiutt alm» a nimpk 

wieam/ dooroo offttitiri. mofhjopnr-^^TrouHfor of dvr rtm *»- Hitt hfn of 
ImnnftrrtntA II., ilm ludder of a usufructuary mortgage twor the 
pro|»*riy of B,, obtained tigaiiist B, a simple mom»y decree whieli 
had nefhing whatever to do wHh the mortgage or the debt*" 
Hcciired ibereby, 11. tranHforriui this simple money decree to M, 

Mtdd that there was notlPuigio prevent M, from hringing to sale,, , 
in tecouMott of this decree tlm property mortgaged 'by ’B» to IL 
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Hsnli Itol n, M>inhi L«1. J. t., It , 27 All. 

At TH — t»s9 «. tv frBAvsfjfjt rtif rni'Mtwir Actl, ptiiijn*’ <> » . . 

'/ .”■' ftf •» " «v.. 

nf *•./«?.» f./ rr.f,mj,f,m h 

A/ZWt ,1*' ft,,-' rs-.-A,,,.- . .t«>/ Av 

w-n^rt.w. (H,),rf#w /.f p, W/./!'-,i.: ■ ri..’ .•finit* .,r 

USMtIU i* lo <»>'l'n(!n,> . !* Rtil-. f,>|. foil (•'»)• Ml,>) 

ril !flf ,f ,„ 

,f .«5 «*'.«'■•' K-tft'., iUi ,i„. ..,1, f U w,nn. 

J noT lrto/ 5"' ""fv «.'» »•.!.!. Tn-t 

W.7 ^ 1 : iii. I'a Ma.!.. ;it7. npiirnv, .1, Ai.iinW 

23 «0.» <m ■ I"''- '•*'• »*- I. I,, n. 

s<1 ^ '*• «"*• •'''»**"■ *■ '*• «•. 

MiihwilimI Abdul S ICimii i»* rHImlfi IM/I !, 1| 

« AH* 

*** **» »*A Hi 

^ 

mii'h cnnirifii lia fvinitini l»v iir imnunl lij IW LI Lit t 

Iftil, I*, m rcAm-d lof ^ ^ ttamman Jht^ nw^Iy Jfotoi, 

Kaihl Qlr ». JogoBdro NrHi aUom., I. I,. H., 37 A!l. ... m 
A«t No. m of 1877. «*flf toni n’^. .*„i it ‘ ' ’’ ’" f’*™''!* !<•". AVf 


AotNo. mof7877/»MU(m7.iluKi 17 '7.7 

’-orto” ."7,7"',.“' '•‘'T' 

S. •'” ‘®"‘ ■'"X:;, r 

Amii4 Swtii) ff. SuUjiii l^ltigli#!* I#* i:., AIL 

tm-J’arf y»rf«rmmZmJtTf it f]', I"''"'"''-'/ A« 

oontnict wiiJi « Mii«iciimr'iioiF!l f'*. ."f ’’f i 

Cu»t bo oxoontod iB 1 mrUot'C CJ 1 

w «t.it oon bo mInteiLa Jr",*'; 

* it'ltu.tt.ftiUng t!i»t thoro Imt l«„n ,«rt i.mtummm 
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o^rs.t i:Ts;l;z t:rf, "• 

Tiif, • ^*A ^ AktH 

^^i\qumd I’rcinn, ^ 1 |^. lk>aj,^ 

I -i!: “ •'■ ;;;'•« «'‘*‘>^< i«> i*.«ar„. 

u>»ior tUP t^-oviHion *f ' 

clwro im ,ii iiiimmlvd kJ! of Civil l>mm. 

All., 476, rcfcrrmi to. ^ v. Akitkm, 1, L, R„ 10 

McOama 0 , Wolti, 1. 1 ,. H., S7 All. 

«** 

0/ itriprrl,/ ,t,inin)tf tli„ nlf„l^ .J T dn/mt-o 

vanoiifi Hi,,ii!iiiu ivp.i u'i'div ntf'.plt ui wj’itm# ««»»»(*/,) A 

mawwionffinR t.iti..;;‘:?HtSi« .luc^ r'* p-'-' 

driven, wui finality ,,^, hitn Um ,l'V ^ dvrendnnt; wan l.,.ij,ff 
«fHtU'tt.nUi»a,l/to Ymnt ‘lef.ui.lHnfH einnjioumt. |„ 
tlui defendant K"t(in>J held nf n t.pwi7 htflinf’r* *'*" «n«i 

wound on the loft )iiiuf,/uart.w of <I ^ “''iMwliat aovon. 

horse made off, hut. Huh«e., .eX .M fir.l W ¥‘®'’ “‘''' 

wound. Jfold thttlunder'ileoW, lla^^ 

was vrefeetly juatillablo, and , 3 . *'*« Mtion 

>^n(/tmk / iiiv, Hnd iV ri 72 . tvi'erwA Mtorm ?. 

poworH Oi.nfm-nuU.y pr, < f Ac v ' tPe 

tluM. ^ oT.CiO t4..>ao of cHvil Proco. 




mi 


101 


Turner ,.. .lagmuhan .Singh, 


I I'. U.,27 AH. 


1531 


Stub. 

^’•Suii fo 


rmiiMf >»fm* We ^''»'rJ~~,hmmUvtinn 

to recover movulih' !'ieMi,‘ri7'^elaim,*7^h7''"**7'‘^ Uuitftnuit 

«neged f.o he wrejigfullv releineil hv (lie^!^*' 'i " '.’'''®'’‘l'*“oo und 

hy ariiclo ”8 of (he ,.e,.„nd rchedidV A .(''^‘”.7' e" ’“’ '■ ‘’*oI lulod 

M /W. V. AVaArew A-JJ j ny t -ef 

JwiituA Muik Mumiui, 7 C. |,. 7f ftillmvotl Mmii^l \\ 




ChlN^ti (Jiiljiho, I, k, II,, 27 All* 




Bm 


I' «f»r IP 

haa heen grunted hy a (•,', ,,.1 “ <’i‘ri iflcnlo of i<npco,»i(,n 

JHH'.' togr,,,U.a,,e!, ,vrfUl,..,(e: ' ;‘T‘'>*f‘ ««• VII of 

which «nch aucccNNien ettvlilicato i« i” '7^ ”>*“*" '‘ 9"'"’^ heforo 

Ihe dohl, enlered Iherein to itiieaihm'.r li* “•'^hoi'Ily to CoHopt 
granted the pprtifipato ^'O nght of tho Court which 


I>WRaBas«,GuHu,i.L.R.,27An. 
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(IKWIPRA!. 


AfTO — lTO — Vll »K!r' nn.’rtM 

f.'f fA if, l-ft .« -tf 

flf f>tmilv i« it ff«/. I 

fi»r « i'l^rf lilriAli^ t<i ^ '4 

|#r«»n tiv.uli* In <h# wisla%%% t t*y t ns^vt^- 

llt^l Iit» atiil fli0 ilf«’'4^'i!«*^<il ws»r** nf |>n«i 

Itlmlii f»TOllf fttiil itiJ'fpfrtf* iir« h'i-uiIihI 1 “ s5ii» 

wltlw¥ I li wm Iflil llml fli0 iVnrt |vi iiitl 

lint aw 0 %hnnikl\t$. i%n 0 , «|» f»f 

l!u» ttlfl w»» swit wffrtiWtinI i« 0i‘4^‘r |?r!^wllli|,? 

ft i^t’fi1fliift.|i^ witkrtwt nmklwil ftwy Iw<|w|r3f ^11 

Ikliimlimii ICwiwfiiw ICiiwwar, 1. I*. It.* S7 All. *»» 

*«’*«*<«««^ (Giowit GttJiWi Afti ii Ai't I «f 

ITOj it^lliiii t 

m' 

(ImuAW Ar*T)» ifttittirtii L Aittf't# 

<lifir#ii^#iif fV »w»ti *ff/ I 

lunn’iWfm! wwiw'y frtww f% f«wift1i, awl Gii» tiiii*'* ft iiii^iiiw* 
miwhtm «l||wwtl hy Iftw linmwftr# %frpilrsi«it wplw tin* f-*1l«ttini| 
twriwi j--"** AffttwiwI-. (tfikht) wf Il1m*rrtwl |lni RiilW’iri 

ICttUvitf iin4 lliiii|i**w»i IC»ln'ftir*. wiiij |•''|'*!lrl^flrv inl«''!*^’*t I 

wwt» |i$^*iili|i* flnl yi^y ft h* liMrt«ii¥**4 ffifiw 

tMli IT|Mw|li^?i fur t% nnmf Hiw rftwinltpftl 

wo prowntHw In i‘n|my fliio iiKilH'y, lltftt. Ilili wtii liiofo 

Hunoomiwlum tvljlro "wilulii |w»r1n|»# aininiiit lu ftii tiwktpiiiltnln* 
mwwi syi \wy14 n^ijinro I fMtWft wliit'li it iMin*, toil 

Wfti iH'i'ifll wl^ twlillftf It V W>«’*’ O O* ftO t|**ln in‘w|i*»ln’flH*lki 

iHiW hIihI ^1111 it |jj'onuH|i :<( ?’ni''i>3(’, o’’ii»‘l! «*'4<l i‘’|ii'«‘i» n ft!t|iti|i 

tif lilll-Unr vnhu* niiil wnislil |}^f^. wsriruto fvirul i!U'**np'ft ‘*f tito 

t’Oiilriii'i., 

IMIf U|i!olhy'^ r StUiiw4Hi G'w, I I# It., *i7 All. ♦« 

-~---{Lati,uA 4*Hifi I f\. H^ 1*, 'Mw*<f«nnMTitw Ac*t|» 

47 , .sv.^ \iM s k w nf ih'4:i^ mmiloii 4ft .«♦ 

ikmih rn^hmw Afr), iitiTitttfi 711 Am 

fmmHt fur 1 Art 

Iftii'Wtt <llnrt lo'iviwiriwo il'Mftrlt wlio IppI Honr I'ftnoriW 

Hit 0Ct*'U|ri|)i('V **f !ImOJ' j1''**«**i»ii'*‘! filflto-r’i lilllttll H|,T» toit 

Wftvor oltliihsr:! antnid f. (hi dn* rrnlfnn\ fliO 

wtwwudif |tjii it) iHi u f'kio* of dsi* il’Hnihlorrt id lint , 

Irtlo oftoo |i.inry P'louit , lo'o *'v»n% i" ' v»* II 'd 1< ilf mF tin* Io‘|. ut^, 

ftiwl ilio itif fi'toi f ol V *oinf! ’'It** '/!sn.;!r)[t4jti'‘‘fi foiiHfd nii >i I ivsl 

Goiiri to roriivnr |»m ,.,r. >4nw. fh^i dntf ilo* |ifftU!tjfT‘» |t/o|.»n' 
mumly wan % *.nif umhv - .oOioo 7h of Nn. II of |!lO|. »Wil M 
h ‘Jowl fjiHWi n'fil. of fiM?i»oo;,.',nw for lllo ill TOO Itl« 

illlt WitH l»?irrnif| |»y Hfni? fi! Inn iuh'it It h v liuii, I I. II., 

21 All., 2(14 rwforrtft! to 

Kfiiii Imt #». f!tMi«»i I,ii1f f . h. It, *47 All. 

I III, 

Mm Aofc Ko, of iHflll. Brrfioii IH4 ... .., *,# 

iviii*niit»ti 1 7ft, 

iWlAfUi llltl' 'Pftdi f^furpituffi Cudfit f ' ** 

titfit wo ttiiiHi-’d ii‘ll! Ito f I’lHO »n <1 i‘|<io|^if oordoT 
af ft CltiI|i‘oM»r* ap Mipi ioifyidiotl fmm iiw «|*|t«lf.i!o itorroo, in |o*o»' 
eiitllwgi wwt|«r tlu* 4gra %\mmy Aof, 

Itt Ofclif to iloolilo wloit tiro *ofi|ori * ftti«l ti'ltftf * »|ooro«Oi * ufiitor 
tii© Apfifii 4ot» tlMII, llio ilofluilt ioiH fowtfttiioii ill I ho <*t¥il 

Frooodwr© Coit, iietiow 3, mm% ho ft|*|iHoil 

3 ^ Pfewl ito % i^ii,SI«ii** 1. G. Il4» B7 All 



mmvMkh troll:. 


iifii 


AOTS (liOffiT*).-- liHii— If (hmk fn^amt watioiri 176, W7 

AW IPII I V?«»l 3 fiwii Si-I-* * Or^#r * 

•«** fhrrfii^-- } Iffid fliJit ait n|i|»mi! will lii» to tito IMstrkfc 

Jwfe' trmu III! of ttii Ammtiml rollii^tor of tint flwi 

If onki% l\v t1»o for*n? of portion ^ of ili« of Civil 

l*WO^yVi\ ftiomnUrt to ft ilorroo. 

ICIoiiMiT Hm^h IS l»ol.» ||.iw, I, !,. U,^ ^7 All U 

• . . »itt:»TfdK 20.J, 

AV Art No. XII of 1HH|, Morfion liri ... ... 

iiaticiK M2 

nf imiiii fifiki f#i €Mi Omfi ^ QMmiim. d^rndmi % 

Oitii Cimrf ] A?hofo In mmlrmnnitunt of 

tlio provlilom of iooyoii 2C12of flw AgmlViwnci^ Arl, IftCU* it Ctiri! 

Court anil <ktor!oi!iotl A fiiiit In wltlrli iionoatloti of tonont 

rtgltl won riiliosl ftttf! mi *i|i|>i»fil tlio towor lipi'otlato Cmtrr romiiiwl 
od tho itili midor fioriimt riflu of flm Codo of Cifil Ikois'diira. li 
wa« ludd that f.lio ImvorJipiiolltto Court ooglit not. io loiw romitod- 
od tlio oafio^ but ilnntlil llwdf haro pwmidt tho ordor m|uirod 
miotlon 202 of fclo Tonano^ Art, and tlio ! 0 |?li Court madr atirli «n 
order. 

♦ligati Nfdh IS llliittt'siiiil L h» ll| 27 All, **, 167 

‘ ■ ‘ HI (U l\ Ianm Ummvn Aot), MwmM$ 

56 Aifli Hfl'-OV.w «* Iffrti/ iHH^^irded m m 

* mnkiari/ti**] Htddilmi rort.ain dtuof u*roini»Hi iw pnynldo to tho 
sainitidara by a olats of wtidoi*fc« in tlio (dmdi otbor than agrimil 
turai ttinanti, ami donorilod in tlm villago waJib-uUara »i 
r%/aj wore |jaym«ntH to bo mndo by way' of root, md mb w%m$ 
sneb iti rvt|Uirod the gonoral or ianoibm of tb© liooal 


GoYornmout for tbolr vnlldatiott, 

rnxxlmmmnd AMul Hal r Naiba* L U II, "27 AH ♦.* IBS 

ADOITJON, Hindu Httw 417 

■ KvidoiuHuvf--.^, .NV« 'Vendor and j.mroliiHHrr ... 271 

ADVHK^^H rc>.<SHHNIc:i,N, .Vfv Art ,No. :KV' of :iH7T, teliednlr U, 

artu‘leM.f. ... ... ... 805 

'■'■■■*' ' N#'e liinil.iitiou ,, ,,, 84g 


AljyHUMH COSH KSN I ON**-* **'??!// />// oo"a/o<‘rrf o//)?Aov/ ^jTor pfo- 

Jlifi nf fih ,v/Mre - '^Witfun^. nf irnmnnHian tf 

Hviil that ilto fiwt that a rrnHbarrr idatnCff in ii hui't ngainat. the 
lamhardar for bin abare of profii.M for tbreo ;yoara antooedont to 
tbo Huit ban roorivrd no prolltu for twidvr yearn jirovioun to nuit in 
not by itrolf NufUoimit io bar tbo auit in Ibo abaonro of ovidonoo 
that tbo dtHAunbint la'ioba rdar wa« during fboao twelve yoara 
bolding rdveraoly to i,be |daintlfT. Air/ Bniindni* v Bhimi Hintfh, 
.fityw |K B4H, ftdiowed, M nhnmmntl littmriii v, Mffdid ./Vvi.wiil, 

Weekly Nofea. |s BH, diaifnguiHbod. Vmmd r, 

Ilffjii, Bftmt!- Nifi////, I* P, A, I Ko. B of HH)2, doeldod on ib© ISfcb of 


Juno |!H>*j»diHenHHtHl 

Alibin lal is Badri Praaad, 1, H, II, 27 AH. *, „i ■ 486 

AClEtlBWKNT op|HSiod to ^nibllo poliey, Aot No. fJC of 1872, aoetlon 

... ... , 7g 

AlilATVION, iloiigal Itogubitbm Mo, II of IHg 5 , ftoofclon 4 ... 655 

APPMAl Mile Aft ,No, VII of |B7lb aootlon 7, II | mUdnh I . im 

Ant No. VII of 1870, ioatfon 11^ «ebedu!a 
lliirkola 71 (vi). ... ... ... . 550 

Nfi# Aot No. VI of! laai, iaotloiiit 58. 147 and 108 h, 
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AW’HAI, Hn Ani N(i, II of IPnJ, fot'tjftK# |f*t) HU,! 

*■■ ' - t7»i, 177 mi,t li'a 


Wll«H 






■■ if’ri 41^11 fl.:li 

AHlilTItATIC^N, iS0^ Af^t N 0 , 1 i>f |ii7i, 

' ttat' ■’ w». ra». fiifl Mia 


- W'rt(«’«4»sa>. fi3iS»»fSa*il., 

AMSlOKMKN-r of im,nu, S,. AH Ko. Ill of «H77. *or!io„ 17 
AtTALIIMKNI, A0i> ApI No. XIiV <*f lUfl'S* ^Oi^tion IK^ ,,, 

AWAHU, Civil IVeoi'duro Coilo, n-vtioii nil, Bin «n.| fiSl 

" _ •'■riionufiOH. (QBRntI &3fl 

Am IVoootJul!*** nooilou 1117 

— . ,, doriion 317 

HKNAMl inniniAHN, ,SV»| Aot No, !X of 1«73, hmHob 13 

''**^11^1,1 /JT'T**’” V * 

,iPPP,hu,^Al,pr.,(i, „ H M, ,iJ ufZiZ^oJZC Z 

TO^immkttt wol it!f « r / •>'»«titt.H' tliot »!i« j.mtofoi.nrii of the 

northwfn ^umkiv nortl.»v«>r,l of ih« 

ttHH o j'liftnvi M ^l*l*^*^^**Bl*« 1 nid ; 00(1 tlmt flioro woo 


iffM tC 1 hmt nhl fml f.i f til iinrflt. 

lmti0Pt>ot>t!W0 inlv Of !.y ^;m(hmt »! .«• and 

^ j ? w f VL « ' " -I'''' *' A, WPS V ,M«(Mii« 

Mmm 1*1 Aft I k 4ri*^ , r ii f if p/n wptirwi 

•tpjititmbto to It vtm ilut Id.! ,1 ,«... L, *' * 1 i ‘ ,' ‘ I'*'’ 

ff >'*<■ > W>» «|,|.I,.., I to (doth hy Ap» xvtll 

muZ Vt \i « TT ’-.v « mow.,0 Tdm««ol,, 

css Ss:ri'S;'. ■"'S'.s:; 
- ?iSrrs.>d.\’s.to""- 
!■ s;sr;i£'::' “ •" ■ 

BQii ®*''*'‘* ‘ ^ All .,. 

Bwsr* «1>1! Sm BwuHob of doom 
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PROOF, AH n.. 1 

II, nrf ipli'ti lt> luul I2a 1M77, lectlon 18 j nehedaltt 

C.AUSK OF AtlTIO.V— iS'?uV /Itf •• > ’ *" 

thu own- lu tha <wrti( aunvfinl luff t, , * 1*^ *“ rovuw to h»vo 
, suit, hi vvliidi b« a«kwL firot for i, o,,"" a 

wspiTl, ofjliu 16 higliM, «u4 eicomi V r ,r, lf»»'‘*Mon in 

«f lie should ho fomul not to bo hrilsiesgion n'^ *h I’***®®*«i‘'“* 
I'tainfc that ho was in {msaesaioii anJ ft.Tf * .*1“ nlloged m his 

tho insligatiou of aiiothorwas int r^ “ at 

found that jilaintiffi had mvvf ohtn^ f ^ was 

bighas. ^e/d that Iho suit dU La I n If ?i 

tonanoo of possossion „„ o«««V "f atiiol! 

othor vjow tho suit waa ono virtuallv Vo” . ,^**^.''^5'*’ ®®<* *“ »ny 

doorco. ndiioh could „ot ha dona hyLlLV of *..2!:',“^''"“'’*'“ 

Nakahhadi Pando, 1. h. It.. 27 AU 

"~~**~*--*^ Sm X*m*0mpUm * ^ 

CKRTIFIOATK OP 8UCOKSSIOJ7, Sm Aot No Vrr «f isLi i. *’* 

TO COr-LEOT OEUrs f . ^ 5 

^ »flotion7(3) .REBrS. ,<?»» Aot No. VII of 1889, 

CK(S8, Sff0 Aat (Loc&l) No TTT inni jt ** *** »»# <1 

CIIAMPEUTV ANOMAINraNANcTLrv / "• ^ 

CHARGB. Pomof-^ o T ... 8‘ 

^ No! :; 

Ksr Act (Lll; To.'u of 10, if, 


1 « 1 ~ Civil Proacduro Co.J... ., action 

tefimd Of moooyi improporlv ofdori tho 

orders of attaohmont. It c«nnlv «Lfr fl.i"/f •ubiisting 

*•% oollootod, it is not 0<nnL,tLTt^,*^ii ® »otn« 

J-coovorod as costs of litigauln! ^ ^ »oiaoy« 

powers of a^*(Lurt\o*BimfBh' !” *'**® ot tho inherent 

«PF*I lios thoiofroL.^ • *• ““t » <tooZ: and no 

womoranLiLLf tprwL a^noP** Ti*'^ i'*'’***’ P“''P«»‘tad to bo a 
BIS8 of tho Code ofMivil ProMdura.””^ " wlsion nndor section 


Oodn itam «. Mai, I. L. K., 27 All. 


No. il on90r.ocIi';;;3J7e“lfa Aot (looM) 





t^^DKX. 





Civil. riurKm‘i:K t'ODK. ditmo-.- in. j 

i»mtl 1.4 iAittifM" l 

||f ff^Vflr'#5 Mtiffu] II* 1 1|| 1 *•* li*'Cf| ^ 

^ifl IHjVJ liy wliirli In' |iiir t^4 I*' I* it’’’-*’ *'«ly ’ k 

nmt nt* liiiN rl<|i*r »ntl wll« Wft« fill' l<llin| t^vh ^lii* i 

II ft’W tilkgri# fi* IH 7 I « iii*i, It's* || 

a in If !h,"i| t|ii h ii li«? s| . i| | 

gift till* |»rc* Infill* I ry riirlit tln^ i«hi«l %%u^ ln?ii 

Wl*i p#ttlri| |i| ft ih*' ^<1' ‘iilyrii i 

|Wfl*lllltli cif till* tuliitt wprr 111 hp lii'lsl fi»r lil'« l>\ H, l| |# 

ttl0 null lll'f inf lintl till' inr#, '■ 

{file it) Wtiil lib iH'it* %vcr 4 ‘ in f-ncc*'Mi I »'^ 4 lli» 

wllftU' t»f till' Tllb t'nw III .1 tif 

III l^ifi II *H«I i> I’rmiglil ii U titii In^ In 

l^iiHiwI ft ilwtl fi |»ni(‘!i*i|i I'f ill** l?iliN| In 

Whig ill «»f fli<» |i»w0r« nt iiliniriHoii giiiii In || |iy ilt^riitti^ 

liwitilwMif iHil* Tl»* ilpfintiliiiit* in iliftt mill ilitl ««i |}i^ 

pf flip pi»m|inniibi% Inil p|»lirl4 tliP iilimiisl lr*n f ili4* ttfi*! 

tliiit |j limi IIP will'll hi!pr*'st in iln’« ptififfcil 

lillii ii% «iii% mill bsMpw nu |i»> iMp, I In* l*!»iiii 

Will I lift t /# ** » rpfiiiiii rpfttftiiiilcr Iiinlrr iI«p |pri«i4 nf tliP 

111* ** PIT lib rp|irrisini -iiivckiiiII rtPiiiinlf itifirrif 
tlHMtfttiiiP Mptiip 1 hiip nr Pf lipf,'* ipni ilis»l lip %vii» millllpil in | 
tlifti flip iftii«niftii*m pnw vinii m wgiiiiifi || ii» Witig In piirnpi »f 

ihti^ |imvpf rppprviHl l»y flip rpiiiprniiUip in II, wlu» w.ii Iniiit nniy 
wtipfiftis’ fitr 14^ lifp ; hmI ;lcif n«ri|,4t| fnif yp< iiffrilpil 
in /I ftitil if !« tliftiurli itin pti^fipfs^ ntt nf In fificv llui 

tif il* /I ft ml I .« |i*srtipn ‘4’ tfir tiifini -i: tnrlnnl ly cri’<lt-< 
tntft pf 11 ftmt w4<i in pv«‘t*rl inn nf lircn'i* Innii Ilf fiitc, III 

ft ftiilt InftHigkf ^>y UtP »H»n nf / in isttfl ftgAlnst #* ti$« jnitgiiiinil 
ciirpditPrft* mnl flip itnrrluiiipi' m Ihv in hn%p If ifcplfircil ilrii 
ilfp Wftft pnhflncl nw ilm ininnHlIftfp rpypr'iifnifur |p fin 

Itttppftfnipin flip |iprijpn isp|4 mi iIip ilpiiilt pf llmnnl ftiiil ftflir 
A'*# dftiitk tliP i*hIp wpplil hp itpuitn’ftliw ii« iignlfiil Ihin, tlw ibfwi* 
tifttit M uni nj» ihn ilpfptttn tiwt Itn Itftil flftim «f ilit i#»wt 
of gift of iHSII HU ftlwolnt# titin wliloli mi not Ifet 

oiffoot of tlio wwl Uio ilocrpi ii«lio4ylo|| It# 

EM bf flio Itullolftl Coiiuiillloo (iniitihwlng itiii doriiloii itf 
iko 4it4lolftl CommiiftlimoM of Chnlli) ilnit. Hip iloiiiiion in itio unit 
of tm linvltig oftinblbliiHt Wlwoon A* nmt /. (Hto fiultor {iinl 
nrinloemoior m tltlo of ilm pkintiff) that M hml only » llfn 
In iho iftluq, find ilmt A (niul tkorofoni rilpo if ni |ii« 

WIr) iiftd ft voniod Inioroit In romuinilor, %m rtm in Hit 

pwitaljiilt, 

Eftmiml SIngk t# Iftin Fmfiiul I. L, H.., if All, if 

uHcittOf* fnrmi 

dBfmdmi.J Tht jpkitiUif M«t*4 Mtilhn Mul tiiid Matlirl to rinnitof 
poiitftibn ol mirtftin moiigHgifti |f*«oorly ftltoging tlwt ilm intiii-. 
gftgo kuUnion diftthttrgpilky of littif tin* fioioinit ilnfi to 

ilitlKirwniH wlwm lit iniMloilormHliiiifftftint tnilf lo Malhi litinmr 
ftndotliorft m ropro«ontfttivoft of oim Aiitt-or H*nu flio dofmnknti. 
lit pftsrty# plofttlod tkftt tloiy worn Piiiiiloit to ilnt nln*lo of |||0 
mortgftgo monov, nnil tlmt pimoiif. of onoHnil*’ in ilm ronitwiiift. 
tiTOi of MHU»r m\ wiii no jfttymoiH ng ngitiiwl. Ilmin, MiUiti Etia* 
warftnd otWrft winni nmdiMkftnitk |o tim ftiiil* mnl in itm oiiil 

it was h«l4 tliat tlio dofomlniiiii* lit |ft4riy# mno oiitiilotl to Hw 
wnolt of tot worlgiigii monty, ninl a ti#t?rv« %m hi fiifinir of 

tM nUmm m myrnmi of H«, llilf to KftiliU Mnl wnl htuhvl 

rho Court In tlmt null ti-omiitttl llto i|pfoiiikni« Atftllii linimm unit 

-'s otttors, noMtng tlimt tktti had m initwii in |ir(>|i 4 niy in nut ‘ 


i 





^X.Xl 




<|mn\Uy tilio |)!ahUit? i-iuod Mallii Kuiiwar utid others to rororer 
Uuuii the money |v,ud tui aooount of the mortgage. that i ho 

diKUHion in f Im IhMOutn* Huii did not, render the question of payn ent 
to the |»ri%se!5t defeiHhini-s rm JmiJva/d, Mu^Jo MU^rr v, 

iCei/rir Ma//i lUiKzumdtur (K U, it.^ 12 ihde.j hBO), approved, 

Malhi Kunwar e, imnw*.n klin, I, 1#. it,, 27 All. 

Ciyrii PIU)C^W)l}HK OOHK, mummU^ 

wi^Vk and In kme hmm mmitut f^rJund uf 
(tfiiti'kiiuiform^u* The plaint iOn sued for Uunr' share hy 

right of inlit'ritanee in iln' anseis of a dee-tnised Mnhainaiiulaii, Urn 
defenduttt being the vvsihnv of the propoHitUH, In that suit the 
widow pleaded that she was in possession of ;he property elai me d in 
virtiUMvf a deed of gift from ht‘r kio hnshumh niul also that slm 
^ hiid a Hon gn it for nn|Etd dower. 11ie hil ler defenee was aecep.ted 
by the Court, and the pliintiiCa suit trieneumHl Tlie phdntilTs 
then brought a seeuud suit iigiiinst the. widow, in which they 
offered to redeem the doneMlelit, and claim'- d possession after such 
redemption. M&ld ihiit this second suit wan not barm! by 
iimtion Id, explanation li, of Ce* iVile td' Civil Procedure, 

rffdmH.-tiiwnissa r, Ihijaig I. H. Ih, 27 All, ,,, ,,, 

tOH’i'ioN ;/wf/o’*C.f--AVrfnC#oii ef 

defeee«"-ilp/diV‘fi/heH//,via/.vsrh/» r «■-//*'/ of opp^ li 

^mm on/fif u/ diamimni oppiimff. if i'lrtrd j A Afoin 

Hif IIM a Court^ exeeuUng ii decree diamiHHrd on appliciVnun lor 
execution, holding that owing to eerlidn proeceduigH rn insolvency 
which had taken phee at ihc iuntaiau* of ihe jmiguomt*d«ddor 
In ihe Court of the DtHlricI Judge, ho fihn Mnnsif) hud no Juris* 
diction to oniertiiiu it. No appeal was preferred aga.in«t Ui® 
order of th« Miinsll diMmisHiiig this ajtplieatiiin for eximntlon, 
and the Mims If order bamnu? 

MM that a further nppHnuiou hy the same deerco-hohlcr in 
the. name Court, to eseeuhcthe same deeree ugnuuit the namo judg* 
ment-dehtor was Imrrt'dby neetiou ill of the C^ste of Civil Proee* 
dure, 

Nain Mnhnmnmd r, Jwnia Prasath 1. L. ih, 27 All. 

• •« - ■ ^Ki’TKiK Ul^Mm 

J^uil iB €ivU iJutirf for eyee/nnoi/ of do/rndtiM o# n 
J^€pi (fpmitnm (ifipufitm m Cow^Cv.J Plalntllfs applied 

to a Itent Court to eject defendanf, iiHcging that, he wna their 
tenant, but tludr application wa« ultimately rejected on the tlnding 
that defendant was eitln*r the owner ora rent -free tenant of many 
years* standing. Again plaiiitiffii applied for enhuneement of rent 
in respect of the same laitd from which they had p»'evioy«ly sought 
to eject plaintiff, hut were again defimted on the iinding that the 
defendant was in adverse powseaHion, Hubmn|uiint1y plaintiffs sued 
in tho Civil Court to eject defendant? an a ireepiu-ser. Hdd that 
^he plain tiffs w«*ro not debarred from having reenurs® to theOlvil 
Court, Jhldmi Bmgk v, Jmdmi Alh L h» M.* Id All, IWp dlitln* 
guished. 

Mnheab Prasad A Himjor SIngb, L I, ll, 27 AIL 

nMdfiOK aa, Bm Act Ko, I? ol im$, 

#*# 

XL? of 

Ilf 

asoaioK 64 Aot Ho, Vll of 4870, 


l.icn Hf, 

’ WOTIONS 83, 174, Ste Act No. 

4800, KOdtJons 220U snd 888 


tkm 28 




iSP 




148 


lea 

■ m 

mi 

4II* 


i«ii 




flflti raWKPimi mini* metmm III mtl 

rhim m | |1:iiniif!« htA*-'!^ ft-, ^ is,* . si',. ,.l‘ 

Itiilipfiml mm\ r*'r*ifrr mnmm^ wIL it^ii t»i» 

|i> iWiii l»y Ilii» m i^il 4 rr*»hiH n| 

mim ♦.f wmlP |i| iliriii fMi lirli.iif A ml #, 

If^ld tlvil Hilgin 

Pf «ll l**|«lNll||1 W<|*p|f flip# si hy 111,, |4*|«|||f^ |#l lips 

lliriwglMli*’' |4*»liifit%‘ g.ni'*' in rntvmit 
IIk^ ili'fumiitiln^ ItiPlfwHlnn# \mptH-%tng ih^ «»f" il,** 

MmM ri«| fCkm f* ihn^td, t, h, || , |/* l«ll«Hisii|, 


r»t«* 


Miiiiii 11*1 1« r. Haiti I, If. H 


All 


^ ^ ^ aw... 

Mim^Ammimmi o/ JH A*.». i i; , i^rr 

jAmM$m JrfJ, s^ppHm* III %\ md m ; ii I7|I 

•^Pari % fi»« rt/ m-mii Jml^imfnf^dAi. rj. , An' 

imtitlngEn a|i|iltimi !«« nmhf a rinni it|,* r .ti.spf iHul 

I rnwliiw h iwfc annnl'r ih^hhI tifinn ri»¥i 0 « nf iMii|,»iit,»i}| iMiliin 
IlHi HtTOtjii^ i,r imwlvJlU fif fliii mrmd mhrd.> l.i fl,* 
IlMluitl Ehiiiltiiirm Ah, IHm, Mnt Inia intf i|*|. rff^rt tf rttrinllnif 
llit'ji’rimi nt iHinfiilnH fnr rfivnliHn ,if ffi,. |ip A’h.Ww 

Tl M 

i* ii, «.» n Al{.» 4JJ* unil /pH V, I I II . lit III » iai 

Wlrtw,.. A-.Pr^ V r.P ,;/* 1 li ,{ . 

(^u^$ Crtlsv^ itinss^tisiptt 

A pytmmt. mii.ti' hy ..««» i.f mn-rr^l j.«r.MH« i...nily r„W,. 

» tJwrco, ii'.hnrwim' tlwn «a iijj. ni <ii liimin 

ciinaoi. (ijMifini* ,«t »»vi< lunuttiimi »» »sfitli»#i »ny uf ij,# Jt«4|im«ni. 

eiafstOM «HU«y lliitis tlio in’rimu iimkitiff (U«» pymsfftS. ^ " 

Almun-HWiili «t, l>«kkliinS Din, 1 . 1 ,. 37 Ajj, 

HBOTJOK ai8A- IViW*>*l 0»ditm*-8»U 

/.*r m amm»l-f’m‘m f/tiiow. j In n iuii, fcy n nrl»clji»| iiKniarb 

hthTdttPoT^T^^^‘ s“*l« n! **"'"*'5' 11 

Ii MW €iifcf M im C^itrfe lodlw^l an wt^niini, tn im tiiteri t»f ilm 

s f***' “*? Wlwn Ottwi tl»n |tUi ntlff Ishk nlwwa 

timt iliH tMaiulHiit in itii inrlv* if, i« ilnni fi^r tlw 

.kfnndnnuo provn Urn «a,,«nt „r hi, and -lil'". 

Jiurromtk^lf Snhaduar v. Kriihm C«>w;ir Hukuhi, D. li iif I a 

Smd to*** *'■ IW 5 , j.. i, 


Beotioa 90 


Rnghnantli b, DRnjwtJi, I. D. i;., 27 All. 

Swxwsr UM, sm «« N« 


■eotion* 88 and 80 


dKCKOK^aas, s,„ ab(. 


IV ..f 1888, 

Ny* 

Nrt. IV «r 1882, 


M« II, Ariiata 17 h 1 * 1 « 1 */ At»(»/(i;.„» .J,i/ ; AVA,. 

TfiLirLlS u: * . ■* . ^ wrU.-u NH „t th« 

sr& t‘ira ”I “• 


liS 


i?i 


S?4 


m 

$m 


QmEUAh IKMX#. 


txxiii 

Pago, 


IMd that, iho jtulgnu'xiLl-tloblora’ applioatioia for a tcfimdl was 
not an a]>plu’at.iou in oxooutioii bnt an appHoation nmlej? sociion 
2'i4 r)f {]»(' of Civil Procedtin% and that tha UmitoUon appli- 
cablo wan ihai |srOHorihtHl by avCrln X78 of the second schcaitlc 
to the Indian Ijt mit ation Ant, 18(i7» and began to tnin horn the 
date of {du^ axiu'tuhxicut oC thn iloci'cc. 

Uaruaixi (dinndar v, Mnhamtnad Yiir Khan, L L. E*, 27 Alh 486 

^ ‘ mmnm (if 

in (tml ‘ptindnt.^A won/’// ndttrnM — iSitie ctmjlnmd 

on npponl-^ i>uif iforroo*koldor fo reoovor momp.'j A 

Halo ludd ixi cxt’cnliuu ul* a di‘ci*oc for money whs not nsldo oxui^ppll- 
cut ion by the ;jtulgmout-d<'btor xindcr s<^ctdon ;U1 of the Coda 
of Civil IhnHHMitu'o and tha pnrahaKO money wxts t'Cturnod, On 
nppoah howavais the irda.r satding nsido tha sale was ixiverscd and 
the sale •ni funned in fsteour <d‘ the original pxu*ehasoi\ Tho pxxr- 
chaser however did not piy tha selo price, and the deereo-holder 
accordingly su<hI him for its recovery, Moid that the snit did 
not lie, but the matter was one govyrxxed hy section 244 of the 
Code of Civil Procedure, (i^uizari Mtd v, Mtdho Mam, Lit, li* 

26 All., 447, followed- 

Ilalum-nd-dht ti. Earn fail, E I., E., 27 AIL nt -m m 

- ^ ^ ^ HKt'Tfoit 244-*»«,7'^,r^ct?/Hni nf 

in Morip<$gf hf/ mmdifiomit 

lyipttoni /»y puinm dofrndstnt in prior xaorN 

nuit Jot mn % mok ptdmo moHtptpm 

imohinfut forooimiir$**^Atd iVe. ./Eo/LmH 2 ffVaW 
for of Prnpmip Jot h 74 mid Ht^^Form tf dttrrtf.'} In 

a suit brought, by the respondent ns prior moidgrigeu for fore- 
closure of a mtirtgago by condtiional sale, in which the appellant, 
a aectmd mortgage© of ttie same property, was a defendant, a decree 
was pHsaed for foreclosure ntid allowing nix months for redemption, 
and a similar decree was made in a suit brought by the respondent 
and the appellant as smieud mortgugccH, Kventunlly, ns the tnort- 
gagers (the other detVnduuis) made no payment to secure re.domp-> 
tion, and in order to previmt a decree abKohito for foreclosure 
against hiniseir, (bo appellant paid into (?ourt the sum due under 
the decree in the tlrnt ault, and it was drawn out hy the prior mort« 
gngec. The apptdbuit tlu*u made axi application to the Court In 
^that suit that, as he had by his payment bectnne, under section 74 
of Urn Transfer of Property Act, the repreHvntaUva of tho prior 
mortgagee, a dee.reo almolnt© for foreah>Hur0 might be passed in 
his favour. The (tuirt lield that he was ontltled to bring a 
suit for forecloHure, but that **ho had not accjnlred the status 
of a decreedudder and that ** while he was n defondtnt h« 
could not execute tin? decree as a decree-holder, ** and thi 
ippliraiion was diimisied. Mdd by the Judicial Committee , 
(reversing the decision of the High Court) that a iubsequint ■ 
lulfc brotsghi by tb© appellant foreclosure was not barred 
by section 244 of the (llvE Erocedur© Code, Ibn qucstloiii ... 
laHwcen the parties not being sncih as eonld ha?® been ditci:«» , 
mined by the Court in excotition of the deeri# In th® immm 

snitti n 

That do ere© (whioh appeared to be a transcript of tba fomi 
of order given in seotion 86 of th© Trantfir of f roporty Act) 
did not provide for lli© exerciie by the pulfn© Incumbrancer 
of their iimeoMsIvo rights of redemption# or for working out 
the rifltis of the parties In tha event of puisne incumb* 
rancor, in front of the mortgafor# rcdfcmlng th© mortgaged 
property* ,♦ 







ipfiirttprklJ 1*^1* tlwl |iiirp*wft in w# in tlif Kaglltli 

In irtiin m Di'pwt, llili Vnl III, 

firr^ t«, 

0 «i|il Hnrnln Eliiiinii Ikiwiillwr* I, I#. IL* I 7 411 , 


^MigM9 «f/ mim§qmmt A ikmH* fiir »ali’ g^iui nii urtii'r 

nbinhiU’ fnr »^h hMl iwwmi n mwrif 4g«ir» Tlii* mmi* 

gn|«r ihm borwwinl iiwtn mimi^ tm » ©f 

Ittvlwluig tkmi^ immmmi:^ mut i|i|ilml » 

in ilii» iiwfiiini ifeiiiw f«»f ml% 

li# wnrtgHgtt ihm fewigki i inli ii|«Kn |pf nwri* 

ftif% in wkiiik nkt lowglil in krlwg in null* ¥ilkg«»« wlilrk mmn 
thimikjMinf tht» |)r<»¥HHiii tt*ui ilWiI il^ii ^Iw 

mxtU liw m, 2 A*h nt th© iMili* ©I iktil i*ritwttur*t tiki 

4|i|)ly* md ihnm wnt no rmmm why tlio |tl*iuullf ulniwlii hnitiwn 
to movor pmi of hnv lonn hy Uut prof loiin 

Iho fOmnlndor hy mh% on Iwt inarig»igo, Mnmi Mor ?, 
l¥0mdp I* hu It,, Sli All.» i7U, 4l«ii*igni«iii'«L 

Tulnll Futon o. Bltok, L Ik li, $f 411, ,»,» 

* " * ‘ ' »iCf WM nn ^ Mmmiim ^ im$§ mm 

JPwfff fnt mk m afiorl|r«*#«*-IHor mi miiiM $9 

ini§f§m$ in 0 wmmHm pfmm4in$i.} Im n iuli lor mh m% n 
mortgiifo tiii pklntllf oktninod n imtm %ni m ordor nbnoltito 
for tnlo of tko mong.god pro|Hiny, A pxmm who uni bZ 
% pnrty to %U $ui% InwrrooM, nllogiog himmlt %u hu n orior 
mortgngoo, m4 objootod to ilm $uk, m4 ihn »1« wm mmmL 
MiU tknt ikn prior if hn woro m% mm not ootitW to 

intorfono In tkoio 0 x 000 tion proofodiogo noil %kn% %hu o*ilir 
nliowing hk objootioo mm witkoot Jonidictioft mii wm 

n propor iubjooi lor rofiiioo* ^ ' 

Mukma Siogk o, Ikgbobir Snrno, L U It,, 17 411 

iiOMo,ti 3711, mrn^dpi m, 0 / mn, 
seMmk iAurtwk to mMHik fi$ki to »f#»#rto m4i to 

4$nwim m krinMitif imiw* 
^^nm2 Wkon 00 iotorfowor okiiii» n nhnsw of oitooloit 
iliiCotirloliOulddtfiito iku fo^potiw ^hnm of ik# doktor Iki 
lotor? ooof, noi fill tk# dekior^i #ioito iknrt only, If il*# fotifi 
o»alt» to do io, iod itiili thu nttnoliod proportf iokltfl to llit 

Oftotii of %ku Codo of Clfil Froooitoro, nod flio liioitottoo 

»no4nr Mm % Ttmlmkkmmik mm§. 4 W. It. m. 
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GI\ Hi l^ROCEiDXJlilfi COOTs sbo'jdiok oj^ 

for dQclaratio^ that ^roj) 0 i^ty is liable to attac/munt and sale — Fdlu^ 
atioa of suit.] A docreo-holder holding a docreo from a Court of 
Small Causw, whioh \im been transferred to a Mun&if for oxocution, 
attached certain property as that of the judgmout-dobtor* The 
judgmopt-debtor’s wife objectod under section 278 of the Code of 
Civil Froceduro that the property wua hors. This objection pro* 
vailed, and the property was released from attachment. The 
decroo-hofdor then tiled a regular suit against the objector and 
the judgment-debtor to have it docUred that the property was 
liable to attachment and sale in execution of her decree. ^Msld 
that the proper valuation of such suit for the purposes of juris- ‘ 
diction was the amount of the decree under execution and not the 
value of the property attached. JJtoarka JJas v. J&amsshar frasad, 

, I. L.B., 17 All,, 0% explained. ' 

Dlban Bovi o. Zamurrad Begam, I. L. E., 27 All. 

0BCTIOK 285 — jE^xeaution of dsanm-^Sah 
by Court of lower grade of yro^erty atiaoked by u Court o/ MyMr 
yrado-^^Bale imalid.] Where the same property is under attach- 
ment by two Courts of different grades, a sale effected by the 
Court of lower grade is a uulUty, whother such sale was effected in 
ignorance of tluj attachment imj^vosed by the Court of higher grade 
or not, and censequoutly a ptivchasor at such sale has no loms 
standi to sue fora declaration that a subsequent sale held in pur- 
suance of the attachment imposed by the Court of higher 
grade is not Yalid. Ckirmji X«i v. JmaUr MmL Weekly l^otes.' 
1804, p. 85, followed. » 

Har Prasad Jtigan Lai, I. L. E., 27 All, ,,, 

fiuoMOK m^JBmomtim qfdsarss^Qms* 
UmofsalsMUty of^ro^erty in emoution'-^I¥oysrty described im 
decree as a permanent temney^Mstoyyel^JJuty of Cmri memt*^ 
iny decree.] In cxecutio.n of a decree on a compromise for pay- 
ment of a certain sum of money and in default thereof for the So 
of certain properties therein spcciiicd, application was made to sell 
certain holds described in the decree as held by the judgment- 
debtor on a permanent tenure. The judgment-debtor objectod 
that the properties wore not saleable, being hold by ooeupancy 
tenure* Meld that this objection was not open to the judgment- 
aebtor, inasmuch as it was one which he might have raised in the 
suit in which the decree was passed, but did not. But the state- 
ment as to tenure contained in the decree was not binding on third 
persons. 

Ter BxrnKiXT, J,— It^would bo the duty of the Court executing 
the decree, should it have reason to believe ^that the property the 
sale of which was asked for was hold by Occupancy tenure, to notify 
that fact in tho proclamation of sale as a warning to prospective 
bidders. ^ * 

Mm Jamm Mum v* Mameskar JKot, Weekly Holeg, 1882, p, 4 ' 
followed. * ^ ^ 

Basdeo Prasad r* iutihan Earn, 1. L. E,, 27 All, 

^ sno^iojf 285 — MmeuUon of dseres 

for raieaMe distribution of assets^Moiics of smk 
ay^ioaiion to other decree-holders unnecessary.] Meld that it is 
nowhere provided by law either that an application for rateable 
distribution of assets realised in execution of a decree cannot be 
made in the course of execution proceedings taken by the applicant 
himself, but must be made in the course of oxeoution proceedings 
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iWrrMwIlli’f, pf IIjiiI pf rnrli in 

ftplilimilniiiiifiitg lirru. iiittiOif st<Tf»iiify f^r rri’ifn f||« 

«llirr r#, 

riiinnni liil f\.Jiifil :EisliPr<% I,, !♦, It,* III' ill,. " 

vAvth anWn <mf 

Jiff %tf mmfi* m**m*il^ , | Ii Iwhl « pitii|4^» 

iIppfTO igiilttil H* I* Ii«n4 n. i|pf n# wp||*in |i|i pf 

A^t »giibi^t H» liiitl ii.« rp|n-p»inifjilfu* %4 

ilit nrlghyil #t*rc»p fnr mnh tvini H iml 11 

|»ltitl|f* U Wftlixed hi Ilf lilutlmppjt «iiiii r»f 11# IjiWt 

|ir»wri|^Wmi||ing H Ihhl ihal V m#® itmi* 

f© i riiipilflp ilifsltstiyi |pfi itf l\u* *ri u^alifinl iiii»|f*f flm 

f Hifiiiimi pf ipttlltni llii» CVilt' «n t'hil IViwi4nti^ 

m M^tgrm %\ KAwi h^tkMhmm tlhdth^i^ l^h* ll,, ;iti 
ftlbwid. #■ ' * 

Cliiil Liil f. Hit* lliiliftitir Ktlial^ I. I#, It, 27 All 
.... . _ niO.i Mp 4 p«/.,| 

J¥tm «ii mifp miiiiBg mkh #i iiiU nmifi* n »1|i' 

tlmi nn ipppil liP8 CrmiSift niafpr «tu|pf upipllpn IIUll < 

tif Clitll ppliliig iiiklrs 14 ii!i|*i^ wliplltpf tljp ir 

dmupp li tlio A'iimnluillnr nt m% Piiliklnr, |,*n 

1411 In* 

Kiiljpr 3i«gk p, Hliili l#il I, h Ik SI7 All, **, 

- ptit'Tiaifi rii:i ;tin .»* 4* 

m f'^Pi »/km t»f pr^>^wrff/ fri ii.irf ,#.4 

Iii PXPPuUptt m£ n, 4itH*i'pp hu' wiili' MU pi t 

jmsi^n (y \v4»i ?*mI4 hy uufl I mu* Iiu! iifiMi* fit,* 
limt Ihu jpuli^uuuU ulohjtiv hm| n » fill' 1 , 
jiru|iurty ¥pUI TIh* imfthmpv il 

tlwsi uf llw murt^igiHi ftir 

of th 0 tiiurlgrtgiHl |iru|wrty, /‘I* I 

An mnllm luirphttnur hut in \\w ^bwnifp «'f ’fnititl 
TOit«8 lilt jiitlgmoiiktiftbior hm 

»t0iiu>ni ii?i iiiil fiift 

It htilt I rootduro i tuifc fhp*it nrflifii’ii #» nril w'fii»ft 

AIMSgI mIow^”^** t AdHrfrtP Atiihrji V. km Null, I. I,. R„ »» 

Mnli^mmad nulmml-ulliilt c. fi.tetilu., I, I,. S7 All. 

OdWfi m m^mml fkd fAn m*i ik§ md 

purekamr^Mmmmkr:] Om UMh Altm In Ptmnilm pf n imnm 

ftitaoliiHl tnil tirttunli in niln iiin 
oa©-ihlr4 ihwt of Mtsinl Akm^n wirttlu lioufiO orowrif, iiul 1 % 
m$ imrelmwHl % Aif,b Alam. tlio ion of thn j!i%m».tii-iklHf»f 
F'Mwiy WM again aliRelAt mA ,..W «t i)i« 

Ifl .d^‘ ‘ i *»""' im.M.itwa hy Kit.itk 
Ji*kh*h. EliuO* tlakluh w», uJwti'uaiwl la i.Maiitlng 

whfnh hn ?w«1 fcwtlglil a „iit f»(. j,n,*«i»,{i,n 

1,1* IS' A?-' '“t? **'' *"'* 

M ». A* M*? *'“*» >>«»“''«"•. >«W«a »» a «l**f*m.Uai u«a«<r 

kTimfi ‘‘w »«U 


srpM.iim (if 

-fi^k rtfllf ||‘# 
■tiiMpS* I 

’irt rtf If# tit«ii:« 

s?i|0 il W'»» f♦«,tf||| 
Ilf Hill 
Him rp|fr.p'#i»tit.<i. 
tgiiiiii tJifi rPimiiiiilMf 
Mpfii ili%t tlifi unit wwiittl not li#^ 

‘ ^ ^ ... “ r,,....,i iti tm^if 

fto inWlflo iniwit. ftlillinflii 
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CIV.I, PROCfcDTIRB COnu, anoTiou m~JExeouiion ofdKi-ee—Sali 
%n axnciiho>i—,Smf hi/ oxrhjlrtl a-gainsf. rmd purehaaer—Flea tliai 

oftho'ctr' mm tut sdLJm 

ol. i.h(- ( , 0 do of ( i\ il I nuuHiiiro dooR not.'dobar a petioix in nosaoRmon 

w lu n Huod lor Hut r.'uls and prolUs of Niich protwrtv bv tho corf! 

c^ililu d imiT oiHoi- waH only a lionamidar on his bobalf. £i»/ian 
Jhal V. (Uad-nd-din, I. I,. !{., 23 AH.. 175, dmom.X 

Olmzi-ud-dia 0, ItiHhan Dial, 1. L. U., 27 All. ... 
iatiBn rtf f j SEOTIOK Z^XSxMutim ofdmi‘9(i~Seiii»- 

A Court invoa. 

' I’Mcodnvo ir’!'/ • ■ of 331 of tlu) Code of Civil 

a doorM\a*‘„fconflnnry*’n *" “«0"‘i0“ of 

"“it "v"/;’ '’‘“Troporty'i^ 

.Uahaji Moix i L. It 20 H«*r'W7'Ld K'''» 

Maiiip llai V. Dwarka Eai, I. E. R., 27 All. ... 

' ““'^SHu^rroKi 8f?l, Ann B52t» Bm Fro^omptioii 

if f nmn*il madtK hut nut mut^hinu fhn Otmmf 

tbo\and‘ of U -I?'; ^ '•‘‘"“W wtnally roach 

SZhil‘;^h^V "‘“Fv”-’ 

i L'-yj.- SOOwfowod 

- ■* * Anhan 1, .L. K,, B All,, 548 dbaontod frOM» 
Asad-ut-kh Mnlminmad Kur, I, L, B., B7 All 

^roi[rai,)i‘-~C uui-/ ntd. lumijirhud to romit uiourd.’l A Court to whioli 

ha7no , mv . . '*1 n *>“’ iHforvftntion of a Court 

tion I, 0,1^^ *" 5* for rt-oonaidera. 

I 7, <" ‘‘‘lo onforcft it or to 

10^ Itoui ' II c’ u'.y.r^nor^T'i’'^'' v-*'''/''’'* y* dohmii/ir Jlormaojt. 

AH Kwi . ar dd 'fiiiif,t. , Singh %•. JTtvam Ban, 1. JL. It., 8 
H 3 Sul f^oJ M.MWimy Ki-hlnnu mrnhudri, I. L. 

p. roforrod ^ v. ,/)„«**„«, I. I,. I!„ 0 Horn., 0S8, 

Muaiafa Khan «. I'hiilja Hibi, 1. 1,. U., 27 All. ,., fl 

Mi7u..nai Aet No. I of 1877, 

^ *** *** *** 
-—Suit itii .• / /" -n ' 7 ^^’>'d~~Ji»mtmtl—J'r»limimrvpoi»i 

IfMi llf il "7^'^ to Horn,, ontg of aovaral utmafrfmad.l 

of fl It hfi’/rLf I t of <bvil Procoduro whoro tho Court 

liM ifciX^I r'’*^ ^Mwdodall tho ovldaace. 

nfl * f7 , ‘ '^**=^* roforonce to it* findlnir niton ono or more 

of the ieeuee framed by It leaving other laL. TnSd. 
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Bktmmhar SinjO* *. Mlm Bin^h, 1. !., 1!..* J> Alt,. Jtn, font. .ndl 

xamaeimdrn JuiM v. tlntJim, T. 1.. It,. II! Mmt.. W1?, f-Jt.iwMl. 

Mittfc I»la p. Jumnti !»*», I, L, K., g? a«. 

CIVIL j'KMKnTOR CODR. surttoif IW*- .W,Vt.. rW«>r— .V.w.I.)ir, >■« 

Vmrt-mtttittHfhm viwn 

trmfwl /inmmd*.} In 

•nR «» mvlna; ttnttn nM'nntty <<wttni wiDintnt thi’lr r<>«n«m ((in 
fio«n«« InnilKy nnotWr w.*hiit<*f Uii>(’.>nr* 

Mtwtwl «« t,y fj„. jikiitUffft. t*it rrf.iw4ln 

Rmt thnw « inandntory l»3itB(>iinn H;v,n (h« Kr.nintI itm •mW 

'‘W’«*«»n!.*t»-f«‘n<hn«. »n4 itini .nj.«r* 

? 1^**^**^^*^* wlm l»v# till! iftiiiiA liiffi 

witUnttl «»¥ •thjpr'tinn, »n4 
w»i A>nn » mid ilint ihtV w«* «»t m tnlta 
*'*"]*'**>» to Rfottt n mondntnry in j»moti «« , «n4 mt »«oJ. 
«,1 11^* ““f*'*' %* elrcttni.tanwi a Rood arwiad of wHliia 
tlie moaoJoR of gooUoa SM of tho Codo of Civil I*roo*don*. 

Item noliadnv M c. Rum 81i»nk*r Priiind m, 1. I., It. %7 All, 

of 1 da»lr£i «!fi Tlin phintitr *uod *» widow 

oortoin ,f**’*t t!' roonvor fron, tho dofondont 

»nd «ko » n»t« of il.« oliont. of hp* 1*1* bidtUnd 

been ontmiS thnt Mw dofondonl hnd 

»«nt for Om «'« ^onlt» *n4 hod ro,,l!*t.(I tha inoaoy *« hor 

bo? * fr«ri !! ' '"'’“’’y "'blob bo b id ublninoii from <bo oltonta lo 
Cini'rL of 7. . ii/t ’ * tbo nitUiro coRuiMblo by * 

kide of <S Jr,morr.r' '''' 

H»a« li*j »*tni, 1. 1,. It, a? Alt. 

'~~tloa .., •aawoif C33, AV* A«t No. IX of l««y, «». 

App«at from ardor nlw"*' iff 

other miffloiont ro».o« « )fc„ I * ’**'*’" 't*'"’**’’'* **'»*'? 

for RrantinR it k not'* ot wwl»« of tbo rMinn 

eeotlon 02» of the C«dl of a?iHSo!:|,’r. 

*t fl^-heW*to1«’ In’adrnm/n ”,‘**1’*’*"'^ fw «« tbo plftlnt, 

ft good ground for grftntinff * J^" *^('rw»«l» found to bo aafflownt !« 

A V 1 1 r * review of Jiulgmoat. 

AU Akbftr «, Khnrebftd A«, I, L. R., 27 All , < 

iuit '■;••' •'«.>/. j », r..., .,/ 

"* “iri'Z.'y'S 

IRSO. the Kinrof Am! , ». .f , f .* ’^7'*"’“ N..vemb«r 

IftkheofruSK inter...tof*.um of tg 

r periwtulty of noueione ( re?i»\« ! ! V'”**’**’*' ,***" .I^y**'**!! ‘m 

to niRblnR nrovleinn fm. 1’®*^**’*** »*nnv'! in the demt nml 

w ..a V ■£ 
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0 ii^dwmeml mi. » pftwon wss and Jii« *'doiC 0 iiiiinti ** aftar 

him, fti the vakil of tho poosionor® through whom tho peosioni 
woro to he paid. Article 2 commeuded the paoiiooer® and tholif 
descendant® " to the kindness and support of the Government. 
Article n p\*ovided for the gift over of the pensions in the case of 
any of the pemsioners. or after them any of their heirs** dying 
without ** heir/* Article 4 referred to the trusteea of the endow- 
ment and their descendants ** and in case no ** descendant ** 
remaine^, provided for the appointment of one of the pensioners 
^in place of the person dying without heir/* JTsIdt by the Ju dieial 
Committee (reversing the decision of the Court of the Judicial Com- 
missioners of Ondh) that on the true const motion of the deed the 
succession to a pension on the death of one of the pensioners was 
not limited to an heir who was also a descendant, but the heir hy 
Muhammadan law of the deceased pensioner (in this ease the 
* sister) was entitled tr succeed. 

$uUan Mariam JBfi^am t. N'awah JSahit Mir^a, L* B., 

I. A., 175 ; I. li. R., 17 Calc., 234, distinguished. 

This construction did not introduce any inconsistency hetween 
Article 2 and Article* 1 and 3 of the deed, because the class 
of {Arsons mentioned in Article 2 could not he assumed to be 
precisely co-extensive with the class who could, under the latter 
articles, enjoy the jwnsions. 

Kven if ihe words *Muiir ** and ** descendant** were used as 
convertible terms in portions of the deed relating to the devolu- 
tion of the rights of the managers of the endowment and of the 
vakil of the pensioners, that would not affect tine right of succes- 
sion to the pensions, the descent of the trusteeships and the 
descent of the beneficial interest in the pensions being distinct 
things, and there being nothing to show they were Intended to bo 
governed by the same rules, 

Hurjahan Bogam e. Faghfur MIrssa, B L. E., AIB •#* 3S3 

CONSTUtrCTIOM OF DOCTTMRNT— OfanJ of tamindari hy 

mmit to mfmhfir ofajtdnl fBndu familt/ and another-^ Joint 
’---Tiinanfii in commoa.") In 1B80 Government granted, as a roa-ard 
for services rendered during the Mutiny, certain xamindari 

i iroperty to ,Ti wan Ram. Chat tar pat, and Nem Ham, members of a 
oint Hindu family, and to one Puse, a stranger to the family. 

*use shortly afterwards got his share separated. Nem Ram died 
• leavinga widow, MusammatPhulla, and after his death Ji wan Ram, 
Ohattarpat, and PbuUa joined in selling a fiortion of the 
property, the subject of the grant of 1B60, to one Nur Ahmad, 
on suit hy certain members of the joint Hindu family, who 
were not parties to the sale, to recover from the representatives 
of the vendees the shaao In the property sold which had heen of 
Nem Ram in his life-time, that the grant of 1S06 conveyed the 
property to the grantees as joint tenants and not ns tenants 
In common, and therefore the tr|nsfer Impugned was valid. 

*■ GoWttd Prasad «. Inaynt Kh»n, I. L. R., a? All, ... 810 

^ B|iceiflc |»erformanc# ».% 616 

of rHdmra 

•^T^Umhml of mit tm artmnf of 0 / r#/fsd 

on hg flmniiff,'] The plaintiff sued to eject the defen<fintH from 
a certain shop, basing his ense upon a document put forward as 
a ** kiraya-namah ** or lease. This doenwent was ruled inadmlMihle ♦ 
for want of registration and pklntii*® suit thereupon dismissed. 

Mdd that even If the document were Inadmissible In evidence, Its 
r#|ection did not involve the diemissal of the plaintiff*! iult. 



iu tUp «n * tm «vf H*. fin P<>t »««.,« w»l,m.t hwU .^f t,m" 

t> ■ * J **”**’ J'^y thp r>’Rl wmiUi liy »itoii»li 

Jifta tfiftt iiiid w*« nnt m Irm^, *(t<r •'ti'R » f.iunffrmr! nf » 

fillLlT u «>'«’ iw*»'«U.'n Rf thf> „»Hrn nhicl, 

OP Rhitft i« evidence f«r wJmt it w»» wiirili, * 

Kenl «. Piimn Um*, 1. 1,. It,. S7 At!, ,., * , , 

1 ‘X'r/;rrv-''7 /■' ■»»•/ 

lii, ilf ^ ^ **'■""’* 'ft... )d^»dfd. 

to Mn<l.>r nn nwnint of t!,o rwt wotitod, * 

*** *»» in fi<» fo!!«wi«(r 

in »«'* flit.v-no# (m) rnt>m 

m mm nf tint ham SImlu mi npmnni mill mill Hi# 

!rnti:rr‘i f “i’- i;* 

Wnl nt, « *«“ r'’'»n'n'«K »f'or tWHoiion. |l,o jowMbod Uml 

•llOni^ Nlinnl Mr*' !"*>* t<'t.ui(l(f I,. (li«' iwo 

« »IW. Mhoul.i fj„.y 1 ,.. I,..„t J.y (J,., I, n.rtK >>;<'•■»’. W.> ..t.-U! nav (t.»«n 
tlio ,nmi. Hr-ilu'r «ltl. ,uil,.nu nnv nijo,.)!,,,,! ^ 

llffit mi n fimihiii'iifu nf fli,. nun !otl^:.•. j.y 

mlbn ttli-Sr l\" "'y* , if U.ry ,...| 

nil * ^ «!ul» wt’rn Wniiil In ntmnml rAili 

IT*/" “'■‘"’'fi 1*y ii'*"" wJiiltt in ttiw 

w»« no »ftr<n»iB«nt tim{ tl,o mortsaB.m* ,!,nnM !«!,« |},« 111! 

ilU'S ^^oontinif In n^Millon Jo tt!# *ll,,»Utt4 

Mitkrl fi, IMimi Tmm^ !. |,, It,, ;»7 All 

. i^WAc^iNd. I of IH7?, iorytin fif 

I* ftrilels i"*****^'* ' " ' i»f|}i»<fiifn 

•«» ««» 

*** !«♦ 

■'■ ' B 00 lllatiti 

*** #41 ■ 

B0§ PfihmupUnp. , 

CONTKSfPT OtP COtmT J?/-* f n ••» ... i 

24.). ., i rrnppihir# Cndo. tootlona a »b4 

CONTRACT, Nm Aot No, IX of ‘“ "' ] 

/. J''* 1 ^ 

ronRT t'ri? t. "5*** *'’ptton Ha .., . 

^URTl-RR. N^ArtNo.VIIof I070.»ooyo„7,is,«olwlnl« *“ , 

“ — lOdtlojiin ... -. t 

' seetina ](}(2) ... , 

(vi) .„ “ **olion H, toliotltilo 11. *ttlt>l* 
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Riga. 

COURT FEU, Act No. VII of 1870, Bootion 17 ... ... 186 

ORIMINAU UKKACir OK TRUST, Sm Act No. XUV of 1860, seciiou 

406 ...^ ... ... ...28, 260 

; - — — iSw Ci’iminftl Procedure Code seo« 

iion ,,, 00 

CiniVHNAL PliOC'SKOnHK rODK, S^U'ITTONS 87, 88 AKt) 

' -AV/f? of jO'opfrfj/ tf to 

ri'oot^er ^propm*lif aofd from oueiifm purrhamr-^Jnrudirtinn,! 

WIUM’O tlu' i>roiu‘r{.y of an al>s(^ot\dii\g ofTondoT wan attadnoa and 
Kokl by (kiurt. purporting: to aot undor Rcotioxi B 8 of iho (lodo of 
Criminal Proot^duro and it turwod out that tho pvocodnro onlmi* 
naiinp: in tho mU wnn irrep:uhir and illegal, it was kdd that the 
Civil (Courts had jurisdiction to entertain a suit by tho Owner of 
property go sold to rA'cover the same in tho hands of a pnroha- 
80 r» 

Mian Jan m Abdul, 1. L. 1i, 27 All, *♦, 072 

6i50a!toK|{ 107 xm 110, Boti Eoview»,, 92 

* *• * ^ ‘ ‘ uvmmm 107, 118 xm 4,0^’^Bmmnh^ 

for kerpiup ftio pmeo-^AppeaL} ITe/rf that no appoal will Ho from 
an order under noclion .118 of tho (h)do of Criminal Proooduro 
re(|nn‘ing HOtMtriiy to be furnished for keeping the poaoa* 

Chet Ram. In ilnv matter of tho petition of—, I, L, E,, 

^ J 6ia 


, , / iHO^iOK no B$mrifp for pood 

i*o ittkinp of mroHm wiikoui pomomi mndi or 
rocopnixmoo,^ HIppnL] llohi that there i« no provision of law by 
which ft person required to find Hoemrity to bo of good botmvionr 
can bo called tipnn to provide auroties for his good bohavionr 
without at the same Ume entering into his own bond for that 
|nir|Hise, 

Imporor e. IJdml, I. 'L, B,, 27 All,.** »*• 262 

.. .. asOTtowB 110, 112, 190, 191 und 026— 

!rromfor>-^^Brviir‘ifu for pond /;eAfremi/r. ] Where a Magistrate 
ref uHod to admit t<i lmil a penum agahmt whom proceedings were 
pending under aooiion 110 of the Code of Criminal Proeeduro on 
^tho ground ihat ** the aceueed is said to he a dangorouB and vioknt 
nmn, who jnight use his liberty for the purpose of intimidating 
wdinessos/^ tho High Court dooHned to direct a transfer of tho 
prooot^ingg. Magistrates are loft a very wide diHoretion as to 
tho kind of information upon whieit they may act in Instituting 
lU'Oceedings tmder (fiiajdev VI U of the (Jode, and they arc not 
bound to disclose its source. The provisiouH of seeti(»n 190 (e) and 
section 191 do not apply to such proceedings, 

Mithu Khan. In the matt#r of the ttotUion H* 

lu 27 All **• m 

, ^ ftK0Ty0H« 110 WlJ 118— JfOllflilf /or 

pood iiohiniunr^ Ihdopofmo of iupoirp into Muffloimrp of ioonritp.’} 

Jiold that it is m»t cinjapetent t.o n Magistrate who ha« pasiod an 
«UHlcr u»uhu* section 118 of tfie (!ode of Ckiininal Proceduro to dole** 
gate t<j aimther ofijeer the duty of inquiring into the HUfileienoy of 
the semirity tt^mhu'cd, hut such inquiry mtist be made by ibo Court # 

Ay whieb tlic originat order was passed, Qmin^MmpfoM v, IHriM* 
p(d Biopk, Wiu'kly Noioa, 1890, p. 164 and Mmjwror Y*Toi§f L I, 
ll, 26 AIL, 272| followed. 

Kmporor vP Jlalwant, I L, 11 , 27 All h, **i P8 




, itetffitti Hftrn 4^t^ rWl i#i#* 

t"]! 'i' ’ uv'''’'’" "■''* '"* r*"-r f ■• *»■ f «*».# 

3'r .*rCufi n ':r i..*.-4 

ihT«IUttww *|L nMaf..f,.mM«ti»i {n i!,^ ..f 

IhrJLrl Lt •« .u “ *•’ it »•.* i.„w.t rtiiilr m 

forth their il** ’'‘’K*f4 •» <thirh fhry h'»4 Jo nrf 

ZLr^'*T'^ ‘ » ***f JuXirttl'T^ infer*f«f 

"'*‘'**' of T. A.~— , }, I,. 


■**■* %«fc 

»«••.«. ,^ *** *,** 

i*ciT«QH 4(2) ■-———- utinrtoj* Ififi, .*},»» Art No. V. «f JWI, 

«lmm> af nrlmin*! wi.ftot /'“'''* '*/•’*•>»', rt- l l« » 

taoh p«iu,t,,„,pjg,, ,J (Ijj, [ t ^y ''»<>'*« ! her, ■ «,.»<• ihteo i.etjiti. 
pnmritttr.lhy the »,vii).e,I ml « '""",'7 'tll.-B.’iJ (.thsve he.ns iiti.*),. 

llj.* m <l«iy » Inj! In fiuMnif i*f 

t** mi'h w|nr*if0 

Am^,n,e r. ,_ , ■»; a.,,. 

e. I»hti*(j AhmiMl. 1. 1., u., a? .\ii. 

^a(w< Haim in fte #»,£/ L "* ■'* *“7P"»' W.if.** ^JjpH 

Biitrlot Mnilrtmi. <S‘ r'„h!rl?/ r.f '^*’*' » 

Btitiili iubjfi«| blit Mi mi ***' T ^ tCnfti|^^>i 

Meg rtmts gfter tn<i«iry fmiw! that 

HHtiih eahjent, trl«4^»nd f; '*'*• 

but p*»ii*(l npon hinj ^ «onteLr wI.Im,*"” nf***’! «*7, 

ho Muld logHlIy ])Kye Miied BnftB » V ** ^***/l*’* M»({i»tr*te 

»• P. oppetlorf to slZm »''»*j«*rt. 

on tho qiioatioa holne luraiJl* -!^i ^*'e f)oti((en« intlKe, 

feuropoon Udtiih tuSoT lrorf' P »*• » 

PfHith •iihieet itie^M* If’"***''* ** * M-tMUtwle 
Ib! 1^ '‘PlwlUat w*i t. Kuron,.M«** n^r?'i“”*r^"' •p' «"*lin,l 

B«r%U, I. L. B„ 4 All, di.Un^iS^*' '' 
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PEOCEDTJRE CODE, gsOTloir m-SteMm—B-Miiet— 

Otdir of Although the Ht gh Court has the power to 

iutorforo in revisioa with iib oHgiuftl or »j>pollate judgmoat of 
acquittal^ It will ordinarily not do »o* 

Qayyuni AM o, Falya?§ AM, I* I 4 * E., AIL ««• ** 

. .. , skottok 439 — 2^0mnof$ 

3}ucrvtwn of Court J} tTnoxplainod dohiy In applying for revision 
of an ^Trdor paH®cd to "the projudico of tho appMeanti® a reason for 
the nigh Court, in tho oxorciRO of its disorotion, decMning to 
iaterfore. 

Eaiporor e. lagan Nath* 1. L, E,, S*?" AIL *#* 468 

— sBCTTOKi 439 Am 523 — Memnon 
JCm$r$ of Mi^h Q^urt’-^Emwrml of order under motion 522,] 
lidd that under section 439 and sootioa 423 (1) (d)» the High 
Court has power, as a Court of revision, to reverse an order 
passed by a suhordinato Court under section 522 of tho Code of 
. Criminal Procoduro. Earn Chandra Mutr^ v. MoMn Mirdha^ 

1. L. IL, 25 Calc,, 630, distinguished, 

Manhi r. Bhagwanti, L L. K., 17 AIL 415 

^ - of 

Citiii Cmrt dmroo in a mit for rodituHon of oonjuml rights 
upon m order f>r nkdnimmoo pa$»ed hp a MapiiiraU^J ^ 
band, against whom an order ixad been passed by a magistrate 
under section 488 of the Code of Civil Froecduro directing him to 
pay a monthly alhHvance of H». 4«8 for the malntenHncc of hi« 
wife, brought a suit against hl» wife for rcititution of conlugal 
rights. The suit was compromised, and a consent decree }>a8Sod 
whereby tho petitioner was to pay tho rci|mndent E», 4*4 |>cr men* 
som and to provide a house for her to live In near hli own* Mold 
that this decree of the Civil Court superseded the order of the 
Magistrate passed under section 488 of the Coda of Civil Froce* 
dure. In n EwlaMdas^ I* L* E*, 23 Bom,, 484, followed. 

Nur Muhammad 0 , Ayesha BIM, I, L. E., 27 AIL 483 

SBCTTOKS 4HB AK'n 489— tf 
ohild'-^ PiHmr to caned an order for wnumifcaaacc, | Mtdd that where 
an order has once htnui passed by a competent Court under section 
^ 488 for the |>aywent of maintenance for a child, the only power 
that exists of xnodifying such an order is that given by section 
489 of the Code, 

BudhnI c. Dahal, L L. E„ 27 AIL *** *m 11 

— SECTIONS 517, 520»««0rdsf for tM dim 

posal of propoftp ropardinp mhich tm o fence hm hem mmmitied^ 

Matf currmcp notm*2 When a question arltcs between two persons 
who shall Ismr a loss resulting f|om the fraud of a third, the one 
• who has been guilty of negligence shall iuffer* Hcnec where A 
made over to B halves of certain currency notea at secutlty for 
payment to B of the price of goods delivered, having prevlowily 
parted with the other halvai to C., It was hdd that B was iatitled 
to recover posiesslom of the halves originally made over to^ him, . 
from C, to whom they had been delivered under an order of the 
Court, or to obtain compensation from C, If 0 had parted with 
them, inasmuch as it was (?s negligence which enabled A to |>erpi* * 
trate a fraud upon B, Foder v, Crmn, 7 H and H., 881 followed, 

Abclur liais»aq n. Eahmat-nllah, I, h. 27 AIL 630 

iiOTioK 622, B 00 B, section 439 4lf 





pr^t^^hm.l ii*y llml n *\N^s«f rtfi*, Iici4 ,» r.f 

i miM.OWiiiHlr^i' Ilf ife Mimiri|nl |U^r4 itlurli 
|irfi«ii|ittllini Ilf « fmm%% fur m% »lli*ti’i| i 

py «l» iit ^ «ir||^ II , tpwn tmh ‘’f iIm# 

wl, *" |»i'r^«ti«||y ** Iti lii»^ 4 

igWfmitjUili wrwii Ml 4#i|ii|rf'#«i iiii4*ir nrfllpfi mi fliH 

L’l T tl Im *.. *.‘^^’’'■'’1'^*'“ If)'*****'- V //,»-.,?*. 

i*<lt M. Il„ 8 H, |>„ 8H;t rsfitrml t<j. 

Kwiwmf <P. MnJmn Ul, !. U It. 27 .Ui, 

#i If lf^%4 4 ini lli^ 

C;lirl»lmii Imlkltp iwn 

utttl lliiini tiiiilii in ,,,,,, 

wn|»f7n0f| till! wwimn fllii|| i 

wlilfili f^iiilf i‘i'1 

tlipir IHni li©ffirfi fkn II 

Pf till! Inilian tVnnU*m|«n 
Migliinilfi fwiiiili|f»ri!d ifc hh ilnlif | ^ ‘ 

im uumUng pV’lli# 

r mmU mi Im piiiwklpr§tl l« It# 

wUlilii Ik# 

I ocl# nf frlinltiftl IVii^tnlufii, 

I* k li., IE All, tm, itnl Tkp 

4H4 ti<-U'i Ki»h«n*p ', 

*'^*1^* If 

Vnh\,Htu, iv,f» V, | f, I ' Ui lint 

V. nm, i. , :i q, I, , tmum i ; * * 

Mmimfm f, K«k#* I, I,, k, tr All 

OEIMINAI^ TU881«A88. Stt Aol Kt», XI.V uf jhjW, *wil„i, Mi 

OOTTOMi S$$ HiJiiti kw.M 

** *'** #»! *** * 

Lan.!.U«M,.r in& t«a«n!. ... .„rj^ ga«^ 35 

DKCLARATOltY IIKCHKK, W<«»* Aat No, ! of 1877, ,wt!«n 4| 

»K«HF,K, St» Civil I’rOMdiitro C’fldo. vB«tln«* a ««.l 2M „. 

A,Tnatt4meai af—Spp Olvil IVnoBdun' CuiIb, »t»®tiii(i tiKl 

’" '' '"‘ f^ivil I’roft'ilurn r«<(li'. nBBtitift aiflA 

' ■ Wryiiii 

B$0 iiiliii proiH^rl;^ ^ H 

• * * «** ♦%# 

IIKFKNDANI', /V» ., AV« Civil Vmmhm (UhU, t.wtlmi |!1 ... 

lIBWNmON. 8m Aet Ni>, XRV «f J«BO. mm%\m 170 

M *** m 

~~ '"' ’ -"■'•■"■■• WoUoa 40S 

--— ~ . woCmb 4JB 

'"■ inetloii* .ti7, 43r, 


Wmtit #l*wt| fur fit# 

|vriiiii« l« i |iri^*^ii« 

f»raj i«nii|i|iiliil In |iiii». 1i|iii*ii tli# linifi ^ 
wriiliili rniii|ililtti |it |||ii 
'M hi r#ritiii Wtiiif |«iil 

Migtslfll# fmr 111 iiiikl’f 

‘n lliriiit ihpp.mt^p «»f il# iiiiti i|i# 

III rrriiril III# fi-wii 'Ptf'liteik'# m l*i 

- -- «i*ll Ullilltillllll li 

wai itiul iIpI4 

- - .... . • ...» ” |#rii«iiitl|f 

ii#i*ftiihig pf EIS nf ilifi 

f#t ikp iiamdh 

iivui*i^i^,t, UmQ II fl, 
Ih/ni I Iki^i ll.iii Jh,i% I ti, 'll ,, il 

l»jf| V, A*TO|«rri#, 1. f#, ||, ' an 


OENBKAti ITOffiX. 


I'KIi'INTTION, iS'c^t Act is'o. XliV of 1800 , soclion 441 , 

DiStiKKTION- Of OmniT, Act No. I. of 1877. section 23 

■ ■ ‘‘fwActNo.Iof m7,RecUon42 

— . - a'm Civil iVocwlnro Code, section 684 

DrSTRAINT. S>w Act No. XLV of 1800, soction 180 

KNDOWJltKN'r, AVs Hindu kvr 

ESTOl'PRIu Sm Act. No. XII of 1881, section 03 

— Sco Civin’roecduro Codo, section 287 

Sfw I’arfeios *** 

* •** •«* 

Pro*ompih)tt 

KIJHOPKAH BRITtSI^ SlTiUBOT, 6>« Criminal Proeednro Codo, sec* 
lions 'sIt'lJl <*?/ 

EVIDKNCK Sm Act No. Ill of 18G7, seotion 1 

<SVfi Act No. I of 1872 ^ secllon lOJi ,,, 

. Adnussibility AV Aefe Ne. 1 nf 1872. mmlmi 02 
KXIOiUrnON iW DBOIJNK, AoI N >. X? of 1877, soolion 7 

7 and 8 

sdtedulo II, artleli 


Act No. IV of 1882s sections 88 and 

Hi) 

• «* **« ♦** «i*t ««i 

'y ' ^ of /« JudgmmiHhU* 

my-'*^Imiimp$r rmiiztffim ofmM inhin bg third 
hm ifo mmpd^ iUrd^ pttrfg to dingtrrgO'^MmiMitm^Omiemfi of 
Oourt.} Certain plaintiffs attached before judgment some tlebti 
duo to the defendants. The defendants sold the right to eoncol 
ihoHO dehlH to third .parties, who, in dotlance of the attaolimont, 
proceeded to c«)Ueel, aomo of thorn for their own benofti fho 
plaint ifTs having ohtjuned a decree in their Muit, applied to th« 
(him- 1 to coinpid tlo' third parties to pay into (hinrt the money 
n'hirh they huit i to properly coUeoted in' dethmeo of tho C0nrt*i 
order. iUdd that this wus not an application In oieontlon of 
Ihoir decree, hot an application to the Court to cxerciso its inher* 
ent power of punishing for contempt of Court, and that the 
limitation rules provided for applications to oxoonte deeraos did 
not apply to it, 

(lodu Ihim V. Sumj x\l al, I. L. 1C, 27 All 

Nm Civil Procedure Code, iiotlon IS 

- .teeiion 208,*» 

■ ■'■-itotlom 244,,i 

■ ‘ ■ iiefcloii SM 

- wnllon Md 

• ■ ■ itollon 144 ,*t 

' - ioctlon 178 ,*i 

’ section 18S ut 

■ ■' '■ — - - section 185 m 

' ^ section 105 

... .. „ 
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lIKCtlTIOM W UlCilEl# Citll 

*»♦ -ti* >»» lit* **« «!,. 


tii4 8IS 


•iilliifit , ill 


■ " """ " ■ ’■* •*- ■■ ■ III # . , . 

■■■■■"" ■ ■" ■ '' ■ 111?,.* 

. ^ ' “ '■ ' ' ', ' ■ 

UtMMim dftj j^Mmh It, ArMt 

«r 4«*« «/»*• Ju 84.U AugZlim Z 

l» 8 tt **esttti«a wiki te |tir«» 8 i«i«l. <»« sjhJi w,,^, ‘t^® 

It th. cMw k 8 ilrtKiri.# it « “ »Id 

»cBnl tnittilwri'a to tUo Court of tJi^ CoHroj,,^ iJZ„Z,Z 
On 138r«l iJooomlwr «a orifer wo* tB»4*> iS»»t «■ tka . 1 *^^!* i***!!”’ 
l.i«l not waa«.i»4'|H»»tt OBMoonni «f ,(,« {„ Zlhiun 

* tk-Mlori, iu Atonll of jirotrcnuon «n tin* }«*, „f 
lkol*lor tik© rrcoifil bo not *ont to tho Oouri ** r)o i/i,* 

ft'brtmry IKK* mi liml {won j.t.-forrril s« It.o lii«l. f mrl 

from tho oraor «.| irnli iJowaiWr imi ^iUmma 
oroeektO, *nd th- HigU Cmirt rnr..r«,t tliiit oirA,r«» ?ii. 
jmwty IMKl, but on njijKiikl to tJw iViry t,V«n©iJ Wi»^,r !»«« 
Inf risonttoii w»« r»iitor*<a on ISklt tk-tombo, i«j,* ,, ,, ,r* 

Judlflitkl Commlttro (nttlrmiHg tbo di*ri»i«» of Uio Hta'h cC«t*\ 
tlint »kk ik{»]plio*a«tt for o*«(S«itoa ui»i|«« on s;tf,t iw,- ' 

on© to rovkro nnaomry thmoBh n 

no Mt or iloJwtll of Uto a.',>.,.o.i„.iaor. ana ««mn ...nlioaii?. , r* 
ittltlikto ft now MHO, .nd won tliorotoro ..«i twrwA^ 

riioordor of SiUh Kokowbor JiHhit, w*, j,, „u{ of oto«tiii,.« 

ftnd lh»t of S«»ra iH-rmnbM w«# m no tltwl o.tr , if t « 

ftpjftoki front liio 01 d.-roUhiU I»«tH.itttH., ihHii ©,,4 u,o piwIJdint 
ttptotliftordorof tho I'my Counotl «f ijju, 
not intoroonod thorn wm nothin, in u, , ptJh^ 

dooroo.lwiaor from oominjc »,*tn w ii,« Conn ftnd «ftBlT.tu 
*y‘“f thoonh.*. obiniali ; « 

aiiilon of tho oftiM *0 tho CoHoeior'* Cunn_ " ‘r*«*. 

ti»«itf.ttd-(Un AhantJ 0 . Jownltir Ul, 1. 1. j{,, ay 
4f,» Mortfiito ,., 

iHoafinai# % Anr« MgmnUMtU f« ^ 

qf mrehattnintw lo.j |n oioamion of & A...»J! rT ■*"*, f^”"**l?*^* 

p.g«tlioinwr«it of tUfljudgB.ui*t.d«bWr ^ i*; 

, 'H -<• 

s T.p.ar,"K:‘H j; fc £S.Sf^ 

htiir* of tho jodgwont-dobtor iota h»|/of K£u”*‘^**?“*’**^* 2 ^ 
toon# Ji who broofUt « ««lt to r«oil 5 r Vmilm 

tho motion pnrohnior. MiU th»t 

«ny lort of la^mry, would 

the title to the property wUioh he wu iIurrhLt* *'’^*‘* .*.***" 

to,u,eMdm»i*lnMthfnrtrnV^ 5 J?^^ *“ n«ity ^titled 


Mdeo Premd «. tnkhr-mHin, I, h, R. 


» lUI. 
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i OEECLOStTEB OE MORTGAaB, Sm Act No. IV of 1S82, seolions 86 
and 87 ... 

Fraud. Application to sot aside sale on the ground ot~~8es Civil 

Procotltiro Code, section 244 

* *** #«« 

OIFT, S$0 Hindu Luw ,*» 

lium COURT, 'Powors of review of in criminal oasci, Sm lievkw 

HINDU h^,W-^Ad(mtwn^Adt>j3t%<mh^tmdom^ under authority from her 
/iuelmmi, of her brother^e tmmdeon.} Tho rale of Hindu law that a 
Hindu canixot adopt a child whoso mother ho could not lawfully 
have married does not apply 0 conmreo to the case of an adoption 
made by a widow under authority from her deceased husband/such 
an adoption being in law an adoption made by the widow as 
agent on behalf of her husband. Tho adoption therefore by a 
Hindu widow, in virtuio of a written authority to adopt given to 
her by nor deceased husband of her brother's grandson (or son) is 
not according to Hindu law an invalid adoption. Mmeammat 
Mattiie Kuar v. Ijachmm N.-W. k\ H. 0. Eept., 18?5, p.Tl7 

diseuBsed. Srirmmlu v. 1. L. K., S Mad 15, Magamt^ri 

Mam V, Jagaram Mam, I, L. K., 20 Mad., 288, and Mai Mani v 
Chmdlalf 1. L. 22 Bom., 078, followed. JBAagwan v« 

MmagtiHin Mingh, 1, U. R,, 17 AIL, 204 and 21 AIL, 412, and Vhawdrg 
IWmm N%A v. AW Oadeg ^ingh, 12 Moo*, 1* A*,. 850, referred 

M Singh m Singh 0 . Bijai Pal Blngh, H H. m AIL 

Mndmmmt’^MmtHmmn io prnpertg of mahaHt‘^<'bda»>^ 

mvem$im %n mmagement qf endmed gra^erig md$r dmd 0 / 
mmi^M.arigage bg munager^Mamg admmed ami qf prajiii of 
dmiivutml properig-^Migki of mocmeor to me m mor^mm^ A 
who was the mahant of an order of bairagii or religloua 
mendicants, by a deed of endowmentdedicated certain self-^acquired 
property to the service of «n idol, of which he made himaelf truitee 
and manager, and nominated and appointed the plaintiff, who 
was hifl chela, to succeed ban on his death in the trusteeglnp and 
management. In a suit on the mortgage the evidence sluma'd that 
the money advanced to the defendant was part of the proftts of 
the estate so dedicated. Meld by the Judicial Oommittee (revers- 
rng the decision of the Coux’t of tho Judicial Commissioner of 
Oudh) that the plaintiff on his succesiion was entitled as such 
trustee and manager to maintain the suit and recovor th© monev 
due by tho defendant on the mortgage. ^ 

Bishambar Das o. Drigbijai Singh, I* K K, W AIL 

«. .. Impartible raj-^Bapurate mqmUiii&m 

of mlder of impartible raj^Mreeumpiim.j One Itaja Patth Sahl 
was ^th# owner of a **raj*riaiat *' to which by family custom 
tho incidents of primogeniture and im|>artibility applied, the 
younger tons receiving portions of tho estate by way of babuai ** 
allowance. The bulk of the proiierly of the riasat wa* lituate 
in the district of Satan, hut there was also a not Ineonsidtr- 
able portion In tho district of Oorakhpur* After the battle of 
Buxar. in 17S4, the property In Saran was confiscated by tho 
British aovernmenfi but the Horakhpur proprty was then in 
territory belonging to the Nawab Waslr orOndh, which wai 
not ceded to the British Oovernment until 1801 . MMd that tho: 
application of tho customs of prlmogonitn'ro and impartlbllity 
to the Horakhpur property was unafected by tho confiscation 
of the property in Saran i and eembk that even If (which, however, 
was found not to have been the case) the (lorakhpur property h^ 
been altogether ack|iiired after confiscation of tho' property Ih 




mmHi f^urf pf llip 

Woiilil iflll Piifli «f |i^»r=.flif»^|iiiir'*il js" 

ll li (if nmgfn ills! ♦lijit 

i»lti* i«¥«ikltlp »ni| mui «|i 

ftiiw, lip|*| |p iilf^-p|fp|' W|t*^r«^» liiiwptrt* siwli 

h^H ll«’*»''ti |irfltP4 PfltW if fll^n |H|f|y *1 

ilifwnllsitmtisri! liiprpfif tfi firwi 

%rpi# Mrnmmi^tr^ I. I» ll» I IH% 

Maik Mff t, ^#4l. l;’ Mi 

Wi In* liiii n, ili wi’sfil wni li* 14 n 

WlftWIflinil % nm Itmiiiw in niprii « Iptmh litiinn n*t 
wiir|i«t iwMwfiPn nf III# |ir«t|^riy ntnl Ii«i i 

III# fnriM mf tiy »'»f n, rpiiiiirtniilf#* 

in Jlw rl^lilfiil Itnir* lliprn htiiig nllifrwif# #i#«r iiii4 r 
nf lilt fitlil#ii« «f lilt tiif tPifi* 

A #nm|w«iiilw h^imnm mm^m^ pf i lliinln fttwihf 
nllnwiititt |« flv»il il«|wip with 

mmm h inmlnilti will. If |iwi fnul irgii, 

tiin rnluftr plttl4r#n nf lit# |mi*iip» ||ii»r#ip. Ikh^n 
UjMmr mrnk, h fi. li, I .ill, ilfiL »ti«l v. 

L h* E*, 111 llnnnj^ tt!f#rrwl In. 

If III# mnwt pf nn wWt f|i« «|#tp|tii|pii nf ttlilrfi b j 


aBNBRAl. ITOBX. 


► ('f)!(Wii» JAinitaiioa AetJ, tphudnU IT 

arhel,, Ul_] A Httivir.ilcd Uiiidu dii-d loavinj^"^ him tmrvivint 
Ins moUi.-r, (,wo vvid<nvB and a daughter. After tho death of tlm 
iiuidun- and (.lu> wuunvfi, the daught.er sued U) recover certain pro- 
JH rty which hud IwIonKcd (.o her father, but had boon sold, by 
n< ans ol t.wo sa o-deodH, after his death by one of hia widowB, On 
the hnding thiU. one of tdie suhiN had beon effected partly for 
lepi neecMHily ,,.id p.iri ly no(., and (ho other not for legnl neoea- 

n vio'.in I>lain(,iff'M claim at, to the Am sale on 

l.iyiuint of Mieh amount of (ho consideration for tlie sale a* 

dHioieiilv n, *7, ««<l «H to t.he second sale unoon- 

ditx On iho iniding that tho, Hxut waa brought witlxin 
twolyi' yoara Irom the dato of (ho death of {.he widown, who both 
survived the phunti^H graudmother it waa Md that the 8wit\tmt 
not barred hy huutaixon* (hhnml v, BaldtH>, L h. H AH . 

, .Ui\ ntu! Jhimmim kmmar v. JHhM, I. L. It., m All, 435, followed. 

Uaixx Dei Kunwar i\ Abu Jxifar, I. L. R., 27 AH 

niNIHT hXW^Jomf ifituh ‘^IWstmat theree 

of ‘inUmK^i,^ in famitn proof*r/f/.'| When 

the 3tinU nneofd.ral prt)per{y of a Hindu fiunily ia iUiiachod in 
ox(HMxti<)n of a personal doertHMddaimnl r.gniiifd, the fafhor of the 
tauu y, the ini.ereHia of th*' houh ean only bo i'xomniod from 
attachment, and aale if the latter can almw that the debt in 
reapeet of which aurh deereo waa ohtaimul waa cither tainted 
with nmnornrily or wna rmcli a debt an .t wan uof the pionn duty 
of tiu' Himn to pay, Ham /hmd v. ihtnnt I. L. h . |2 All 

1 1* H. 12All,5hC 

Mmrnkm Nmdn r, immitS iCam^hf Hnnunm 1. It, 

i u Mmmi IMumm v. Modmn JWiia, 

1. H., 13 I A., I. referred to. 

Kamn HIngh n. Hhup Hingh, 1. L. II, 27 AH 

“ r 0 $iUuiiim of 

mf fywrrmi % /«> kiimr out of euHu,] !Md that to bar a suit 
brought by a Hindu for rcatitution of conjugal righta. the defend- 
ant muat act up munc offence of a matrimonial nature atich as 
wHild Httpport II diHwec for judicial separation. It in not a defence 
that the piuintitT in out. of caate* nor ought a deeree to be made 
conditioned on the plaintiff being rettor<‘d to caate. Ptdi^i v. Hkm) 
£fmfiVi, 1 1. It., H All,, 7H, and Bimh v. Hmimilia, 1. h. It., IB AH* 

1 ^ 12.0 referred to. 

Sahiidur o. Itajwanta, I. L. J{,, 27 AH ,,, 

1872. iie0tio,n $H0 
Veinhir and purohaier ... 

HINDU WIDOW, *>(! irTnduUw ... 

IMMOVADDK I'HOi'KR’lT, N,,,, Acl Nn. Itl of 1K77, sootiotts 8 and 17 

^IMDAHTIULK UA,r, Ncfl Hindu Daw « 

INdtiNRTiOH, Act No. I of IH77, weilon 42 

Uivil Rroewtinre Code, seetitm 584 . . i., . 

INHANITf* Aei Nih^lK of lh7% aeotloii 12 

INHOIWI'mCF, AVc lhaoemptlon ... ... ■ , 

INTNItRHT. AVc (hinairuetlon of iloeutneni ; 

INTRERItKf ATION OF OOiWMFNf, Pai-omptlon *,* . 

FjrM»aption i 

mim lilHDfJ WAMlhZ Aet m. U of 1872. leotion m 3 
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.lOINT lltNIHT l-'AMIW, S** llimJn kw 
JOlNI t.'me ,%f ihf) Ir/ tfi/t'f 

rf ’f ■ I 4 rv. 

Ilf I 'i ;nHrj}»V'r *1*^ |n>»|*vT4y li^iil | rrii^iHi'il 

»y fill’ III Ism- rikjni |un‘« i)||' lp*x i| t j|,|‘||l ?} 

Ill ri'«|w*f| «»f it M l|y» ilu 

tm if » iIih ih$^% a 1 i. il,!! ^ 

Jtiliit i»# ihtt ImnI |tr*»pfi¥. tun imn-i’H Ih 

wmriti^ IhiHf riiriii i« jpiii 

. |<M\ l„||.nT.4. 4tV I 

It,, Ill, iin 4 i\h.ifni\rf i. 

. ilAfi, Wi»t4ly imil, |t, 4H, ii»fi^fH^*| t«. 

Il^m lltarini llni t, Kfttiteiliif Uni, I L, U,, kU' \l| 

4Vrl«f#n« iimlim mfk pntif /.# ^if 

fli* I,/ I 

li|inii Uhi «i^ililt Ilf llii» |«•ll«fetit i»f bill iiliirfi %%m lli« ii^^iwniv nf 

fmir |it'riiiis <»f tlip imA pf 

tli^ t«nuiiu>*p till n Imftfj^lf 

1 si ^lUl IM « 

fHMul |ih -mI ilir#*iM|v, itfi»|« ,,f Hn* 

Uliniil « Itpliliiig iImip «»fi'ii|U 0 il hy ||<r ibfiniil iliU, 

IlfM tlijif t4»i» iti iliii I’lftiiiiiffii w#i» 

» ilnwi ibriniifmi 

w Uin himi Hi ntilibif ili«’ |4itiiflff^ ft, j„|„| 

wmn'f** inniibtl In tin iurmmi »if i 1 *«» |irot|i» nf n,,, |„|,|,|^ iiMif 
mttkw \\ wMy X»»Ii^p. IH!?-!, |i |;«7, »V|#|‘#| v 

istU, |, ui<l, ,ui.| iWanMr* t 

WvAty Su ,.' ^ r., ,. 4 V,u.| im. ninr, ^ 

,wl,l V, Xjif*#?! Mttn I, I.<, 17, 74 .\n,, t'ii'H I iiiH'Ut »»lir4 

XhiI* r, J .! X.iih >iii|.;lj. I, L 17, ;;/ Ali 

40IKI* *rUXAX'f*N*„ iS0t^ iXi’M's, rNi'j. sMii 4-» =;j»i*i'i| 

Jimixoiirnux, *vr ai*i xm. n i.t i^.hv, 7 , 4 . 74 ,. ^ j*,i ,.i,. 3 

Xt»r t'iiil rriim|tinn*»4«*, 1 ^ 1 * 1 ' H‘iit 5lM* 

<!rlyihpil r» 4i% uniintiw BH aiittl H|| 

*" ' wfiti^nii 4411 #1 
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Sfi 

ill 


" ' (Cbil aii IWvriitti^ ibiliiftL *V« At»! il ,u^At\ M*fc tt 

Of mi, iiotumi 7 « ntti Bi .. ^ ^ 

MMBAttDAU AN!) CO-SUAHKl!. A«. N."ut <.f ISJ?’ 

■“ - ‘ ifff Atlvi'f,,! 

IiAND-MOLlthlt AND 'iMAH'l' .itvhmimnluiKm pf.,rutr»i *» #A» 
aba4! fur ,i<iruiiNur„l imtxt Smt f.^ Ptf,-tmr„f ~. fW..« I 
pmo agnoullurul Umtl.,.,.,, wr.M.JiMK m n»,.' ,« J 

iaolomifi' in Du- nM* fi.r Ihiriy ^.arn. fi„hl wn miM hy ih^ 
*«iun<kr in ..jwl Dunn Dm) ti.,, |,lnl«iiff ),«4 „„ y„„„ „r 

OlUlIT tllB tl>’lpluifttlt« }mi! IH'iJuiml It Ijllf tiy »,!ynrp,i luia.ii.iiinii 

or xt tUotr tiwMoeiiloo win. i»-r«ii,.in'. lli. y ,nrt,l,| 4,., 

OUiiOlO bo OJtsOiilll wiliig lliilf |4i|i|||||?y gilli |||tib|pi-pi| Ip.^l ^ 

Hisilr Ummt o. Stilbb^ I. U Ii,* 37 411. 


mJI* ii 
ii 


•ft 

.»4 

«6 


ii 


Z^lPft immixl Aimn fuw any 

tt, tOflftll |t» 


owifcom mmM in tbo w^|ib-tii.iir* 
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Fag©. 

tnuiBfei' the Hite of a hotwo ocotipitHl hy hhn in the ahfuH, a ienaiifc 
luia not, in^iho ?i!>BoncH‘ a Hpocial .cugtoin of eontfaot giving 
him Huch a right, any right to tvunafor the aito of Iuh houau in 
tlu* ahadi, 

Ifliajan Lnl in M.iil»amnind Ahim Sanuni IChan, L h. It, 17 

All ... ,,, ,,, fjSti 

LA N D-llOI.iLKU A N’ I 'I'KX A N !'-*•’ tlarapoioo/ fvntjnf ( K^nff^h'f um\ff 

Wi^r/pt^jr h^'iinqnL^hmr'nf t^/’/rjanao/ f/ar/m; /Ar /fjoa n^f fkt* morf^ 
piTp(\\ llt'hi that, an oort(]ianoy tc*to«n(. wIhi han uimlo a tmufrtu':- 
titary mortgage <0 hin h(»h1ing and pul tho m<irlgag(to in pOHH- 
oHHion oauiup, during the auhaj sjoiu'e of Htu‘h tuorlgago reUutjiuah 
hiH holding to the projndioo oif Iho niorl gagoo'H Hghtu, Badri 
PraMd V. BkmUiaB, !. Ik II, IB All, m\ folhnvod. 

Uannu liai o. ItalLud-din, I L. ll, 27 All ... 82 

*" iiiphfn iu fe.vpfo/ t>f hnihihia 

ti\ ka akukj^ (hmPmtpfi f.tm 

Tho phiinl.i'fT, who was i.ho rtH'oiver of 
the oaiat.ii ol, a niuior, ^dt•ua.to tn f.he di.striot of llalandahahr, 
roaidod at iodoutta, the piaiporly in Bulandahahr heing managed 
through a karinda wloaa* nmhority waa at riel ly limited hy a 
power of attorney. f,,n IHttl i,wo ionfinta of ihe village Hankhni, 
in whieh the jiiinor ^wa,H ii. eo-Mlmror, hoUI Ihivir houifto in the ahadi 
by moHna oi a regiHl.ered ?<aii‘‘dtn,.Hl 1'ho vendee waa tmt into 
pogHonaion, and proeeeded lud-ween IS’d-t am! LSdB to a pend ft 
oonHtderahle num *>f tooney in huihling a ** paeea houao on the 
site of the houwe ml pnrelnmetl. It did not appear that- he made 
any imiUtrioM froni the k ulnda of the plain! ifTtoj io htu rights* 
or iwked for nny permiaHitm |,t» build the InutHo. On the other 
hand the karinda took no Htepa to interfere wdth the hnilding. 

Ihii waju,i-ii|«ftrK of the pentililmaio ioi-ihunent of the villagi 
eontftlned ihene provi«ionH !.-**Wiihont tnir et>nm)nt nohody 
oan «attk In any place p<»HHeHKed hy tm the mintndarit)/* 
and again t—** A ryot occtipying any haune cannot he turned out of 
It hy anybody HO long ftH* he Tuu^h in it, hut he in not empowered 
to alienate the fiiti'. IL' can remuve !in<l Hell tin* materialH of 
the building cunHtructed by hiuu^* hi January fJ()2 the pInintdfiP 
brought the pjuMinit anit anking that the principal defendant 
(the pttrtdtiHf’r) might he ord«'rrd to remove the mattudalH of t,ha 
houHO erected hy him within a lime to he fixed hv tlio Clouirt, 

,, failing which tliey might he tmel:i,red to he tdm property of lho 
plaintdfT. s i a 

mid by kxKMAn, J., timt, the cantduef. of f-hn phiintira Icar- 
inda under the^ circumHt'uiceM amountted b» an aeriuieHcenco in, tho 
uetH ol the prinei pal dot ciielunt and wiisi bindiiig on Inn principal 
the plftintiiT, ilmmitrn w ihmm. h. \L I K and I, A.,, ailftnd 
Bri mrdkffiji Mafmnu v. Phd^ la!, L L, IL, 20 All, 248, 
rofertnt to, 

/W Kmtx, Aavtm'i principal defemlnnii* 

vondorii, had no right to well aiiyihiiig more than the matorWn 
of their hotme s no it tie tothowitc psw^oi lu fclin pnrchftwwi, ftud 
under the oirmiimd.ancoi the linicfcton of a karinda who«© autho- 
rity wm limitml eouldmoi be taken to bind ttia phantlf . 
rnml V. iCmkia, Wwkly Nofefi, 1881, p, 114, AW Qirdh&riji 
MaAtmty Y. l/#o/c Ini, I L. 11. 20 All, 248, and v, i)y#on, 

L. !L, 1 kl and LA., 120* referred tfO, ‘ . ^ 

tta| Naraiii Miitar m Bndb S«n, I, L, R„ 27 All SSS 

JdigkiJi (if i$nant$ in ih0 

mm%'^Wajihukar» ^ Bmii U rmam fmUiUng If iinmt 





mmx. 




mikmi prfmhmim <\f fk$ 'hi llui fomiyartl ^of n 

t.MiiuU ill ' |>«iW 0 wl«E of a ' kniRH iiio in ilin vlihgn 

nhmll %mn **«oinn «nrl of % tlitiidoHl pliril mml In fio't: I ho 

tiniAni iiiui nhnn* Muliaininft«hn« of ilio vlllngp for hio |nu*ptmt^ 
of roiigioitfi nli«on‘iuioo«» Tho %iMi|l1>*nhfir« of th« vIlliiiKt' |mn’td«n! 
tinii ** no onliiwtor onn Intihl fi nowvlionno* ontnido Iho oowi^ 
pontnl of liin lUvnlllng lion^o wiilioni tlio |«nnnlfi«ton of ilio 
wnilmifti*, Ho m ni IBiori^ to do mi In lii« otnn|nnni(i, Mpfd 
ilmi Hio iomni In i|no8iton %mn m% ni lo oninfori^ilio 

ilintolioil iliod In till oouriynrd Into n ** |w<um inoM|iMi wliliont. 
tlw |Hitinl««lon of iho inni Itnkrs. 

Bnan Mnl n. (Hiayn«-*nd4ln, L h. li.i Mf All ,*» .** 

11A8K, 1.%^ A^t m. tv nf im2, “8ootlon 107 .. 

Oonittnoilon of doonmont 
ggff Spoolfta jwfimnanoo *.* 

of nioftgagod pto|K*rty, S 00 Mooigago ■ 

llAl fo rmnw pfpfifs hrmi 

in m t^ndimif^d iiuflol] In n suit to tooowr \\U ^liaro of tho 
pfotItK of ooriain «Cf land appertaining to an undivided tnalial 
the plaintiff Itad not l>twn in reeeipl of protUn in renpeet of the 
8lr land in Huit for more than twnlvn yeari | Init ho and liia 
prodoeoHaor in title hud been in reoelpt of their aharea of the 
renti and proilta nf the tmdividod mahal* other limn of t-hn 
lairtiontar air land in <|mmtion» eontlnnoualy, 

Hfiitt that thonmhnl being nmlivided, the defendnni*H pi^HHOs* 
aion of tbo air knd, the lirolllH of whieh were elaimed. had never 
really been poHaeHaion htmtilo to the phuntitf, and the Muit wm 
theri'foro not harred by Umitaiion. 

Kaj Ikhadur e. Uharat 8ingh. 1 1. i7 All »»» 

, . Bii 0 Aoi Nm \ni of IB7Ch iimtlon 10(i) 

iontion 2B »», 

. Sm Aot No. XY of 1877, motion 7 
. ^ . ■■«•• iootlooi 7 and 8 

■■■' ■' iootlon 18 1 iobodnlo 11, articles 


10 and mi 


—-—-.sehednle 11, artielo 144 

^ scshtulnle n, article 1711 

■ B$« Act No. lY of 188B, sootions 86 and 87 
sootions HB and Hi) 


— Bm Act No, YI of 1882, sootions 5^,147 and 160 
-■ Bm Act (Local) No. II of 1901, sootions 70 and 81 
B(f 0 Adverse possession * 

Sm Civil Procedure Code, aeoiion 206 ,,, 

, seotloiw B78 and 288 

section ^ 

— - B 00 Ixeentlon of dwreo 


. sm Hindu Law 

B 0 $ Trust ■ 

LIS PBN.01NS, B 00 Pre*©mptiott 
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MATNTRNANCE, See Criniinat rroc'dHW Ci'do. st-cMon 488 

— aSV« Criminal Procrditro Codo. 4BS iitui 4HP 

MmOEITY, fitw Act. Ho* X? of 1877, wotion 7 

• - iSiHi Act Ho. XV of 1877, fieoiionH 7 iiiul H 

M.01tTQ'AGK““- />/f>r ' Xrf7c loirfcr thitr^p 

oti ’jmisne nuiijyimi priar % 

d(U*r(W'“k<ii4{n*’^ iurniu)n*tnH'fhs^ dt'riatrd iViw/»W **«*%// %/ 
to r(HWiior from dooroo-4tddr}\ o#ic/fo/i pftroihhHn\ ffio ttmtmHf duti an 
the prior inoumhuaiovoS} (\'.riatn vi!lop;oH w<o*c pni n\% fo hoIo in 
execution of n. dccret?> uiuUm* Kcctlon HS of the TmuHror of Pvi>|M‘rty 
Act, 1882, and it was noti(ic<l in the proclunatiou of finh' isNsuoIi 
under Hcction 287 of the Code of Oi%nl Proecdoro Ihnt there were 
two prior luortgagoa on the properly ia he j.uld of t ])0 25111 of 
May and the 2nd of Deceniher 1877 respect ively. Tlu' hidtjer iif 
the decree under ivx^\ition oM;une<i leave from the i'ourf to hid t%i 
the s;flo, and pnrcha.sed eight villages at a vary huv tl^ure. 
Moaawluk%ae tho n'sult of nttits on the two mortgap^s of |H77. 
those mortgages Wi‘re de^dared to he invalid. Suhseqnently the 
person entitled to the propri^Onvy eights in the morigeged" pw 
perly sued to reeov«n’ from tlio atiet ion purchnnerand her rt'presr-nf <* 
atives in interest th<‘ amounts duo on the two inofiparf»*n «»f 
1877 . 

Mold hy 8aUNM2Y, <1 d„ and Hpaip, J, (tHmonfimfr llriiMttT, 
J.) that, what- the deereo htdder. anetts'U putehasi'r* purchased was 
only the e(priiy of redemptinn in the morfcgtged pro|tf^)r{y and n»d 
the whole ot the proprietary right h therein. M*he prim* morfgign H 
of 1877 having hemi Found to ht> invalid, tho rightful onuer *d* the 
property was in eepsity entithnl to recover from sueh ptireluf.or td 
the equity of redemption Hindi amount of the prineipa! and 
secured by those mortgages us wan proportionate to the value of 
the property the equity of redemption in which had been pur* 
chased. Simhhu Mafi Pondnp v, (Itdoh AVny/g I,. \L, M f, A* 77, 
I*eltaohi Chotiiar v Sanjpi/i /Vmr PandUi C/iinmiikfrmMitft, L* If., 
14 I. A.j 84, and Abdul Azi» Khuu v, J pptniammi MuMort k. II,, III 
I. A., 1, referred to. 

Mor liXTEKiTa’, d., ronlrti -Wludhcir or not in a l*tro|iiudy 
framed suit tendering the amount tlm^ on the auetj»*n imreie«ron'*^ 
mortgage and the amount paid hy tlu. {metion purehnuer for the 
property bought by h(‘r. the phiinii if eould recover poi*scHiiiou t.f ih»< 
^ property morl gaged, in the present unit, wlueh framed hh .a 
suit, for the re,covcry of unpaid purchase money, no decree fm* the 
payment of thc^ amounts duc' on the prior mtirl gages c«udd he 
passed. A notification by a Chmrt executing a decree fnr sale 
of immovable property that the propmdy about to U wold 
mcumhtu’cd does not guarantee that the iiticumhrunceH notifhni are 
valid incumbrances of that they are the only incuiubrnnces on the 
property j nor in this ense was there anyfliing in the CMndncf. of 

the auction purchaser vvliioh stopiied tier from denying thi* vnlitllty 
of the pior morignps. The and, ion ptirchii«er was i‘niiilet| to 
retain tno benefit of bargain which she had sncufeil, 

Inayat Hingh^^tu llcpm, L I 4 , l|,. 27 Ail, 

, (mdK^mbuoqtml imnmibrotmm^^- IHMm uf imi»m 

mori^ 1 u$o.] <1n the 3nd of iwm IWI 
r properly by way of iimplo mortgage to 

for ^f n?r* IWs'kuj, Hingl,. o«,roi fl... 

sons of Bikram, made a uaufnictuary niorigago of the nronertv 

obtamed a decree on liis mortgage, to wliioli, howerer, tfco awond 
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r-*- 

h^hn of Xnniin 8iiu»h id.-l . \**^^''* imivhnwrff, 

r...v.,. ;:r!i;.' *r, .nmfK..K.v„ ,« 

ft ih'Cri'n in«ni (j„. ;•[,,( f \,,,,,,„j iwi'i'i 

wwiti nol i„„.p,..Mi wilh.>oi nimt urttiM,’ "' 

tlip i.ri.ip tnoriH-Kgp ..f isfla, ^ *I>" oiHounf tin,. 

Kirat JU-bi .Si>i(?!i, 1, 1,. ){.. 27 ^11, 

ttTlwnSm n!"rlKnK.X-l"‘i'r\wi 

"inn of (Ik, t>iorio»mo\ i,r„i,..rlv I.v (t, . 

ntlnfluMj HiuJ wiilidrawii fvmn f'oni't I. )t»vtt("n ..f'ti * ’*’*'” 'laving- 

Piirmnniuid v, \h%», f. li, It, U7 AIL 

JSHntt nfovitltnl tlHil !h»» 1 nf thlfi 

im i\w |m»|«MiV'|«mwdrbtir 7 r^ WJumif. HlH*uhnn» 
uw tiia^' mwl ' / «!« hiLsm h‘h« mltlmt 

WOI'U tilt- tamiH Ilf thi' (.w</in.tM,m«!!i! '•", ’H'r 

«... ,, ,, i,“ “y*''”*' ’’vj" 

™ .i.;“;;4s; :; '.':.r;:ry;r, r'™'-' 

«u<iou»«ful and Ihn vJllRiri, m*Jd .i... it- t ? ®. "'L'" '‘•timiitoly 
Tho mortgagee, lu.wovotSi Lh f.n."‘ “ 
from the .,„,,■( fftoor hut rSm-d .V oI,|.,u« ,,ny 

mortgamHi proTKvWv # 01 * of tl»« roiii. of yni 

r;™“ "'' 

optUlatl to olaim ^ nmim ilm oirouip. 

turn <m ftwoiint of th - -i-niX nX. ’ L At X !f‘' wl,-„i,,. 

Bak&ik .S'%A, I, h. It 2<i I A , L . „ V. (MnMnr 

wformlto. " ' <••• *• *t., 24Afl.,i52I, 

Kliudii llftfclifth e. AUm.hb.hUm, I, l,. H;^ 27 All. 
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,MORTG(-AGB, See Act Ko, TV of 1883, soof.ioiis 80 and 87... 

— ■— Hocf.ion JH) ,,, 

— fKuUioji OP 41 

. Civil Frow'dtirt^ Ctnlo, 244 

^^<9 CoWHiniciion (>r doouiiKnki ,,, 

■ Bodemi.tion of . A,,(. No. IV of 1883. aaotiona m, 

j, * *'* *'»*' 

~ ™ . TJsufrncinary*^^^ aSVvi A«i. No, IV' of IHH2, nt^Um n 

MUHAMMADAN •• //Wy 

heUlcniont mmi^ for lumojU of of 'L/tfer3-~kmtitt 

of M, for rMmuo „ml 

W oro ,!.„ a„bH Unlial objool. of o, a.v.l „a„ ...ainlaiu '.ho'S 

^ tlieja-uuly of Iho (n«‘i»u{.;nU and h> mnlio 

f i itj members and their deiavudaiiius in |H'rpeiuit y, und ifunvated 
moie charge of iiiconsidernble snaount, on the prodlH of iho 



JBCcId bv ihe religious or charitihle nKon j 

m^x Cour n n (ailirming (he derimon „f tl; 

MuhiimnakVntt/^^^ ^HoiHtituio a w.ojf valid by 

Muhammad Munawar AH c« Iht^in Hihi^ I, H» %f 4 || ^ 
MITHAMMADA.N’ LAW^ Fro-emiithoi 
MTOICIPAb liOAUH, Aet No. XV of IHH:!, mvitm 4!1 

OBSTIITJCTION to oxocution, ««« Civil Fn.oalnro Co*,. HoiMion 8:(l '.’, 
— to solo, N«« Act No. XLV of ibOo, aouUon IH-t 

OCOUPANCT I'GNAN-r. AW I-and-hoMor and tenant 

whom I, ho anit ha 1 , . ‘ ' ‘ "Koio-l 

not empower tho pol". ‘ *'*' .|om 

which lio CouH f’ V . ■ “ him a <bvro.> 

Parzand Ali Khau «. liiamiUiih liogam. 1 . |,. a? All. «, 

1-X of '38721 soeiioii 2»I0 

6m Act No. r? of J882. wectimiiH 60, 80, % 

WtfAciNo. IV of IHH2, ffoeiion Hf# ^ 

■■■ .*. i 

SS,."”" ::: ::: - ; 

o<inUy of rmbl hi.:; ' p/'r'“ ,"p , louv ownra of j„,/, ,.f tL 
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ibiii IpUiiMt ft tiglit of pro-om|>ii«n in of f.ht* wludi 

fonnm! tho ImsjH of ilw pljiiniilfii' iitlofttnl wftf^ mulf fuu! willing 
in nxerni^n i^iirh right. 

iifiiii fhfti ihi^ plnaronhl not hn fNfmifIfnI ii» ftn fHnnv<T «o ih<» 
|ilftlntiit«* nnit for mkmtptkm. djmUm Ihtkhnh Hintih \\ Arh AH 
hlMth h In |n iitnl ilnift CVniin/ v. 

I L. Ik, Alli |n Cl!, rnfnwft! kn 

hlftmi ICImn n. Ihih! IUkh«h, I, h. if. 2? All ,,, , 7H 

PliKADlNaa, A'w Act NtK 11 of m7% mHtm *M „* 26B 

AVn of aefeinn ,*« »»» **i 174 

^ « *S># Civil IhHinetlnrn watinn IB *m B7 

V 06 Sl^^ 6 li)H ^ Hii^,\ A \mmm 

whcwn titktn immnvfthln prnpiwif in‘?«i«^npon liuwo pnnw'jn.jnw in 
tuimpinont; (n tlnal with snnh prnpnriy m if hn ww I In* hwiot, a-tnl 
hif^ nrlH will W gmn! it« ngftinHt all |wr«nn« nilnn* tlrin Ihn fi‘un 
owner* If Mue.h a pOHm'^mn' exianifeH a regi^ienni ilinni of gift of 
tlio property he i.s euhjeet in the niln Ihftt no one vnn deri'gate 
from hi« own grani'. ih-wiml Prfii^iid v* LtfL I In hi, 24 

All, IhT, followed, Pkul Chtmd V. L In U,, 2h All, BhH, 

referred to, 

Ifthlwftn 8tngh #, Ihim llharope, t, li. It,, S7 All 1,61) 

lltACTlCHi 8m Act Ho. 1 of 1669, fieetinn *i 664 

■ * Ch'hninnI Ihwednre thnle, Hoetjon 4H!) ... ... S69 

- ■ ■■ rnwiinn. 169 .,, ,,, 466 

' ' (Irivy i^ioineil), .*sVe Aei No, IN of JS7«, neet lott 12 **« 1 

19Ul'l'll\1 1 'TIC >K ■•'■•”' i\oo'«rre;k Nuiiji fuf ^-re^ewp/ioft 7fM|0//k !tii v«t» 
^/o'lrer,*? AoeAn/ (ytiifi «/et*fee, } Whore, pending 

ft Hoii hronghi !»y one eo-nhorer for pv»'*em pt ison luoo hov <'i}*-tihftrer 
Imviitg etjoftl right H witl tliO' ilrnl. filed ft Himihir miii for |ire*Oinp* 
tion of the nume uale, it wiiii indd that loe jteeontl }»htintllT Wft» 
entitled to H deoreo for pre*em pi Ion in nwpeef of ioie-hiilf of IliO 
property fsohl, Jt$i Mn-m v. J/nAo/nr /kig I* I, II 7 All| 729, 
foUowetl JAift Mhim v, Afeiiagf Khtm^ Weekly Nolen, IHHCl I* 
dinUngulHhetl 

HftVig Earn m ICftll Shankar, I, I, II, 27 All, »,» 466 

■ ' Ctimfruetim tif dtimimmf,] Where ft 

wajib-xilftrr, gave a right of preonnption on ti’riiwfer of a «hftre, 
flrnt, to a co-aharer who whh tt* etdlateral relative, then to a e.ti- 
sharer in the patti, and then tt>ft eo-aharor in the nmlml, ** for the 
price offered by a etrangar,** it wan Md that no right of pre* 
emption ftcerucd to n eo-Hharcr of a Huperior elaioi when the eale 
wan to a co-Hharer <»f an inferior elain ^ hot the right only came 
into exlMience when the Hale to a ntranger. NYieo iHitifd* 
4SVw//Av. Lmdmidkftft h ih 11,26 All, 427. referred to, BuMdm 
Binifk V. dhdmtktr Binffh, Weekly Hotei, IIHl4 p., 194, cil«ilngiiiith«Hl 

Khatiitt Eihi o. SayUk Eihi, I, h. E., 27 All 417 

— M^kainmndm ft* 

tim prmnm$ iaMhkmmmMifmf. ?ieeo#Mry, ] When in aMiorting a 
cdftiui for ])re-einption nnder the Aluhaiomadan law the tonknig 
of the iH retpiiml it ianlwolotely neeeiwry tle»t 

at the time of making ihiH demand refertfiiee iiloosld lie lonih* tf* 
the fact of the tulahkfmmasiimi having hetm previously liwulo, and 
this necoMity It not rowovftd by the fftot that the mimmru tf> 
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m both demands are the sum©. A/dd Mumin v* JSeitAtr I. li. 

R., 20 All, 409, and nu/Jid AH Chopmlar v. C/iUndi C^mn MMra, 

I. L. R., 17 Calc.. 543, followt'd. Chotu v. Jltwm IlakMt Wmkly 
Notes, 803, p. 101, rofcrrea to. JStddhadi v. Alnhdipm, 

Notes, 1002, p. 147, htnl d^'umio Pi^rahtd Tf^tkur v, 

T, L. B.* 10 Oule., HKkS, (hbHcxO.pd from. 

Mubersk Husain e. Kanis; l‘ano, I. L. K„ 27 All **» liCl 

PRE-EMiTlON — Rafitmd to pntrknf 

Ood^j section it tiitid So***--" 

0f0rder0 ofCiml Com ft extircuintjf Juruddnirm m lu 

order to debar a party entitled to pre-empt a ante from etterol^** 
ing his right an opportunity to pureh me must ho gieeu when a 
definite agreement to purchase at a tixed price h la been entered 
into with a stranger. It is not enough to offer properly to a 
person entitled t<r pre-empt before an agreement to purchait 
has be?n entered into, 

•Where in pursuance of orders passed by the Civil Court in the 
exercise of insolvency jurisdiction certain revenue-paying property 
of the insolvent was sold by the CoUecior, hut hy ]>rivate coniract 
and not at public auction, it was held that such a sale did not ouft 
the pre-emptive rights of such persons as were otherwise entfiltd 
to claim pre-emption. Baij 2!Pafk v» t. H. IS All.# 

224, referred to. 

Kanhai ,Lal e* Kalka Prasad, !* Ii. II., 27 411. #». iTfl 

■ t)/ pro riaitumi h/ prr^rmptor^^Arrmd 

purchaser impleaded prs’cmpturk mii and dptermimd as io 
Aia ripfhis-^Iiu pendim^^EsUppeL]] After the tiling of a *uli for 
pre-emption but before service of sununon^ci the heiri* of the 
vendee re-sold the property <dal nu*d. The plaintiff Itnpitadtil 
the new vendee in his suit axid amended hli pliiint# mirinf fresh 
issues as against the defendant so mhled, and the added also iltd 
a written statement. The issues raised between the pValnfcl^ and 
the added defendant were heard and ultimately decided in fatour 
of the plaintiff. MddAhat the plaint iff cotihl not, after hlniiolf 
causing the second vendee to bo added as a party aiul iasuoi to be 
decided as to his rights, still plead in bar of the claim put forward 
by that defendant, the d<u^tri«e of Hh pmdms. h^armn Aitwh v* 

ParUi Sinphy 1. 1.. B., 23 AH, 247, distinguished 

^ Manpal e. Sahib Bam, L li, ,B., 27 AH M 

— o/ dovuimnto-^ Mori* 
gage hy conditumal of mditm, j 'I he pre-emptive clause 

of wajih-ul-arz ran as follows r-l-'Mf any eeusharer wmild sell his 
share, ho must tlrst offer it< to tlic Hrndnr in ha^np' sharit^ haijiiMut, 

If they refuse, then^ to the other eo-sharcrs of liM patti. ' If 
none of his patti will tali' it, tlom i(t the own«*rs of iiij,olhef 
If all the owners of the Haimt will not |nnTha«t\ then the 
owners of Chak Bazyaft shall luiio a I'* p*'* omioismtj and 
n if they refuse, the owmu' tiiuy s«d! to wbmusoever ho Ikes, flu 
too in the sale oi (3iak Ilu7.v'»n p ?-*' ck he giv^n In 

thQ Malmtwks, In order *n de.dile the prii'*’. if *hn dmR ofer 
Bs 200 per biwwa to th»' p,irebfo»“r in eawe i»f rale or lis. I&l In 
case of mortgage, tlM^pr<i]un‘fy rsniio^ be trani-Vrred to an nti|«ider 
{ivo md ba(la;sl ghmir fnunhiqil na k,ir^iii*J‘egfi**) 

J9fsW that in the caHO of a mortgage by wmilRional mh two « 
causes of action arose, llrHt, when the mortgage wap made, and 
again when the conditional sale became abiolute. Mu Brmad 
, V I. h. B„ 3 AH, 610, referred to, WeM alto %U% the 

; stJipuiation as to the price to be paid by the pre*empier wee ef 

& 



■ 

j 

•I 






tut iifiiix.. 


iliii mitifi rtf ftumlttt kti^l sml 

ilW0 mm Hs'i^ 

iWn, I. I> It « H ,^!l , 

Ikliwliif Hiitirli r. Hmn Hifi|.:}». t, t^. II , 77 -Ml 

niK KMl'TlOK •* »ffl ^ rUift! 

f«f |ifi^*»'mii(|ifi»nt pill fin^nul ' » i1<r l«*s® » V'sj'li ul n?, 

rl«4ii«* »Tf wlift*li f»»i Pi( — 'M*|t Ivn 

Iwii ti«^ mH f*w |ir»»-if^ro|Ttf ihr 

Tlti^ pn^vimi# w»|tlt.^i! .^r# •■if «Ih^ 4^i0 t. iinf 

SS |imw i^iirllitr, rpulftiiwl ilib n© ih^ i4 |^ti»* 

I-****' If n 4^«*p|mr*’‘r l» sli'^innm lrftiiftf#ff inn IU» 

l^ift iliill II* flr^l* lii** Iir»iir atnl i^Ptl r*i* 

ilifeWM In till* iflllrt^*\ ^llif m tl^i^lr mny nun'lg,*gi^ «f 

*ill It In wiy«^t*0 li«* nil*#,’* «n n r^nnir '< 1 ^ 1101 * s^f ili^o^iwn 

tineniiii'iili tliit tl»n| n rw»ril r^f « mC |,y,^, 

niiptlttmt fti jirnftlllng In ilit^ tlllii|j'4^| ilnitl n iitf‘'ir nriHl 

iwt nlifj hi ft I flip twn wniv ilifilnft nf 

n»|i|nr«* tln^ nw rftkflw liftvinn iW |it|pr rbiiw, It.ihi 

V IFifnfiif MnMin, W«n^|l|> |t i»* 

limn Pitt *\ Pttihftr 1 p, II,. ♦Ji 111 

ir^ ii.sj-i I'^f fi 

f iSAtfift #1 iir# 

Wlii^rn mi |KHiiii«m ♦»? ft Yllk||i» ini**' lir«t «'r»|¥4riiip n$!*li4t1« I |||i 

|ifriwiiltnis nf % fnrinrr wlilf*li fftiptiulp*! « »»l 

pfiui^ili |i| iiljfl $||i in " ni?* ihftf r*f » 

lift tlin wntn !l*f» iti# ^.f xmili 

nf ttm IlltW It Wii* hrhi ihli! tl»’ r'ffs’i't •'? Ifils w»* t <■* 

fcft iltn In (!*'*r|i tlsi^ n*'*w rlglil# nf |!>r*» ki»ii* |»|**'ii 

Iftjffsf #|f, A *' vllltijii’' ** f«|4 :% I i*r Jfih I I* III# wiiiiif’ ituiif* 

fi« fi **inft!ii*|** tpH lu* t‘<<j|f**.mii|»»t| fl»rt#m»'ilt» i ii»-i if'*## 

tim i{|i »if n nlki*# |ih»» niiiliiiil# nf nm'»<»tii| 

imtvn^ nil fl»»* rilflilii «i» I# |ifft«#m|ifinii **f it*# fM.ili v#f* 

in ttm ¥llt»tir*n thd^ti I 4 I. I, P, It,: Ali.r;;i 

FiMiiiil, W#«4lyX*Mimi |i. um^ ? 

jyfftft *%m4* I, P. Il,* 17 Alt, I Ittfl^l %' 

Singkp I* I#, E*^ » All,, I, rflfnrrmi in. 

Attiirl Irfftl f. Him Bliii|iiii 1#!^ I. f,. II., |7 All 

nf lllWi, »rri|t»u« i|7, 4mi 
Am Nft, ¥11 ftf iHpl, 1 : ,,, 

Am Nil %V fif lh77, sumiMii |fl, »fiinl»il.i |L 

urildni 10 ftiftd l»l o* ... .. . 
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PRIVY COUNCIL. Pfaotice of—. Nfc Act No. 1 of 1869, «eo- 

• iion 3 

FROrKiDnUFi, S(w A«t. Nr>. Vll i^f nm^Vimi 7(3) 

,SV<» A«i (LocnU Kn. n of n>OI, Boatloti 302 
iSVf? (fivil RrotMMltu’O (\mR\ HocUioti 331 
* ■ “ Pariii'H *»* ,»# »»» 

rR(H0^iRTT n'i^artlinur which an ofTonoc hnn hw»n cotniiU itO<!» Ch*i ani- 
mal rnuH‘<lurt» HOCtttuiH f»l7* 320 »*. .#* 

RITBLH^ P(>ht(’V, AVc Vciulor an3 jmrchaatif It). »»*. »i* 

PniUJC SRUVANT* Lawful authority of—, Sf« Aiit, No. IL? of 
1800, w'ciiou 434 

- - Por«<mation of*—, 8m Act No, of JB'6C\ 

HOoiitm 170 "I ... 

*' U,oai«(atu'o tt> lawful authority Act No* 

XhV of .1800, Hoc.tion 180 ... ..i " 

QABTTLIAT, 8m Act No. IV of 1882, noction 107 

KNDKMPTION OF MOUTaAnK, *s>c Act No. IV of 1882, rnnilm^m, 

m,m 

8m Act Mo. IT of 1882^ »ooiion PIfl#) 

8 (w 1Vlortg»|^o ... •«« 

EBaiHTHATION, 8m Act No, III of 1877, wiotlow 17 

UFlilNC^UIHHMKNT OF HOLOlNO, 8 m LHml4H>Mor awl toiiaiit m 
HFMANI), 8 t^n ('ivtlJlVotfoduro Oodu, Hoution 362 *»i *.* 

iillNT, Act (Local) No. lU of mMmn ill aid 86 

MNT AND PROFITS Liability to account for—, 80 $ Coiiirnotloti 
of docimumt ... ... *.* *•» **• 

EFS JUDICATA, 8m Civil Procedure Cod<h Hcction IS ... 
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EKVIEW — Pmmn 0 / nnmm o/,//(f//* Cmtri in Crimim$l 

of ordar of littih (hnri”^d)mi0r md mohd*^ Crimimfl I^umdnm 
Coddt $ 0 (*lwm 107 {iud 1 10 AVcci^ri/^ for ktwpmtf |aw« — 
8(wurifti for huhanot^rA An a|H»luiatlon froia Jalf—wordcd 
«« an appeal -"apiin at an order tiaMMcd under icotitme 110 and IIH 
of the (hide of (’riuiiHul Procodtire wan tutninarlly ro|eot#d by 
inoanH of the followini^ order No appeal lien' 'in thii ea.i©, 
and no HutBeient p:rou ud appearH ftir interference in rtylilon. 
The nppliention ia diHiuinHed.’* Thin order wia iignod by thi 
^ Judge who pawned ii, hut Wiis not Heated with tlin »eal of thi 
(hmrt, 

iitild iluii the Jtuige who had prtwwed the order i|nol#d iihove 
wan not under the eu*muimtaneeM |ireeludeii frtrni nntertainliig an 
application for reviHifnj presented by countel In relation to the 
iame matter. v. Atilii 2Hwm*h 1. L. IL, 21 All» 

177, followed. 

, Mddn>hn that where it appears from the widoneo that there 
in an apprehenHiiin of any one nting violence towarda a parti* 
cular pwaon or ijarticular pe.r«onM he otifht to he bonnd over to 
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liOt for ronownt ooiitnlninl In n lonw, tin iimloritil okiiwt of whn?li 
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M«ld nn n tumsif notion of ttm InAse ihs*! ilwn w«« not of I ho 
fMwnai of thn aontrAOt, iinti th^t*iti*i |>|4|iif If ti«4 imt forfolloil 
hli rl^hfc to Imvn tlin ln4« rniinwnil li| rwitm nf h*i¥lfi|| iill»win| 
ioino nnmths in nH|mn sftor thn onfiiritlon *if f.|i«H»ri||liiftl 
boforo liogsTi imihtn to th« ttofninltiiiN *»f him hinniiinit |.« tnl# 
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oortain bruat, vr>n'cv y • « k y f,,,,! ..f nnaappropna- 

fonndcraof ''''' ^"t “a" Aal.l that, the litt.itatton apid - 

lion «'* .r ,l at .'...Horilnal hy av. udc VZ-i 0M»'tjck « 

ciiMo to »m'h unit was t,uit i imViiiii liiuiitatiou Act, 1»77, aua 
T tho second 1 oosHOHsion of the dcfemlant 

""" ' 

.. ‘-a :; 

■ t”"nramT of 1B70, sootlon 28 

VAl-tlATlON ‘ V„ Tfocoduro Oodo, scotion 288 

, ,*11 aU'I!. — SnU hy varion <mt of potmaion hut 

ndUhd to "fj ■ of fund* for »«*« o 

Dmd of mtU <f aharoin >ZlZrZf udopHon.i lu ovdov to vro- 
rmovrr il-l'uhH<- t uinva Mehnon taltin a dm'd 

vido funds to n'»I)»nd.'nt, of a luoioly of t.lto talmi wa« 
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mmht. 


ntbiitinn HP fit*' \Un%^%inn KaI i»f < 

of ilm fiijuily Ht |flH| %\^fp tfftta 

t.n Uh» i«hif| m flu* n^n ,»f tint rp||tt 0 rAl 

Inilf whi'H lit** nnf m |?^7li 

nf i\w ortgHPil f-.il»u|,Ur, 
yttnt nl»Uhiini |m^w*^s5*^lt. | In* wm ii 

A<it. I of IHdll attil fiti II llij* 

oy I ho tot Ion of iiftiMl |*r$HiM|,o‘tithirr , Tin* r**?- 
tiff m'lih hm ¥*nn|or hmoghl n foi! 
moifor of iIh* |jai|,|. tho %'oii. 

iifitiutrtiiiiiw Hiitl wilhilrrw front i|r«» »fiif 
thfi ro»|tinHlrii[| uton,* Tito snlUliy of fh 
iHi|iwif»htol lijr fill* fill |||,t tf full nil 

|iorttHli fttitl foitlriiry lo itttlilio If looiw 

ittit wm lltort^foro tioi iti'iln!niti?il4*C lif 

miUfi* ilio iloi*bl«w of ihn r»ntrl t'V 

ffikitmitorn of Oinlh) tlr%i tho IrottMoitott 
hy Iho^voinlor t»f o nwwty of UH {nf^ro*! in 

Kottti HUo^ln llin , tin niisvh, i* n %h 

to Tho v»nu!or unthi iir<f h-no oHi^orni, 

withoiif iHntmftttfo. */i^ noilii 

imroniitnmhlo ht tin, unmn ,,f th^ hnrgiin, $w ^ 
lion, «m| tialhhsj? toinh-,M>^ lo |*i|l4 ,< |.M|iny 

iMt i\Ui\ uifh r*%Mu| lo flio tin 

it iMok |.loM »II»I llnif It 

oownonio. ,n,lv mul n^tnUt: 

mm^^h tm nf nrlumr^. 

tHiO|tttf>n pvojnnnho'rtliHl j n Innly of nifootf ?iii4 *, 

i# J; l niiouror tiiol yMmk,Sr|f|riiiniii Hi 

<r If I H. loitl iHHM stnoiorfoil hv tho i*, 
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inn{(V- HAKllSH .HiKtUI (I’r viNTiFy) r. MtHUMMAU At.f «Krt 
(IJKrisiiANr). 

[Ou ftinKful fi'om U»« Court of Ho* .loiUrial ComwUiitwi’r of »«4h, 

rnmmMmm qf mmd^Afi Mth i Imlim IS- 

nVniV lu mt mid« murfg nn «/ wf #1 1^# 

of ikrkim fm mM 0 md m4*U % ikp 

lii iulii U» Mwt mlih «n ilit^ K\ml w<ii »f 

unsound mlud nfe Ujo timo of ilioir fnootiliou* ilit liklnilf * wUii#s### ir«w 
e?id®noo mUnh tliowtd Ininiiit^ of floltil hm ilb^lr wn# %m 

boliived by Mm of Its# Courts Mow, MM llml il w#i »il iilbtwibli for 
tb© Court of drit iustaiwii to iubifcltuti for tbi mm of iniinllf tilf by 
the pktutiff n mm of wmhnmn of wlml ftiul ivliw 

tlio typo of insniaity oouttOiiHl in tho ovldrnoo wm soiuoililof t|ull« ■ 

find on that ^^round to givo tho jdninliff partlai roUof 

Tlun*o hoing ooiiintrront ih’obions tiuit Ihoro wus m iitssully of lilt Iff# 
sot up by iho plaitHlff, luul It not binng wbiwti Ibit liioro mm wy ffitl of 
oottsidoration for tho luiirtgago^, tht tioobion of llit Coitrl «t lb» Judltiiil 
Coimwiisionor of Omih dbinbslng tito wm* uplwM* 

• Two (30iw(>Utl»k«i frum jiutgwetitu anti dwtiwi (8l«t 

July 189!)) of this Court of tlio Jutlioiiil Comwiiiiftiooer of Oiath, 
by which 'jiuiifiHtintrt ami dwireart (27th Octohor 1808) of th« 
Subonlinato Jttdgj) of Sita|nir worn varied, anti the ftj»|w!!»wt'* 
auitH dirtiuiHHvd with «ohK 

Tho Hiiik were jujitituttH! for the oanecHation of two dooth 
of mortgago oxoouUnl im filth Jiiiiiinry 1802 by Fateh Biitgh, 
tho fathor of th« ai»i>ullittit, in favour of Mir»n Mtihaiomad Alt 
Beg, tho rotjutiM^uit, Tltti ofiuuollatioti waa Musght <i« tho 
ground that Fntifth Hjjigh,at tho tiiuo of ojeouttiug tho oiurtgugCM, 
■wa« iiiHaiio, or at any raU), ttf weak intollout, mi»i! that ttudite 
advantage had boon tukon of him. 

toa Daw, Lora ItoaeaTAO*, *a4 8itt A»*iiw» Wiwnmi. 
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Z ■ . THl INWAIt f»AW IlirollTH, { VO!.* 1CX?IL 

■ Bcith tha Courts balmv ffiiifif} lliiii lia nai 
Tim of iJia nro rntfllintnifiy In fin* Jiitijjoioiil 
of tlicitliuliriitl Sihmui*: nnd lli,r,\M.:ii- 

IIAhSEW iil^iwilod fur ii^ itiiifnn'iiil m 

' folio WB5~ 

.' /^^Fii'teli Siiigk wiw i!io nwtirr nf ihrvi^ inuiioil 

Karkbiilii, Liiiil.iiiog{iiir, iiinl M'limilL On :\i%h July IKSin ho 
m:orfcg%od the tllreo ?illage!4 lo Mtvm Miilifiiiititinl AH lh% iU' 
Es, lijCXKh .The mortgagee !4iilHet[mmtly sued fer hi 

of the mortgaged property ^ olitfimed ii d'eefee lor p'^H^^eBsion cT 
the samoj luid on lOth Deoemlan^ 1SH2 olOiiined p of 

.the villages in. o?c.eeniiori uf the ileereo, Oo Itltji Xovemhor 
lBhd| hukdi hittgli sold maii/4i Knrkhidn f. i ITakor diiwnliir 
Singh for ,Iis* Stl/iOOj ami tio the siirne dnln tiiort,||iig.in"i t..|ii* ntliiif 
villagen to the mm person for lU. IfnlMlt fhi I4*lniy ISSI^ 
Fateh Siogluigiiin mortgaged ihn vilfiiges t.»i MuiifiiiiiiMiil All 
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Biiit ncoordiiigly wont Inudc to tho Diatriot Judga of Sitapnr. A 
Plcadci', Babti Ilitnla PrtiMntl, wan appointed a Cotnnii8»ion,or to 
take tlio a<!(!ount. On ISth .Tannai'y 1802 while the suit was 
still ponditig, Fntoh Hingli oxooutod a mortgage of Lauhangpur 
and Muniili to Mnhainmiul Ali Beg for Rm. 14,400, and on the 
samo'dato ho oxecntod in his favour a mortgage for Rs. 8,000. 
On 2(lth January 1892, Mtdiammad AH Reg withdrew the suit. 
In April 1892, Fntoh Riiigh’s wife applied to have her husband 
adjmlgod a lunatic and incnpahlo of managing his affairs, and 
-on 23rd* iNfay k892, Fatoh Singh was adjudged a Innatio and 
inoajiahlo nf managing his affairs. On the I6th December 
1892, Fatoh Singh’s wife instituted a suit to sot aside the mort- 
gages in favour of MirKa Muliamtnad Ali Beg for Rs. 14,400 
and Rs. 8,000. Fatoh Hingh <Iiod on tl>e 23rd February 1898. 
For soino years befon' In's death be had been blind. After 
oortttiu proooodings had taken place in the suit, the suit was 
oonvorted into two separate suits, one to set aside the deed for 
Ra. 14,400 and the other to set aside the deed for Rs. 8,000, and 
Durga Bakhsh alias Munnu Singh, son of Fateh Siagh, beoame 
the plaintiff in the two suits. 

“The allegation-s made by the plaintiff in both his 
were that tluo defendant, Mirza Muliammad AH Beg, was 
oonvinoed tliat the suit which be had brought against ITateh 
Singh on his mortgage dated the 1st July 1884, would be 
dismissed and that a largo stun of mesne profits of the villages 
^ would be decreed against him ; that in order to avoid this state 
of things, he colluded with the servants of Fateh Singh, and 
through them he fraudulently brought to bear uudiie influence 
on Fatoh Singh, who was an old man of weak intellect and 
had become itisa'noj that on the l3th January 1892, he made 
him oxoouto a deed for Rs. 14,400, showing as oonsidoration the 
amount improperly olninrad in his suit; that in order to defray 
the oxpcnse.s of his fraud, ho made Fatoh Singh oxoouto the 
deed for Rs. 8,000; and that, having' douo these things he 
caused his suit, to ho dismiHsed. The suits wore triod together. 
The first and socond issues wore as follows ; — 

“ (1) ‘ Whether both the deeds were executed by fraud 
and. undue influence during the insanity of .Fateh Singh,_ , 
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tliereforo arf not 1>in<ling?* or (2) ‘ Whothor t.ho>^o tlotnimontn 
worn t'KtHsiik’d hni^ fhh'. t'nr U'jjivl 0 'tnHt< 1 ori)fcti»'!t in F«k'h 
|irojH'r of’ inim), iin<! iirn tlu'rnforo vi*H*f ? ’ 

“ Tiio Sul) mliiuiUt JiHiyin of S t H)Hi% wlio ti’iini thn wjih 
i f oinuion thnt Futnl) Suijfii wn-* u>4, lint that h« wan 

•q'iito hi'ltiloHH, weak iMitulo I ami «>>t juilnjtoinlont.' II« went on 
to«ay tliatToakni-tlawahirSiiif^h ami tho ilofoudant ‘««rrountl- 
e<l him, and wlien any of them }'ot i)i«i i»t > hti* trap made him 
oxetmto a docmnont with regard to hiK viihigoH in Itia favour, 
and brought a Huit agaitn-t hia rival. Whatowt* agrooaM'utH nml. 
oontraet^ woro niado by thoj^o two 'ralmidarM were made in the 
holpki^s eoudition of the e.v«.nttant.' The Suhordinuk* Jttdgo 
foimd that the deed for Hh. wuh« good dwd, Aa to the 
deed for Um. i-l,-UK5, ho found that it wa-i vidid to lh« estunt of 
Rs. 8,000 only, and not good an to tlie renmintler of th« money. 
He piwi-od docreca aoooriiingly and tlirm^Unl that eiwh party 
Bhould pay their own oohts in eaeh rnit. 

Tilts idaiiititt and the dofendiuit have luth appealed from 
tho dfflsreo in the Huit on the deed for Rh. M,'100, and they have 
also both appealed from tho tleeriK! in the suit on the thttd for 
R«. 8,C)0U. It was tiontendetl on behalf of tljo plaintii that the 
evidence produoetl by him catabUshetl that at tho time of the 
execution of the deeds, Fatoh Singh wa« not of aonnd mind, 
within the meaning of section 12, Indian Contraot Act, 1872, 
that i.H to say that at tho time when ho i xeinitosi the decda ho 
was not capable of understanding them and of forming a rational 
judgment as to their effect upon hw interests. 

“According to tlio evidence produced by the plaintiff, Fateh 
Singh wa.H Huff*ering from ‘mania* with lucid intorvals, and 
became insane suddenly ahont Iff months or so hefnro he died. 
For in^iinoe, according t < Auseri lai,!, tlm fir t witness for the 
plaiotifl, Fateh Singh was in gcotl hcfiflth ami in sound intolleet, 
when be went to Lucknow in October or November 181)1, and 
on his return became ia-iane. When ttie witness wont to see 
him ho was raving. He used to go idsmt naked-gmd «>od filthy 
language. He caused his crops t> bo destroyed and would not 
allow them to be rea^wd. According to Lalta Biugh, the second 
witftesiforthepJaiai.i'^hewae told that Fateh J^ngh used to 
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tear off Ilia olothos amt tiao filthy knjftmgo, Aoooprling io Mata 
I)in,tho tiiirtl wlt-mw fetrtho plaintiff, F«t®h Binglitiaod t'> throw 
filth about and wlioii any one wont near him ho felt for him 
and would strike him with a kithi. The evidenoo of tiio other 
witndhaea is generally to the aamo offeet. The Subordinate 
Judge clearly did not believe the evidence produced to prove 
that Fateh Singh \ym iuaane in tho fionao deposed to by the 
witneBses, and I am of opinion that he waa quite right in not 
■ believing thei». It ia improbable that Fateh Singh would 
suddenly fall into the mental condition doaoribed by tlio plain- 
tiff’s witnesses. The evidenoo as to Fateh Singh’s bodily condi- 
tion for a year or so before his dcatli is very discrepant. Some 
of the witnesses say that ho suffered from fever and diarrhcea 
during the whole of that period, and some that ho suffered from 
those di8oa.«oa for 15 or 20 days before his death. The Subordi- 
nate Judge does not state from what facts he draws the infer- 
ence that Fateh Singh was weak-minded. Nor does he say 
what he means by Fateh Singh’s being weak-minded. If the 
evidei^e^oduoed by the plaintiff showing tliat Fateh Singh 
*was in’ " is incredible, there seems t > me to be no evidence 

at all \ A can bo taken to prove that Fateli Singh was other- 

wise 6 ■ unsound mind. The dofoiuhint called tlie Sab-Iti^is- 
trar who fegl-torod the deeds, and ho also called Habu Bimla 
Prasad the Commissioner appointed in the suit brought by 
the defendant against Fateh Singh. Accoisliug to their evi- 
dence, Fateh Singli was in full [lossessiou of his bou cs at the 
time the deeds wore oxcoutod. It seem.s t> mo that the plain- 
tiff has quite failed to prove that at the time Fateh Singh 
executed the mortgagew ho was insane. I also think that the 
plaintiff’ has not proved that at the time that i'ateh '^ingh 
executed the raorigagos *hi8 mental capacity was affoote.l by 
roaHon of ago. illness, or mental or bodily di tre-w. It was 
further contemled for the plaintiff th.it the relations subd-ting 
between the sUsifendant and Fsiteh Singh as creditor and debtor ^ 
were such that the (lofondaut was in a po-ition to d nninato the 
will of Fateh Singh and u.sod that position to obtain an unfair 
advantage over Fateh dingli. It was admitted t.iat toe oontract 
of mortgage evidenced by the deed for Ks. 14 400, was not on 
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the faod of tl tiiHifio.^oimmhlo, iind that ilu' oviilfnic^o iwliltKanl ilid 
not prow it U h« nnii^noH'ivmiihlo* lltilf it \xm o«nik‘in!«.Hl ilmt 
the Court onght |o riinntiid i\w ®ho in ordor that' tlio atioonnt 
might bo taking whloh wan diroo.kHl to bo iakoii hy ilio dndioiiil 
Commbaionar in lim mn% lironghi hy tho didVinliiiit iigiiln^fc 
Fatoh Singlu It wiih a^norkd that if lui ina'otisii worn 
taken it would bo found thni, iii>timdi^f iinytiuiig being duo to 
the defoncMtit on tho mortgage on wliiidi Ito brought iho thiit 
i«j the mortgage dated tdm l^t duly IdS a b> ^ 

Fateh Bingli from the defemlaiitfi in u( the {irofit# cd* 

the three viilagOH of wliitdt ho obtained {loHMu^don tiinter the 
diKuw, datetl the bSih <Kfttiber bSSd, and that tJiin f«t4 would 
establish that the defendant luol n^ed his podtioii to* obtain an 
unfair lulvantagiH^ver FatalmSingin 

^Crive doiKl for Ms* bbMKl reeites tliat tin* were due 

from Fateh Biugh t«i the deleiidaut * on iiuecunit of nil tfiii diiereis 
passed by the Bt^lHualiniite »lutige «»f Hitiijiiiri and: iiii iitiUcMiiii ft 
the stilt to enforee the mortgage peinliiig in ilio (XH|r' tie 
Distrkit tludge in wluoh a IkmnuiH^i «ner ti exr , > Itlie” 
Hccoiuits has l«!eu iipitoiutiHl, mill iil“u «iit aiwninii o* v %«mM) 
whiali are {Jcuduig iu th« Cwtiits »f tho Miiiisif 
Collecta!' of Bitoimr. * Tti« tlowl iluos tmt 8j,j0oiSy wh. j diio 
to the defondant on the tnorlj'aj^e dated the fot .Iniy IHO, 
Before the Subordinate Jiulge it was said kii litdialf of the 
defendant that about Rs. 8,(XK) of tbe |trliujiiwi.l mtiu was due 
on that mortgage and tho rest of the Rs. Id,4W was duo on 
the decree mentioned in the tieed. It is diflhnilt to iinder- 
atand the Subordiiiato Judge’s judgment, l>nt ho appars to 
have thought that the prinoipai sum sootired by tho <leod for 
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On luH mtirt-gagiMlated 1884, ri^rd being had to the 

order of tlu> dudiinii,! (’onunWionor iu the wnt brought by the 


dtdondiiut 


Kitiglk, it waa ooutoudod that the 


plaintiff was milled, by the form of the i(sauo!i (1) and (2), into 
thinljing that it dhl not lio on him to «how that the dofondant, 
in obtaining the mortgage for Ito. 1*1,400, had obtained au 
unfair advantage over Fateh Biugh. It appeara to mo that there 
is nothing in the form of the issues which ’was caloulatod to 
dooeivo tiu> plaintiff. His legal advisons must have known that 
it was most important fu* the plaintill to prove that the mort- 
gage was unl'airly ad vantugooiis to the defendant, and that they 
would bo^ablo t » prove this, if they proved, from the defendant’s 
aoooiuits, or in some ptlior way, that, instead of any money being 
duo to him on his mortgage dated 1st July 1884, he was in- 
dobted to Fateh Bingli fir surplus profits received by him for 
the three villages during the time he was in possession of them. 
,'iyj^e plaihtill is uSt, in my opinion, entitled to any further 
of- Pro^ng that the mortgage for JRs, 14,400 was 
gmabie or difairly advantageous to the defendanii, It ,^ 


that the Subordinate Judge was wrong in decree- 
jiintitf's suit as regards the balance of Es. 14,400, 
nah' .uts. 0,400. The defendant has produced the following 
decrees ohtainod by him against Fateh Singh, namely, three 
deoroc-s, dated 3rd June 1880, obtaiuod by him in the Court of 
the Subordinate Jiulgo of Sitapur, aggregating in amount 
including costs, Its. 0,218-2-0, and throe douroos, dated August 
1891, obtained by him iii the Court of tho Deputy Collector of 
Sitapur, aggregating iu amount, iuoludiug costs, Its. 411-10-3. 
There is no evidence that at tho time when tho mortgage for 
Es. 14,400 was axouuted those decrees had been satisfied. For 
those reasons, 1 am of^opinion, that the plaintiff’s case as 
regards tho mortgage for Es, 14,400 fails and that his appeal 
must be dismissed with costs, and that tho cross appeal by tho 
defendant musl^)o docrood with costs, 

“ 1 would therefore modily the decree of tho Subordinate'’ 
Judge in the suit brought to .set aside that mortgage and dis- 
miss the plaiutiff‘’s suit with costs in the Court of first in- 
stance. 
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As tirt tl»« Htilfc in pcfjitscfc of l!io dood fur Us. I hnvo 
found that it WHS n«4 jvrovnd tlml. Fnti*h Hinplt wjit iii-iino, or 
that liis montiil oapiwjity was Ity rmson of njfo, illnoss, 

or montrtl or hmlily «li>trOHs, whon iio oxocntoil tho niorlgugrs. 
It is not <lontO(i that the ooi^idoration for tho tiiort^nfijo for 
Us. 8^000 was paid to Fatoh Hinjjlj in nnsh. Undor tluso nir- 
oumstancos tho pkintiifs <!lidni as n-jjards this mort^nj^omust 
also fail. His apjvoal, thoroforo, in the suit on this mortgage 
should he dismissed with costs.** 

On this appeal, 

Mr, JDeQi'^yty.r, for the appellant, oontendwl that the 
evidonoo satisfactorily showed that Fateh Kingh was of nnsfumd 
mind at the time he exeuttled the nmrtgages. The mental 
ahorrntions and nnauisonntahle nets s|>oken to hy the witnesses, 
oouplod with his undenhtod inlirmities, «hl age, hlindnim, 
weakness of intellwt and viidtHH’o of temper 
mind was siiflidently tmsonnd to hring him* .\Fith|f^' 
of the Coutraet Act {IX «d’ 1872) us heing iima,#l* ' 
standing the oontraets ho was making, 'riiis ww 
the judgment of the Stihordinato .Indge wlm, whl’, 
not insane, hold that ho was “ fpiilu helpless, ww 'i 
not indepondont,” In such a statu he was Huhm 
influenoed by the respondent, who took advant il# lit# , 

obkin execution of the mortgagos. The ovidonoe, matmvttt/ 
showed fraud on the part of tho respondent, upon whom under 
the oiroumstanoeB of the case, tlio onm lay to show the ftowt 
of the transactions, and to pr >ye that the apj^cllant 
feoeived consideration, for the mortgages, pnrtioularly in the 
ea «0 of that for the larger amount, Tuis rwspoutlent 

bad not discharged. 

Mr, F. 0. Sonmrjm, for the rofgwndonfc, tjontonded that 
there being concurrent decisions of tho two Courts lielow that 
Fateh Singh was not insane at tho timo of the oxeoitUon of the 
mortgages, and those Courts having alsocoticurrdekb found with 
regard to the mortrage for Es. 8,000 that tho tipjadlant was 
entitled to no relief, the only question on tho appeal was as to 
the mortgage for 14,400. With rospout to that mortgage 
the decrees of Oonrt in eatisfaction of which tho mortgage 


Dt'uu k. 
liAKlIHU 
SlHOK 


Am Hko. 




vor« XXVtt.l AI.I.AIIAltAn mkmfa 0 

• ■ ■ '** . 

1 ) 00(1 wti« (»l)tahj 0 (l wow in ovi(lt*iKW anti wwft on lh« 
rtwonl ! tliopo wiw, fclH'rt'fow, no gmniitl for saying that thn 
oonsiileration fur it hud not Iwuni proved. In this view tho 
(looiKion of tho Judicial OotnniirtdonRra that thw a{>}»ellant wan ^ 
not# entifclod to any wHof at to oithor mortgago houd was 
corrootj and tho ainveal ahotiUl thowforo 1h) dinudwtal. 

Mr. Jh'GmyiJiri' rojdiod. 

loot, Juli/ ‘SOWt.— 'flio jndgtnont of thoir Lordahipa was 
dolivojfod by |jORI) RonRiiTaoN : — • 

Tho (piwtiona raiaod hy those appeals arose in two sniH 
now cotiHolidatoil, brought for tho oanoellation of two mort- 
gage dofxls granted to tho respondent by Fateh Singh, the 
«nn«dln»ii>j fftfliw «« i^fch January 1802. Tho ground of 

oaoh ease, viis,, that Fateh Singh was 
,|f • were obtained by fraud. At tho same 

... in mind that the ooneideration of 

' inasmnoh as the one for Es. 8,000, 

advaaoe' of oash paid down, while ■ 
granted as the wsmlt of a. long aeisies i 
«'■ gages and decrees. ,i, , ; 

jinato Judge, on 27th October 1898, held that 
i 'rf.gago could not bo cancelled. As regards tho 
extent of Es. 8,000, and bad 
as\^gurds tho babuioo of Rs. (),400. The Judicial Commis- 
sioucr of O'ulh, on Slst July 1800, licdd that tho appellant had 
failed to establish his ease iu cither suit and dismissed both. 

Tho ossoutial weakness of tho appellant’s position is that 
b >tli Courts have bold Fateh Singh imt to have been in'^ano, and 
the grounds npon wbieh tihe Subordinate Judge gave him a 
limited doeroo in tho Rs. 14,100 suit arc entirely unsupported 
by ovidenoo. The theory of tho Subordinate Judge was that, 
■while Fateh Singh was not insane, ho was helpless and weafc- 
minded, and the rospondont defrauded him. Neither of these 
propositions ^ substantiated. All the testimony which goes 
to mental unsoundnoss in Fateh Singh goes to insanity in ifs 
orutlest and most palpable form, and there is no case of helploss- 
noHH or weakness. b\toh Singh was blind, and bad been so for 
fifteen years. But the picture drawn of him by the appellant’s 
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wifenfHwa ia uot. of » liolplta-t old man, hot of « ruviog old 

man. Bovoml wlfcima-oi ?*<» do^orilio liuit, lutd, duju' 

loiivo tihoii* naHui'ioii t)n<4uj){u«rt<tHl liv d«‘t.M! ta* ouH'iim- 
at,ano«. Tluaao«o«»t<tf FnL'li Singh foiutd im inndriu'.o in **i(.!u'r 
Court, and hinl Itnon tiiintmdiolod by iMl<'(|tinin im l 
totimony. 

Now tlio oasB ooiiatrnoti'd In- t.ho Snlini-dinatn .Imlgo lunl 
8nl«<titutotl for that iidviununl hy tho »■< tiio tia.Ho of 

a lielpleaa or fiioilo inorlgng.ir, n|s«nttc’d mi l*y n fnrnlnh'iit iiinrt- 
gagec. But then it ia not iogiumntu l«* fmnmirtn an uiMilli- 
oiontoa«oof inaanity into a tsomidete «(»•'' of weakiunti^ wlion 
the type iifinnanity tsmimitod in tlioeviiintn,u»'W fumrthtng tpiite 
difforentj and, KHSond, llio appoUiint !»ih Vntirrly fnilml to 
tntiko out any tuitm of fnuid at all. A** rogardi# ditj a»«>rtg«go 
for lla. 8,000, fclio mnturiulH wnrt* dianot^-jj^g^- **' ’f4y'> 
freah utlvntmo of j tunl tha morn ft.. ‘ ' 

monoy, or Homo part of it., w.n paid !>y Fnti-i 
oonnoctetl with tho rnapmidmit intiin-H t«» rntthiiig, 

Itoon followed up hy •.h twing tlnne piiymmit* to lA*.. 
imwlo HDid Ah regardn the iinirtgnge for }* 

the auteoodonb obligirtioiiH of Fateh Singh umler idd 
and deorceH make it at least prohahlo that he wiw really i,, 
or some wimilar auta, the amnnut »f whinh had Instn nndor 
.negotiation. But it wa« for the appellant t > hriiig this to a 
point by proving the state of the annoimt; and an thn fane of 
the reoord this was one of the oonditiomi of Ida nmwetKiitig. It 
Is impossible to supplant this sort of oano by a oonjeottiral theory 
about the maohinations of two Taitiqilara, Muuh as has been 
BUpplied by the Subordinate dudgo. , 

Their Lordships will humbly adviHo Ills Majwty that the 
appeals ought to be dismissed. The appellant will pay the 
costs of the appeals. * 

y ■ ApJiwtita tiinniitmL 

^ Solicitors for the appellant; Munsrs. T. L lf%«n d? Ch. 

«.l resppiidont ; Messrs, ifamno* and 
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JIf , Jlftir, 

III! DUN I II4liAli« 

Cri^imi (hd^^ 4HII mmi 

in mmd m nriltf 

Mdd ilmi wliinv iiii mihf lint hmtt pAmml hf n Otitirl 

imdor sw.Uau 4HH ftir ilit iwyjiumfc iif iiMilttiitwtxcn far ^ eliil4 
powt^r that i^xinfcn nt iiwh iiit nnhf k fciml ftftin iiselluti 4S0 of 

iha Coda. ^ 

TiD-j faok tif a» ftH t'lliiiwM : — 

Musammat J»' Wife of a Mtiiiamtuatlan Toli called 

Dabal, apj^Hod ' ^^ainfcaunnoo under J<eolion 488 

of tUe Cfede her husband. Ponding 
• ^od his wife j but a« she was wish 

•■' 4TO IO imyjneiit of Ks. 2 a raonfch to 

' ** ■ ijtvl the birth of the child, On the 

named Budhni, nu application for 
, t®balf by her mother. Dabal 
*,■* found against 

, for maintonauee was made. Subsequently 
^mi married again, and thereupon Dabai applied 
.agistrato to caiicol the order against him upon the 
^at Janmi’s second husband Bhabrati had uudortaken 
TO maintain the ehiUl. The Magistrate to whom this appHoa- 
tion was made summoned both Jamni and Sliabruti, and after 
holding an inquiry set aside the order for maiutenanoe. An 
application for revision of this order was presented by Jamni 
to the Sessions Judge, who reported the ease to the High Court 
under the provisions of soetiou 488 of the Code of Criminal 
Procedure, being of oi)iuion that tlio Magistrate was not com- 
petent under the oireiuustanoos of the ease to set aside the order 
for maintenance. *■ _ . ” 

The Assistant (ioveriunout Advocate, (Mr. W. E. Porter), 
in support of the referoneo. < ' 

Bl.AJtK, J^This is a referoneo by the Sessions Judge, wln"^ 
is of opinion tliat the order of a Magistrate eaucclling a’ 
previous order made by another Magistrate for the maintenance- 
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SINOH p ia.\l .SI 

«h«r«r wm.la m^U hi, 4.an.. 1... .uu,i li,., 

If ri! 7 n"‘ ‘“'H-r 

m Zl imu will t«h„ u. 

»«» «M to mhommvnt bo Hko*. go („ 

(tonoo ffln,t b# jfloon to tJw kMwmah,». or4««- 1. , 
offor ^ soo por b,o« t„ t.! 

^ of mortfsgo, tbo proporty e*f.aot b tmntforroil 
, Mmig&mr mmta^U m kai^-tak^ga.j *» 

Jfoltl that In the ej ^ wortfip b* eoa«l!ti 

»to« of a oooowat ronalo^ wHb tho Una mi j» J 
HIS was tt suit for pro-et»i»tioij. o„ ) 

1874, Girdlmri Singh and othors nmrtgagod 

Bahadu r fiingh two an d-a.lin 

of Jfobrnory ”»o^ Mua.lf of sbabj*ba 

, , (I) (IS 81 ) ftl#, « m\ /ifittgi I ■ 




in the -RHu^ vil!«K<' ”''**'*• imIvrhi}®^ wa» E* 4,00'* «iif! 

tins puritHl vvoH y«ir<. Chi Ihe yc^h of Mafoli 

Biihadni-Bingh gut a .Uwn'o f«tr throol'WUPo apintl tlio r«jire*MMl- 
tafci\e» of till) aitu'igrtgur, umJ thw whh nin4« alMuliito or ih« 3itl 
of (Jut bur 1»()0. 0» tiio ‘iiul of Ojlol»or 1001, feho plRiiitiff 
Ram Bitiglt, wiio wan a oo-Bharer hi jmtti Bhtmi Singh of niatiia 
Laoliiuani>nr and r 1« in <*hak Bazyaft. inBtitntod the }>ro«otit 
suit for i)re*ein|it|ion' property tho Btibjoot of Bahailnr 


Si" ’ ■ ■ ■" e P5,;t -(vart hai^oil on the village 

hich to pre-emption were a» 
i Bell his share, he must offer 
haqipnt. If they refuse, 
ii jiatti. If «oa« of his patti 
^ ^ jrs of another {Mitti, If all the 

jpuroha-'e, then the owners of Chak 
• |0 pre-emption ; and if they refuse, ' 
jA s- ^ bsoever he likes. So too in the sale 
must be given to the liAalmwakts, 

’ 4'^5o price, if the shafl offer Rs. 200 per bistra 

r in oase of sale or Rs. 160 in ease of mortgage, 
jannut bb transforrod to an outsider fw/o kul htdnst 
iaqil ncc I'a-mih'gd.)’’ The (}ourt "f firht instance 
uf Tilliarlgavo the plaintiff a deuroo fur pre-eniptinn 
at U ..0 price fixotl by the \vajil)-nl-!ir5C, and this decree was on 
appeal allirnuid by tho District Judge of Shahjahanpur. The 
defendant Bahadur Bingh thereupon appealed to tho High Court. 

Mr. TK. IL Porter, Br.bu Jogindro Nath Chtiudhri and Mim- 
shi Qohind Pramd, for tho appellant. 

Pandit bandar Lai and Pandit Moti Pal JSf$hrv> (for ■whom 
Pandit Mohan Lai Nehrn), for the respondent. 

Kn X and AiKMAN,sJJ.--Tliia appeal arises out of a suit 
brmiglit by tho respondent to enforce a right of pre-emptirn 
in respect of (!ortaIu property set out in the plaint. In 1874 
the owner of t<M? property exeeuted a deed of conditional sale 10,, 
respect of that property in favour of the appellant Bahadur Singh* 

On the 30tb of March 1900 a decree for foreclosure was passed in 
favour of Bahadur Singh. Tho claim for pre-emption is baaed’ 
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upon tlie wftjih-Hl-Rfi!, tflrtuf* of whioh itro wot nut wry ikirly 
in tho jiulgnu'iifc of Vho Iohimum) .Itulfjc. 'riio 

of ni.4n»ou tliHireci! tlio Kitit, inol t4»ftl tUH-rci' win ntlSniU'd 

ill Biihiidiir Sia)j;li onim"« lioro in w'tMniil ii]»p<'al. 

Tli« nmwlioii wo liBVo to do ido i« whodii'i* iimlor ttio tornm 
of tlie waJti»-iil«arK tlio aitit oiUi Ito niiutituiinnJ. Wtf liiivo 
oarofuily oonsiiWod tlio toriii' of tliiifi dortmionl), ;*iul w« find 
no roason to dis^tonfc from tin* viow {.fikoii Uy tdio (knii't'* holmv. 
In our judgment tin* toruw arc wide iMiough to oovor tlio oa-o of 
a fcrariifcr ofliH-.tod in tho inaunor dosurihod <^'o ■' iuht 

tho (daiiitilf oould, nndor tho w« * ■• ••■ ‘ 

the dsttd of onnditionul s^alo wni iftuued 

to take over tho liii rgai ti , itiit, as ^itl Vi 

jSW'/nta (1), « I’.aioo of notion ||e«> th« 

dead is oXfoutod mul hIsh w!hh» ' ** ''”’sni- 

foreclosed. Tim torms of tdw wajili-id- 

tho |>re*(Hm>t.t>r lias In {my at a rati* vary li* 

ettv|»toi'. It was hold in luirlut Htilhh v, iv. 

prioos so fixed run witii tlio land and ar« on. , # 

agAiuHt himd fuk pnrolm'ors. This may ti|i{»ear lin^ 

appellant, hut, iw tho kiarimil Jinigo remarks, h 

have coiaidorod the torms of tim W!ijih«nl iirx when 

into the tranmwtion. The apitoiil is dismisMiid with coats. 
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Xrnfor* Sir Mn Stmk^t Kmighh Chiif Jnttii'r, md Mr, Jmitirt MwrMit. 

EAMBHAJAN E0NWAR A»» OTiitm* (Difg»»4»T*) t>. OWHCHAiAN 
KONWAE (PwiirrifS) .• 

BntiformmtUaUmrfdtx'ummf-^ W'itl’Sml fmr mmrUatim «f wiU 
irmgM during (k« Ufr4im« of tk» trtMor, 

Sdi that no tnlt for th« osnecltotom of » wilt wi Ho In tlit* llf**4lm« 
of tb« tMtsior. 

Tub plaiiitil! in this onse suod fiilhor nnd hrothor and 
his brother's sons for tho oaiimdliitinn nf “ ,i dmmment, appar- 
ently a will " e.xecntod hy his father on tho Ifith of Jannnry 
1902 Ho alleged that “ tho defendimt No-xJ (tlm father) 
was not oonipetent to exmito the will in res|>ect of the 

* Ilr*t Appeal Ko. 808 of ISOa, from » depw* of Jt«J Anmi Itsat. Hub* 
oriUwkte JudfO of OhMipnr, d«t«il tno 1st of August IIH)3. 

(1) (1861) 1. 1». B., 8 AH,, 810. (S) (lS8i) 1. li. 1., 8 AH., 108. 
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j'lvoportici.H tuoniiionod in tihn said will ; iior did the exeotitieii 
in any way InUiidero with the powMcsdcm and enjoyment of the 
plaintill, l»ul, by inaii>U'iuui<u> of the will an injury apprehended 
in future.” 'I’Ih' plaintitr prayed that “by determination of 
the fact t!mt the will, dated the 15th .Tammry 1902 * * * is void 
au<l iuelll'etual us U'^liinst the pliuntilF the said will may be 
oaneelled.” The delenduuts raised many defenoesto thoaetion, 
and inlor <tlhi jileaded that' the plaintiff haateo right under the 
t,Q bring this suit, ai/^ he reliefs asked for are altogether 
. e-wjf ’ .1 Ur ‘ "■ all moans be disallowed.” The 

Con'r^ 'tinate .Indge of Ohassipnr) held 

tlint tl 1 the merits gave the plaintiff a 

(teor'' oiipon appealed to the High flonrt. 

,0 appellant-. 
i}t(tq, for the respondent. 

Ruiucirr. ,T.— The suit out of which 
a is a ridioulons ono. It is brought by 
aV0 a will of the defendant Ho. 1, a living 
.iiod,,„’'.In the written statement the defendants 
ttontion to the fact that a suit claiming such relief 
i maintained. The will of a living man does not 
operation when it has boon oxocuted, but only upon 
luo «v.ah. Rj long as a testator is living ho may at any 
- moment caneol his will and make a totally different disposition 
of his i)r<)pcrty. This power lie posse.sac3 up to the hour of hia 
» death, provided ho he competent then to execute a valid wdll. It 
is idle to contend that a party can oomo into Court and succosb- 
fully claim to have the will of a living person set aside. Unfor- 
‘tunutely the learned Ruhordinate Judge wa.s of a different 
opinion. In hfs judgment he finds that a suit for oanoellation. 
of a will may ho maintained. In this wo are wholly unable 
to agree with him. Ib'is said hy the learned vakil f(?r the, 
plaintiff respondent, who has oh(iaine<l a decree in the Court 
below, that this (piestion was not raised in the memorandum of 
appeal. It is ai^n-ittew, howovor, which the Court is bound to 
take notice of, and whicdi is apparent, or ought to bo apparent, 
to any lawyer. Wo allow the appeal, set aside the decree of 
the Court below, and dismiss the suit with costs in all Courts. 

Appeal decreed. 
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FULL BENCH 


‘^*i»t** in /Att Juifti j^timifff fyfnjiitff//, 

Whm th® Juiat inaaitMi jir<tiH'rty »f i* ’•’«.»•». {« !« 

AxoenMon of » {writonal d»oro« obtwi&t'ii » 
th« iBtAMiti of iho tost m.a only It* «» 
tM« ktiei? otn »hm tlmb tlio iloht In r»,„. 
w«i oithor Minted with imtnortiity •, 
ptontdiiiy of tSie xont to iviy. S« h 
S mi MaMif v, Mmha Mui- (li), , 

Ma-tmgit iCmndtii (8) ittid Mumiimt 
rofotred to. 

Ik thirt ciMo Karmi Hi ugh (iml 
proflte ill a Court i*f lievomus agaiux 
of niaussa ShiigaHi. In «xwutiuii 
hoitiew artaohoti eortain iiiuuuviiitlu 
Joitifc family t,f whioh 'fata H«m wn- th- 
sous mkI g'ramismm of Tula Uam ImmgSK' 
agaiuHfc tho lioofoO'hohlora, jii whioh tlmy kuubIiV 
that fchoii* iiitoro ti in tlio proimrly ntki •limt w«i 
to attachment and «ib in cxetmti.m ..f t!m iln-iw'fo. , 
agaiaat their father, to which ttmv wow m.t {mrilw.'%*fiii 
Court of first Instanoo (Muimf of linveli, Aiigurh) gave tlm 
plaintiffs a decree, and on appml that <h-uriH. wim affirmmi hy 
the Extra Additional Bidiordinato Jmigo. Tim lUdondanh 

thereupon appealed to %o High Court. 

xf who appoarod with Ikl.n J.mmh'o 

iVaiA CAwdftrt for the eppelhintf, argmid that tho ijinwtion uf 
tto liability of the «<m«’ sharw in the prcwmi im« wu4 non- 
oluded by authority. Ho refomal to Mrmmi IMmt. 

tS?»tnf^pfem£rmL ***'’" “"**'“* K‘auZ^ 

ia! (iSj !'l K'HilMf- W flHHM) L. U.. liiI.A..J. 

, . ^ u h, m AIL, Si, |4) (mart) L, IL. m I 4.x 1. , , 
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Periammi Mwlnllm v. (^edhammck Ghothar (1) and Kl>nhm 
Jjtd V. Ikmani, JhtH (1?’. A. No. HO of 1002, dooid^ March Hfeh 
100*1). It wtw KubmittkHl tlnit tho oasoi upon whioh tho lowor 
appellato C’mu'b had banod itw dooiaion, namely, Mcml^theU Mai V« 
Gq^xxI Misra (2) and Jimi, Dityai v. Durgct (3), iiad been 
vrongly dootdod. ^ . 

Mr. if. (with whom MamkhQoUnd Pra, 0 ad) 

' *’ *. .'hat the liability of the sons 

y nature of tho debt. In 

ioh payment was obligatory 
died before deoroe and the 
word as his representatives 
f ^ ^against theca. There were 
; that tho sons were not liable 
■4' if whioh ho had not oolleoted 
learned oounael next urged 
separated j but failed to show 
dwree was passed. It ww also 
,jr judgment oreditors, hadf failed to* 

attachment the remedy against 'the ^ 
j'; ,j,^''ed by six years' limitation. The decision in 
. Purga Singh (3) was also relied on on .behalf of 
.ents. 

...... N.,AAJsrLi!iY, 0, J., and Oanbrji and Buekitt, JJ.--It appears 

tons that this appeal is concluded by authority. The facts 
arc sliortly as follows. Ou tho 14th of December 1896 the 
appellants Karan Hiiigh and others obtained a decree under the 
Rent Act for the proiit.s of their rooordetl .share iu ancestral pro- 
perty. Tho decree was pub into exooution, and property, which 
was tho joint property of Tota Rum and bis sons and grandsons, 
was atbaolied. Tlioroupoti tho suit out of which this appeal has 
arisen was instituted by the sons and grandsons of Tota Bam, 
to have it doolarod that their shares are not liable to sale in 
execution of tl^t decree. There is no allegation, and could not 
bo, that tho debt iu rospoob of which tho execution proceedings 
wore had was for immoral purposos or such a debt as tho sons 
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atnl gratuWns RTO rcHmul from tlioirjnonHnl.liguiinr! i * .sati-fy. 
The lower Co«rte» however, hnvc ot>mo (<> the ottiicluHttii fchitt 
tho ilobfc WAS A powonnl tlohfc of Totn Utim lunl Utaf Ins sotis Atul 
gnimlsoiw woro not Uahlo in rosjn'otnf it), 'riio Iciu’iiiMi Acldt'* 
tional Snbordinftto Judge upholding tho tlooisinn of the dtnirb 
of first instaneo in tho judgment says that this was a personal 
dooroo. Tote lijim’s sons cannot ho hold to l»u lialdo for {^; 
payment of this. This was imt a doht whitdi was oontraot^^.for 
bon eftt of the joint family. TIk' tw'<<'n«ls the 

there is no allegation as to tlu’^ 
rality, tho deorco would bind 
ruling tho High Court has tab 
Bahai Mai v. Aiinm (1). , 
tho sons and there being no ovidin, . 

applied to thoir liomsfit, 1 think tin* i 
tral property oannot ho taken to sa 
iigainst tho father alont'.'* It appears », 
entirely errmioons. It is nut iu'«’OM.’arv, in ». 
son's liability fur his fatitor's debt., that itrhunbi i# 
debt was onntnieted for the benefit uf tho fiunily,,.-i^ 
cient, in order io (v.tabli.sl» tho liaiality td* sons to f 
debt of their fatlmr, if tho debt be proved and tho 
show th»t it was oontraotel for immoral pnrpuses or was noon a 
debt as does not fall within tho pious duty of tlio sons to dii» 
charge. From tho deoree of tho Subordinnto Judge tho proswib 
appeal has been preferred. Wo may observo that tho rnling 
upon which the learned Sn|)ordinato Judg« redios has no bearing. 
Relianoe has, however, liecu plaeotl by tlm rospoudonts upon 
another ruling of this Court in tlio iwo <4* Miim v, 
8vngh{2), In that oaao it was ludd that whore, in oxooutiim 
of a simple money doereo obtained against tho father only, 
member of a joint Illndii family, in rosjnsjt ol a bund didtt 
inourrod by him personally, the deoroo-holdors attached tho whole 
of tiie joint family property, they wore not onH^lod to wdl the 
interest of the sons in that property, and thesuns oouhl impoabh 
the attachment of their shares upon the grouinl that it affected 
interests which tho decree could not touch, ami wliioh therefore 
(1) WeeHj Note*, 1801, p. 67. (S) (1810) 1. L. B, 11 AM^'Sm. 
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coulJ not bo atfcooliod undor it;, aud that tboy were in ajiosition 
to ask to 4iavo tlioKo intorosfc.s oxoinj^ttod from th© throatoned 
sale in or^cution. Wonro unable to follow this decision. It 
appears to us not only to bo inoonsiatont with an earlier decision 
'^ this High Court, but also with the rulings of their Lordships 
ao Privy Counci Pin lator oases. In the case of Smii Madho 
•^0 Fatah (1), reported in the same volume of the Law 
hold'^bat where a Hindu son comes 
"^ge made by his father, or 
a sale held or threatened in 
ere is nothing to show any 
•St sold, or threatened with 
f or dealt with by a decree, it 

oaoapo from having his interest 
olish that the debt he desires to 
g was of such a character that he 

a not be under a pious obligation to 

judgment in that case a decision of their 
(me Privy Council in the case of Meenakshi Naidn 
\ha Famaya Konnden (2), is quoted, the facts 
:j similar, if not entirely similar, to those in 
thoj,. > 0 . It is true that the learned Judges who decided 
the case of Earn Fmjal v. Durga Singh endeavoured to dis- 
tinguish the case wo have just cited by pointing out that in 
flic -one case the sale had actually taken place in. execution of 

the decree, whereas in the other no sale had taken place but 

was only threatened. Wo are unable to see that that ciroum- 
stanoo is a matter which can bo regarded as of any importance 
in the Aotormination of the qiiestion before the Court. In the 
earlier case of Mmsamut Mmiomi Babmsin v. Modun Mohun 
(3), it was hold tliat in a sale which took place in execution of 
a docroo passed tipon a debt incurred by the head of a joint 
Mithila family, what passed by the sale depended upon the 
nature of the dol^ {%,&., whether or not it was tainted with 
immorality) and the intention of the parties. In that case the 
debt was similar to the debt in the present case, as appears itoiSx 

(I) (1890) I. L. E., 12 All, 99. (2) (1888) L. E., 10 I. A., 1, 

(8) (1885) h. E., 13 I. A., 1 j g. 0,, I. L. E., 13 (klc, 21. 
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llu) jmlgnu'iitat. pti}'!' liJnflho Tlio dtHM-t'i' in nvproi y 

fihn pn^piM'i.y wa'J win f.tr luo-nn profiN 
(li'cron-luildnr in ri’spnnli <U' inml i'rntu which lin Inut 1 h'<'!i wfr 
fully ()nat>o<l. In dolivt'rin^ t>h ' jinlgincuf nl tlu'i'* Lov’ 

Lwtl Itohlntusn .“siyi^ Thn c.irnmn'-tnnt*-' of thn pi''* 

<lo nnt<!all forany inijniry a« "‘'n exact, nsientrtf* ’ 
preoltnk'd by a tloo.ri'n and r 
father from nailing intn/ 
gronntl that the debt 
ineredy illn^^nry and fadt 
the. ant.hnrity nf Ihr nrhjttA 
nething hut (lirdhari’^i (t 
panned by the wale. I f his^ 
sale of the entirety, he might 
or tho creditor might legally p, 
the Hoiw can claim in that, not 
oxeontioM. prooeedingn, they ought ii 
the ih(d. or the nature of the didit in a 
Huming they have such a right, it will as 
they can prove that the debt was not aii 
«i!o.” TiiCHe anthoritieH, it HcemH to u.n, CO* 
befoto tin. Womayalno refer to an nnreportv 
Bench of this Court in the ca«e of KI.»hfH Ltd 3m, 

First "Appeal No, 80 of lOO'J, in which a .similar (picstiou Jo 
that before tlie Court svas dooidsttl and sons wore held respon- 
sible for a debt similar to that in the present ease. For these 
reasons wo must allow this appeal, set aside the decroot of the 
lower Courts, and direct that the suit stand dismissed with 
oosts in all Courts, 

' . A'iqml <fect*e«d!» * 


(I) {W77) b. I!., 4 l,A.,a47. 
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n.f.r, Mr. ,M!.r« Ul.lr ,mi Mr. Mic, Jirto^rji. 

liAM 0‘MtNTlIM.-) ... HHOl.A KINCn (t>8PH(IPAOT).» 

... (/jot'll?), .‘t;!rtt Tminm'H Art, surtwM 17B, 193 

i will lio from an aiipollaio ortlrt r of a Collector, as 
ainicllatc duoroo, in iiroeoediuKS 'under the Agra 

'■ ■ ..d wliat 'doorocs’ under tliu Agra 

•la in tlio Civil Procedure Code, 

oocupAucy toiiftiit oi ocrtAiii 
ad hiH holding to Bhola Singh 
n Bold certain arreara of rent ^ 
Singli to him to one Dhani Ram. 
ad Bhola Singh in the Court of an 
ocond chiBH to recover tho arrears so 
.vas brought under section 93 (tt) of Act 
X ho Court of first instance gave the plaintiff 

j which an appeal -was preferred by the defendant 

"v, I 0 his order on this appeal the Collector, 

ting the facts, continued : — 
a-s' arc denied, i.r., the liability. But. I taho exception at tho 
outset to the status of tho plaintiff. Dhnni Tlam, jt scorns to mo, should 
have boon non-snitod at" tho beginning. Tho more fact of purchasing from 
_Jiwa Ram tho right to collect certain alleged sums of money owing to .Tiwa 
Ram does not produce or constitute a relationship of landlord and tenant 
between Dhani Ram and Bhola Singh. Dhani Ram might have had a right 
of suit if the transfer made by Jiwa Ram to him had boon mado with tho 
consent of Bholn Singh. There is, however, no anch consent boro s in fact tho 
Ui-mmaty here is alleged by Bhola Singh to ho merely flotitions, or at least 
oollusivo. I thoreforo hold that, as against Bhola Singh, Dhani Ram has no 
status whatsoovoT to sue for arrears of runt through tho Ront.Oonrts. He 
is nothing more than a hvolter for .Tiwa Ram with no rights against Bhola 
Singh. I therefore accept this appeal and reverse tho order of the lower 
Court. Costs will follow this award. Tho plaint may be returned under 
section 67 (c) of the OWil Prooeduro Code.” ^ 

Rrom this order an appeal was preferred by the plaintiff 
to the District Judge, who dismissed it, agreeing with tho view 

' • Second Appeal No. 762 of 1902 from a decree of 1\ W. Brownrigg, Esq., 

District Judge Sf Aligarh, dated the 7th of August 1002 , confirmmg a decree 
of W. J. B. Lupton, Esq., Collector of Aligarh, dated tho 16th of April 1902. 
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lififtiiut Mfi\ 'Biiur tnitt Mk MaMfJi* 

mx>Ahl KUAN (inmmum) m IIIKMILLATI BMAM km ommm' " 
akp UXmtVl} Klim (Db^b^bakt)* 

\ Huif» hns iHMni <riHntiNf«o(t a^ahxst oii(^ of two (lofondants 
iof^tanco nnd tlu> dofoaitHl pLvintilf has xxot appealed 
' ^a^ldU ton of ilio dofendant against wliom 

^^vtvay of x>uidios does not atnpowor 
in a diHU’Oo wlueli tlio Gtnirt of fitst 
.ooisioti of wliioh Court tlio pkinMff 
htu> Pf(tmd Eittn (I) and Atm($ Mum v, 
i& y/Afdul Kadfii* Bfm$m (S) dissented 

li l)y lijio pluiiitiffis for profits agrooti 
. plaintiiffH, at a private sottlomont of 
, anoosfcor Ewaz AH Khan and the 
.xahmiid Khan, a lambardar, and Parzand 
jd of a deceased lambardar. The Court of 
.wo (Subordinate Judge of Moradabad) gave the 
doereo against tlio defendant Mahmud Khan 
pting- the defendant Paryand AH Khan from all 


rfXKiii Prom this doereo tlio plaintiffs did not appeal ; but the 
defendant Mahmud Khan ap]>ealcil, making the other defendant 
the principal party respondent to his appeal. The lower 
appellate Court (Additional District Jutlgo of Moradabad) 
modified the decree of tlio first Court, and gave the plaintiffs a 
docroo against both dofundauts jointly. Against this decree the 
defendant Parzand AH appealed to the High Court, and the 
j, principal (Widcnliion urged was that inaumioh as the plaintiffs 
had not appealed from tho decree of the Court of first inatano© 
dismissing their suit as against tho ap'pollant in the High Court 
(Parzand AH) they were not entitled to any relief as against 
him. 

•Sooondt Appeal No, 112S of 1902 from a dooroo of B. J. Dalai, Es(i., 

Additional District Judge of MoradaLad, datod tlxe 22nd of AltgttstJ002, 
modifying a decree of Babn Pramatha Natli BanQr|i, Officiating Subordinato 
Judge of Moradabad, dated tlic 9tli of Juno 1902* 

(1) (1879) L L. It, 2 All., 487. (2) (IBSS) I. Xj/E*, 5 AIL, 266, 

(8) (1904) 8 C. W. 496. " " 
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Bh' Walitr Cdrm nw1 Mr. li:nhnwwntt Mkw 

apprllftnt,, 

Mr. AhM Majid md Miuwln Ookvl Iram- 

roBp<'ndtniit.H. 

B1.AIH fttHt Baneiwi, m\i ottt M 

arisoH was it wiit fm* profita ngainat. ‘ 
alkgation that thoy were bftth ’ 

(lisiuiHKod tho claim ua ag&in** 

pwont ttpiHillanfe, Farzaud 

<lhri Malumul Khaii, ngaiaf 

chum had hoot> tlourml, a; 

pwciit ap|Uillaftt, a party 

haa hi'hl that Fai'Kajal All la 

then lud'orc tho ('oiirt to pay 

Cemrt made a doorco to tliiit otto 

also ordorod him to pay coata. It. 

tho prtwiit appoal ia fill'd. Furnimd Ai 

from tho aait hy tho (tourt id fir^t ioata 

not appeal agaiiiat tho doo.roo diamSaaiii}^ hii. 

is ooiitondod on hohall’of tho roapondont that 

•w«« acting within ite rights in paaaing a disoroo 

All. In aupiwrt of that oontontion ho oitoa tho 

mm of JBup Jan BUnie v. Ahdul IfaiUr Hhviitm (i; 

wse the referring .Tudges have o.'Jproaaod grave donldo 

<|aeetiont The Full Bench hoard tho oaao, and giivi* < 

to the efioot that tho Court was noting witliin ita po 

passing a decree in a suit for contrihntioii. That ('< 

no reason for tho conoluaion at whiidi it arrivod. 
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a]>pcll!int lierc. I’lioy hold that when a snft has been 
^ nfi'iiinHfc 01)0 of lovo dofondants by the Court of firHt 
i the doA'nt'.'il plaintiff has not appealed ngainKt 
• deni*o(\ tho addition of the defendant ap;ajnat 
,.beon diamiased to tho array of parties does 
''ntdla to Court to pass against him a decree 
, 'nco dcolinod to pass and in the 
'.ntiff choao to acqniesce. "We 
‘‘’docroe of the Court below 
■ Farzand AH Khan. Tho 
f tho costs of the apjndlant 
ihito Cotirt, 

Appmi deorced. 
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^ on Mr. Jmiim 
rmioti if. MOHAN I.AL • 

doi siwtion -^Morning of inUrmM** 

.Aitee of Mtmictpal doari airuing a ^fo%mmUon. 

<1 Magistrate, who had been a member of a ^sxtb-committe© of 
ihiard which rocommendod the prosecution of a certain person for 
„a alleged ohatrviction caused hy him in a puhlic thoroughfare, was not, by 
reason only of this fact, jiersonally interested ■* in tho case afterwards 
initiated against such person so as to bo debarred under section 566 of tho 
Code of Criminal Procedure from trying it. The Q^nmn v. IXmiMoy (1) 
referred to, 

Tn this ease one Mohan Lai was reported to tho Municipal 
Board of Bareilly as having (jrcated an ol)struction npon a piece 
of land which was said to ho a public thoronghfare. The ques- 
tion was considered by a Snb-Coimnittoo of tho Board, which 
recommended to tho Board that a proseention should be started 
against Molmii Lai. The Chairman of tho Board accordingly 
initiated a pro'^oaiition, and tlio case came for trial before the 
Joint Magistrate of Bareilly, The result of th© case was that 
an order under section If';! of tho Code of Criminal Procedure 
was passed against Moluin Lai. The Joint Magistrate liad boon 
a member of tlic snh-committoc of the Municipal Boards which 

• Criminal I’ofgronco No. 212 of 1904. 

(1) (1881) L K., 8 Q. B. D., 888, 
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harl racommtmiliKl iho piwc^mMan nf M^^han l^aL am! f«ir ilit*' 

raiwon nUJiHd>ioti waa ialu'ti hr ^Inhan Lai t-n iho 

aonmalin^ tn ilw ptaivLiona nf\<raii<ni 5All i!io (I01I1.1 nf 

mil IV)cmtlun% Uu^ 4tiinfi lintl it*> jiiri>‘^il!f!* ^ 

t4u,H?aHa against hiuu Tlw onlnr par-sinl l»y il*’ 

kiito was takou ill appcml in ilm BiKsinus Jticlg 

tlm casa to tlu^ High <Lnrt fnr onkirs iimlnf soi 

Coiio, oxptasmng an ojhninn ihat 

Jiitisilintioiu Bafnrc llm riaHinl * 

SamonH Jiulga^ who original Ij 
4S8| retinal ami was HotHwedou 
Chairman oftho Municipal Bnaro 
tiatirni of prmuHalings aj»;ain"t tho a^ 
tion was taken this (lifmor luairing i 
of iho floint Magisimiet 

Balm Siitd (ihmkp for the api'Ho 

The Aasistant (iuvorninent Atlynnaiio (M. „ 
for the tJrowiu 

JvNon.^ J*™T!ie learned He'shms dnd,‘»;<‘ of' liana, 
referred to this Court the following i,}tt!e..iioio L wlicitlier' 
having been at* one iline ilmirnwn tho Miinieiptil lloiii 
and whether the Joint MiigiHirutA, having Imm niemher of the 
CommiUoe whidi advimHl the pmsoeniion of one Mohan lad 
for btoaoh of tlio Miinkiipa! laws^ either or lioih of tlmin are ho 
prtjndioed thereby m to be unfit to dispte>e of the ran* of Mohan 
Lal^ or whether RX^iion finll of the Codo of Chiiiiiiud Ib^oeetliire 
espeeiidly exempts both fnm anf opinion of prejtiditfin 

When a Ocnrt of BoHsion rrptulw a i-t this C Lnrt it dmm 
HO under eeetion 438 of the LLde of Criniiiial BrocaHlurei and its 
report nbould imntaiu a reaommotidatifni thlit ifio Heiitenoe be 
revorsed or altered* Titers is im Keofiou 1 kuuw of in the 
proHont Code of Criminal BrooHshire eurrespouding to the idit 
Hootion in Aet .No* XXV of IHISL \Ciitth rmp ovtn‘H ii Court 
of Besiion to mnl up a<in:.4ioii for ilio opinion in this C’ourt* 
At the request^ however, of the learned vakil who appears for 
the potitioners, I have taken up the ease under section d‘li) of 
the Code of GrimiiiaMkoeeilitre, iiin! 1 h.ivo eonddenaf the 
question whether in the present ease Mr* MeNair can }le held 
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bo "personally intorosioa” in tliift case, and tboroforo dia- 
'«od from tryinfx it nmlor tlio provMona of aootion 55(1 of 
’ of Criminal Proi-oduro. I have not thought it nooOB- 
’*!& whothor tho lonrnod Sessions Judgo is or is not 
grave dotibt whotlior tho word " try ” upd 
'ny case bo applied to proceedings taken 
'leotion 435 or any other section of 
dn which ho is not empowered 
yreport the case for tho orders 
doing violence to the word 
■ any such proceeding. 

oro mo Mohan Lai applied to'tho 
for permission to build a chahuira. 
^ator on, Molian Lai sued a rival 
onnd in the Civil Court, and obtained 
.Jkession, Ho followed up this decree 
.V piece of ground. A soloot oommittoo 

% "jir was a menabor, considered this to be an 
' '<fd advised that stops should be taken against 
Llie papers wont to Mr. Campbell, who direoted 
.ition. Tho extent then to which Mr. McNair was 
concerned with those proceedings is that ho was one of a certain 
body of members wlio, itslioiud bo observed, did not direct a 
prosecution but merely handed oji a recommendation upon wlucli 
the Chairman of the Board took action. Can such a person bo 
said to bo “ personally interested within the moaning of sec- 
tion 666 of tho Code of Criminal Procedure? The learned 
vakil relies upon the illustration which is appended to that 
section, and tiiuui ati unroportod case of this Court — Criminal 
Kevisiou No. 327 of 1903, dc<tidod on the 6th August 1903. In 
the illustration tho Magistrate who trios is tlio same person 
who in anotlicr capacity had dirooto<l tho prosecution. In the 
case of Ahmed llmain it was alleged tliat tho Joint Magistrate 
who tried tlio case was Chairman of a special mooting of a cora- 
mittoo which ordered tho prosecution of the accused. Tho case 
before mo seems to fall within tho principles laid down in The 
Queen v. Eandsley (1). It is difficult to conceive what “ personal 
(1)^(1881) li.R., 8 Q. B.I).,3S3. 
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intort^at Mir* MoNiilr ootild pr^aaihly hwi^ IumI 
tfkoaw eaiHH^iiilly ir c-HiunnU^ ihut» Ihv 

ia a aiibatiiiiiinl uif^nn^ai givit)|^ rtao to a real hv, 
iii tlu^ po'%'^ilnIiiy <vf a buia, .1 jla ililn 
i Blur fore. 
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APPELLATE CEIMINAI 


JU/or» Mr. Mi 
KMPRUOU «*. MAUI 
d(it M. SLV o/lRtlH {tndi.m Pmil Cmh> 
truHi^-" Pruiwr/il "•‘•P im 
iteld tlmt B t’nnoi'Ui'il rliiMjm' fulls wUliii 
porty ’* n» nswl i« m'lttinn 4Wi of (l<i' Itiiliim 
«fi mofi' than tU« wlno nf i\w jmi>i’r ujinu wlilrU 
of a ('QivvU'litin fof rriininid lit'i'iicli of fritnl tlvB ij 
jiroporty in is'sjn'rljof wliii’li tho Iironoli of (rust (» 
to fur »» MoUon W of tho (’oiIi> is roni'orni’d. i|itil<' iuiumto i, 

TiIK fiuitn of trlii.s cnMi net* ti-i fnll'nVfi • 

Ono Tulishi, ji tint, rdf'll ;i suit ngnind. (’Imiii Htikh, • 
rofljit'r of Nolitor, nnd Hut Husan.u zamimlar of tho wiiiiu 
in tli« MimMifV Court to rt'oitvor tho priou of nioIaRRtw, whluli ‘ 
the plaintiff Imff supplietl to (thain Bukh luu! for which ho htul 
not been paid. On the Iffth of .Inne HKQ a doon'o waa pnwsofl 
m farU agaitiHt Chain Stikh ; hut on Chain BukldH appHontion 
this ex petrte deoree was set aside and the suit restored, d’o help 
Mm in the donduot of this suit flhain Bukh empluyeti Mania 
Bakhsh, who, though hy easte a il vor, wa^ a person wim made 
a practice of helping litigants with their eases. 1\Ian1a Ihvklish 
seems to have taken an nntive inli'fest in thi' snit against 
Chain Sukh, and in the nourse.t»f the preparation of the liefene.e 
was entrusted by Chain Bukh with a Imndle f*f enne.elleil 
ohoqnos, whinh Chain Biikh intimded f. file as exhilnts. <>n 
the 25th of Heptemher th(Mliitt» ftueil for the hearing of 

the oase, Chain Sukli oaine into nipior. lie handeil the bnmUe 
of cheques and an aecount hoidr to Mania Bakhsli. They 
went together to the honso of Ifainid Ilnsan, (diain Hukh’s 
vakil. The vakil oxaminod the ohequos. iunl made thojn over 
•Crlffiiaai Apjwal No. 7Hfi of ISOS. 
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*0 luH (!lork in onlor Unit a lint ho prcjwml for Chain 

kh. 'I'ho (ilork in-oparwl l.iio Iwli, uml Cluiiii Hukh ainl Mania 
■ l,of;(>tihor. Chain Hnkh apjKmru to havo givon tho 

' Mania Bakhsh after leaving Hamid HasanV houw. 

' -vut 10 o’clock in tho morning. By noon Mania 
t>poarcd with tho chequoH, and could not ho 

’ -'‘'Miontly arrested and oommittod to 
■'rial Sessions* Judge of Morad- 
ludor section 408 of tho Indian 
^ years’ rigorous imprisonment, 
^ntouce Maula Bakhsh appealed 

'J 

aho appellant. 

eador (Maulvi Qhidam Mujtaba), for 

. ,.ala Bakhsh, a dyer by caste, has been oon« 
offence under section 408 of tho Indian Penal 
sentenced to rigorous imprisonment for two years and 
six months. It appears from the^ evidence, of Hamid Hasan 
" ■ and Inayat Ahmad, vakils, that MaulajBakhsh was in the habit 

of attending Courts and oiloring or giving help to litigants. 
In April 1902 one Tulshi, a Jut, filed a suit against Chain 
Sukh, a sugar refiner of Nelitor, and Ibn Hasan, zamindar of 
tho same place, for the price of molasses, wliich, as Tulshi said, 
ho had supplied to Chain Snkli rind for which he had not been 
paid. Tiro suit was filed in tho Court of tho local Munsif, and 
on tho 13th of June a decree was passed ex fmte against Chain 
Bukh. Chain Bukh applied and got this order set aside, and it 

* was to holp him iii^ tho conduct of tho revived suit that Chain 

• Bukh says ho employed tho petitioner. There is evideuoo, which 
has boon believed, that Maula Bakhsh did take a more or Ims 
active piart on Chain Bukh’s side. Hamid Hasan, the vakil, 
states that two or three times Maula Bakhsh brought a bundle of 
oboijuos for his inspection, and that on the day of hearing ho 
iutoudod to file thoso ohotjuos in the case. On tho 25th of Sep- 
tember, the date fixed for hearing, Chain Bukh ’hame into 
Bijiior. He handed the bundle of cheques and aocounb book 
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to Mfttila BakliMh. They wont trtgetiu'r to t!i« hotif^r of lliuuid 
llftHan* Tho vnktl oxaiiniu'd tliu (jIumiih'k, nml nuulo thoin over 
to hw clopk ill ordor that a list might la* propaml for Ohf 
Sulcls. Tim dork |vr<'|Hin>d tho list, and (duiin Hnkh i 
Mania Bnkhah Idt tngotlmr. C-liain Snkh sayn lie 
olmfjna*! to Mania Bnkhsh. Tn ihin Im is no 
Chandhri Bmlhim l:>i«gh, who saw tlm <du‘(|«o; 

Bamaj Burai. This waa at 10 a. in. By noon 
had disappoarod “With the ohoipms 
The last that was soon of him v 
three milas away from Bijnor. 

These are the tnain fiU’t-i foimd 
I was at first imdined t» donht son 
onrefut oonsiderution ol tho eviih'Ui’o 
witnesses (diatii 111 ri Budhan Bingh and K 
the onmdusion that there is no gtio I ground f h luli 
the view taken l>y the learned .Indge. 

But it was strongly pressetl np“n my al tentitin hy the liiurned 
counsel for Mania Bakhsh that the dement of iH^hotU'Sly, an 
essential ingredient, so to spi'ak, whi»di must, he found present 
hefore a eouvh-tion cun he rightly had under section iOH, was 
aliscut, or at any rate was net proved. No wriingfnl gain had 
been shown to have ucernod to Mania Bakhsh, and the wrongful 
loss suffered or said to have 1 teen suffered hy t'hain Bukh was 
purely hytKithotioal. I was much impressed hy this argmnent 
ami took time to consider and consult authorities. 

Jt is true that the so-called cheipies had all of them heeu 
honoured, HO to speak, and were no longer of value as instru- 
ments upon wliidi money could he procured, and the tjuediun 
really turns upon how fur those so-caned dieipies, whieh are imt 
fibown to have had at tho time of their ahslruotton Idglier vahio 
than more pieoo.s of paper, could he held to he proptn-ty. I have 
come to tho conclusion that they were property within tlie mean- 
ing of tho Indian Tonal Cmlo, oven iwuming that they were of 
no value further than tho paper upon which they wore written. 
The question of value, except so far as section is coucernod, 
appears quite immaterial and the (Junviclion umler stuffiou 408 
of 4110 Indian Penal Code is a good and sound conviction. 


viMruiwu 


MABr.Ji 

liAKltSIt. 


vo:r.* x:^vi!*] ali^aitabat) 

I iuiYi) coiiHiderocl UiY c|iie}^U(Ui of nentanoe., Md I do iiofe 
'nd taking tho (unnunstancoH cd' the VAXm m proYtd^ it is 
'’»ly severe. 

:e petitlo!! is dismissed. 


''APPELLATE CIVIL, . 

Jmiim Mair and Mr. 

'’^i;^AK3> OTHBBS V* TOLA, BAM 

^'kh^Aei (Zmal) M. II of 1901 (Agr^ 
193 — ^ Ordor Doorm ' — A^^oah 

.0 Disfcricb Jiulgo from an ordor of an 
I if stich order, % tko foroo of scefclon S 
Itits io a dee roe, 

and oiliors^ deoroe-lioldors, applied 
dcci’oo ngainut lihoioc jndgrnout-dobtor 
a ao OouPt'bf an ABsistant Collector of tlio first class. 

^ . ' Wvijfo^ inot with an allegation that by delivery of largo 
^ ^tqdanlftres of ^ain to tho decree-holders the dooree had been 
■ ' partially satisfied, and it was prayed that part satisfaction of 
0 the decree might bo entered np. Tho Court, however,- dis- 
believed tho judgment-debtor’s allegations, and disallowed his 
application to certify the payments sot up by him. Tho judg- 
ment-debtor appealed to the District Judge, who accepted tho 
jndgmont-debtor’s plea of payment, and royorsod tho order of 
tho Ai-sistant Collector of tho first class. The doorcc-holdors 
tlicroupon appealed to the High Court, urging that no appeal lay 
to the Court below. 

Pandit MUi, Lai Nehru and Dr. Te,j BaJiadur SaprU; for 
tho appellants. 

Munshi ZaZ, for the rcHiJondeut. 

, PLAin and lUNKinri" JJ.—This appeal arises out of an 
order passed in execution of a <le«reo by an Assistant Collector 
of tho first class. Tho solo point raised in the appeal before us 
is whether aij. appoal lay from tliat order to tho District Judge. 
The decree was passed in a suit falling under No. 16 of Group B, 

•Sooemd Appeal No. OUO of lOoS, from a docreo of W. F. Woihi7ifl^ 
District Judge of Agra, dated tlio 24th of Juno 1908, reversing an order of 
Babu Enp Narain, Assistant Collector, first class, of Muttra, dated tho 80th 
of March 1803. 
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eufcortaiii no doubt. Wo arc of opinion therefore that the 
'loiirt bolow rightly oxcroisod itri juriadiotion in appeal. Thia 
')al tlunadhro must fail. It ia accordingly diamiaaed with 


-''ant; mutit prevail. The order appealed againnt was an order 
' ' ,of a docroo. An order granting exoontioxi is an order 
tiio Code o£ Civil Procedure, wlrioli by reason of sootion 
Tenancy Act of 1901 is applioabk to lAocoedings in 
Xfc appears that tlio respondent obtained a decree for 
' arrenvK nob liaving been jiaid, applied for ejects 
Por reasons into wlucli it is not necessary now to 
di the application was made dismissed it. Subsc- 
‘tbc ord(‘r dated the 5bli December 1902 directing 
.o-fd. it is from that order that the appeal to tbe 
Section 177 of tlie Act provides tlmi an appeal 
..^\hidgo from the decree of an Assistant Collector 
St cias. , any of the suits included In group A in wbicb the value 
'jpet-mattef cjcccods Rs. 100. This was a suit included in Croup A 
.1# valiie*;oi it exoooded Rs. 100* If the order from wbicb the appeal 
, the tfdurb bolow was made is a decree, undoubtedly an appeal did lie to 
feat Court under section 177. As I have already said, the order being one 
granting execution of the decree was an order under section 244 of the Code 
of Civil Procedure, and consequently came within the definition of the vrord 
<docreo.» Whether or nob the appeal would succeed upon the merits is a 
question with which I am nob concerned. Having regard to the provisions 
of the law referred to above, I think an appeal lay to the lower appellate 
Court, and the learned Judge was wrong in refusing to entertain it. I 
accordingly allow the appeal and remand the case under section 662 of the 
Code of Civil Procedure to the Court below for disposal according to law. 
Costs here and hitherto will abide the event. 

Apimkl dismissed. 


KiUU40 

kSiKOU 

. 

PoTA KaU. 


REYISIONAL CRIMINAL. 

JB^efor^ Mr, JmHvd Enoir, 

NANItK AKB 

'Crimiml Fro(* 0 iur& CodOj ii(tafwn 566 — of ** f mmallif 

maliih// hiimolf a in a which he is trying. 

On a day when the Courts wore closed for the Christmas holidays two 
persons came toea Magistrate's private house, and there made an oral com- 
plaint to him. When the Courts reopened the same persons filed a written 
complaint in the Magistrate's Court, which resulted in certain persons being 
put upon their trial before tbo Bame Magistrate for an ofence under Section 

^Criminal Revision No. 178 of 1904. 
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of Ite Indina ?«««.! Code. ttnrinR ilio oowruo of Uio tvisl tlio ’Mugliilr’ 
e«in»i<lered it li!» duly to n>po«! itisown cviilt'noo «» io tin’ ci-Tunvai 
wltendlnR tUo mkittg of Uio orol Iuh l.oom', 

oros»*i‘Sftfflined and l‘tl■»xn!ltln<'d, Jl^hi thul tli>* 
conaidofod to 5)0 *' vofono'ly intowsti'd” in tiio oiiaB WilJlH '' 

woU«m 5 r>fl of Iho (Jodfl of Criminnl I’rooi'duw. JaiMW^y 

f?a»P»Ai (1) and iTA# qmms\ Jlmuhha {'2) followed. ■ « 

V, AhA^l MaU Mink (»), Oirith Chnndw v. Qo 

JKwjUBmv. JK'ttaffaatfB) and v. Jhtlx (R) y- 

Tub faote which, gave rt.'-'o to thin apjil' 

During the Christmaa vacatiou of 1008 ^ 

and Anwar came to the bungalow of 

Budaun, and ehowod him certain injnn 

had rocoivod at the hands of two mou--:. 

man; their name.t were not mentioned, 

roopenod after tlio Chriatmas vacation a w,. 

filed in the Joint Magistrate’s Onirt, and in «. 

certain persons were put upon their trial Isifoia. 

trato. During the lirial tlte doint Ma (rale «oii. 

expedient to place upon the nusird what to.,k place en tli. . ,i.. 

of .December, and he accoidingly reeonle 1 his ..\vn evideneo 

on oath, and was (Inly cross-examined and re-examined. As 

the result of the trial tlus three aeen =ed were eonvieled and 

sentenced, ono to one month’s rigorons imprisonment.,, the other 

to two small fines. Against these e.mvi.ni.ms and sentemvs an 

application in revision was piarsonti'd to the High (’uiirf, and it 

xvas contended that the trying Magi. -Irate l-eing hiiusell a 

witness in the case had no jurisdiction to try it. 

Mr. 0, DiUon, for the apidiciant, 

The Assistant Government Advoeal-i! (Mr. 11*. K. Pnrh'r), 
for the Crown. 

Khox, J.—TIio solo ground on wlueli 1 am askts! to intm'IVrti 
with an order passed by the Joint Mat'isi.rate of lUnlnnn, tinted 
the nth of March 1901, and seutencing the apidii'auf, Nauiii' to 
one month’s rigorons imprisonment and the iijiplieant.s Mehi- 
ud-din and Ilu.saini to a fin(» of .Its. l.T (>nt;h for an tdleiita) 
under section 323 of thti Indian Penal (t.de is that, as the. 


(itiisas) i.L.n., 15 All., W 2 . 

(2) (1881) L. R„ 8 Q, B, I)., 88.1. 

(3) (1894) l.l4.E.,21Cftlo.,m 


(.t) (IH'.T.i 1 . L, i:.. ,s.w. 

(;.) (iH'.^a) 1, 1,. It., m M.,.!,, rra. 
(0) (1877) L, U.. 2 tj. It. !»., fir,S. 
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■fcrato was a witness in the case, ho had no jiuisdiotion to 
d his pi!>«. 5 pedii)gs are therefore void. 

^ to imilorstaud how tho Joint Magistrate came to bo 
• case and to judge of tho nature of interest he is 
it* wdll bo necessary to set out a short state- 
ring the Christmas vacation of 1903 two men, 
'ame to the Joint Magistrate at his bunga- 
' jurios which they said they had received 
n — a karinda and a Musalman. The 
,d Amirdnla were not mentioned. As 
cation was over, the written complaint 
was instituted was placed before the 
■ tlioreupon took cognizance of the case 
. During tho liearing of it, howovor, ho 
aioht that ho should place upon the record 
tly) 2Cth of December. Ho accordingly 
. .^uatomont on oath, which he himself recorded. Ho 
^ permitted himself to be cross-examined and re-examined. The 
ojross-examination and the re-examination was also recorded 
' by the Magistrate. At the time no protest was made and no 
question of want of jurisdiction was raised. The deposition 
was recorded on the 10th of Februaiy, tho judgment was not 
given till the 11th of March, and from the date of the deposi- 
tion to the date of the judgment this question was never pvit 
forward. 

Now, however, objection has been taken by tho learned 
counsel for the applicants, who based his argument upon section 
556 of tho Code of Criminal Procedure, and referred to the 
[precedents Eavi Kishore Mitra v. Ahdul BakiMiah (1), Orish 
f Chandra Ohose v. Qiiem Emp'em (2), Qwen-Empresa v. Mani- 
Imn (3). He also invithd tho attention of the Court to the 
remarks of Mr. Justice Lxish in Serjeant v. Bale (4). Lush, J., 
said : — •“The law does not measure the amount of interest which 
a Judge possesses. If ho has any legal interest in the decision 
of the queatioirone way he is disqualified, no matter how small 
the interest may be. The law in laying down this strict rule 


(1) (:an4) I. L. B., 21 Calc., fl20. 

(2) (18'J3> I. fj, B., 20.Calc., 867. 


( 8 ) 


(1886) I. L. E., 19 Mad., 268. 

(1879) L, E. 2 q. B. D., 668 at p. 667. 
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lias regard, not bo mnoU wUx>fi to tho motives wliioli . 

Mtnposcd to Idas the Jiulgo, as to the of the Ut 

gnnt parties. One important object, at all events, is to <■ 
away everything which might eugondor suspicion and d'^ 
of the trihnnal, and so to promote tho feeling o^oc 
the admimstratiou of jnstSe which is so cssout^» 

andsecnmty” Tho oircumstanees of #;oa8ei 

which it was found that tho Magistrate^ 
interest in the proceedings' before him, d^ 
the circumstances of tho present case. In 
Assistant Magistrate made a very thorm.^i 
himself felt that ho was not in a position 
upon tho information which he had t.htauuHl ■ 

In the se(!oiul ease the Magistrate liad not gone _ 

bov, hut had embodied in his judgnumt matters whi 
como to l.i» Itotooitol k.>o«Weo ...Hi mnhv lu» 1”“;"'*' ” 

to on oath in the witness-box. It is tuio 11 

ttal c».„ l..y .low.. 11- ..o M.>f' ‘■■J- , “ , V". " 

1.0 ia l,i.H»lt .. wit..o.o.. «... ... O'. ‘ » M 

mMlo o lo<i..l ioniiootioi. of ‘1.0 «»’ “I'oBO'' 

for the purpose of soeihg what damage had been ( one, an 
the Court hold that tho Magistrate’s view of the Iocms % 

« wl..t i»fl„on(to.l l.i...l.. «.*‘ '-'J" 

of actual damage being caused was true, and the delei ct ^ 
damage was done was false. In the present ca-e the Magis- 
trate appears to have taken no further part than is done 
by any Magistrate before wlmin an allogatiua is made orally 
with a view' to his taking action under the Criminal 1 rooo- 
duro Code, that some person lind oominitted an oflonoe. He 
ojcplanatiou to section 5.'>C> lays down one test wliethor a 
Magistrate shall or shall not ho deemed t. he pers.mally 
interested within tho miuuiieg of the si-cUoii. H the rcusmi 
for imputing interest to the Magistrate is onl} t iiit lo 
viewed the place in which an offence has hetm alleged to have 
been oommittod or that ho has made an iiuimry m connection 
with tho case ho is not to ho doomed « personally interostiHl 
go far as to oust his jurisdiotion. The making d an iaipnry 
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Wahilv trocs riHih-i" all that is attributed to the Magis- 

■yer of the petition of Ganeshi (1), the Court profo 

Mn> the Hues lai I down iu The Qmen v. EanMeyi^). 
.«Q I held that that which disquahhcs a Magistrate 
' i. casd substantial iut^&st giving rise to a real 
yely^to a possibility of a bias. Cases may arise 
Expedient, if objection is taken at the proper 
,au .. V.4S0 Should be transferred so as to remove any 
' rea ..e <-rc..’ad'actually present in the mind of the accused 

■ icou-, ..iCho iill u»t got 0 iiir trial. Thovo «ro no groondB 

■ .l,h.to«r ftr »n,.l.o»ii.g that any ancli ana, .icon eniatol in tho 
. nhhd of, tho aocvacl in the ,aoao„t c»o. Thia ia «v>dcnt from 

She 'fact that they never Raised the ipiestion before. It is cleai ly 
C an after-thought whieh has occurred to them as a moans or 
••-^^capingfrom the consequence of the act of which they have 
been found guilty. I therefore decline to iuterfero. 


Nakhm. 


PRIVY COUNCIL. 

EAMPAL SINGH (DnrEHnANT) ii. RAM PRASAD SINGH and 

OTMES (I’DAINTirrs). 

rOn appeal from tho Court of the Judicial CommiBsionor of Oudh Luclcnow ] 

Lj^‘dic■a^a-Cwa Procedure Cede, section IZ-quesUon directly and sub- 

itantiallvinieeue^OrneHon io raise .round of defence .nf^mer su^t 

Ji nn Ondh taluqdar, executed a deed of gift iul859 hy .ihich he purport, 
.,..,.to.itheouiyBou.;. 

ritv^rdTcLd that uotwult-audiug tho deed of gift the preprieta^ 
Ihtiu the taluq was vented iu him was settled hy a compromm . hy the 
temns of which various portiot's of the taluq were to ho held for Me 
TmL other of JJ and on tho expivatioa of those three lives £ (the 
““ „!“ f m and hishoivs were to sueceed to tho whole of the estaW. 

T'Iu7comp'o«'»° was omhodiod in a decree of Court. In 1876 ^ 

h ought a suit ag*ainst and his wife to cancel a deed conveying a portion of 
the tduq to the latter as being in excess of the powers of ahenation giijon to 
B hy the compromise of 1871. The defendants m that suit did not c 
the validit y of the eompromise, but upheld the alienation as valid, and 

Present .—Lord Davbt, Lord Robbbtson, and Sib Aethvb Wilson. 

(1) (1898) L. R, 16 AH.. 192, (2) (1881) L. R., 8 Q. B. D.. 388 
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PJovemher 11 . 







fill tmun hkw ttEPomtR. 


Witi'kil tMt JL lvft4mtt md\ xniwmi In i\m |>to|w^i*|^jil^iiU^tt »!» tf 
niiil Imwm wnm mbtHl nn tlinii pninis. Th^ t.lial h 

mm nnd^^r ihn imtm of tha ai^wtnooni/* tlo^i *‘ 
iiUlwK will Inliniii ilio eitnio $mm timts fti* 

witItItHi tn iuft I tlml tivn nlinnailon ww» mM m aKahini 
of t1i«s piwei* by tlie ootnpifottilw^ to wlio 

mmm fm lilt lifo i hx% %\Jtim tlgU litu! yet ao 4 j^u# 
iho ijOiMiwIon of S*M wife* In 1BB0 aftor tho tloail^# 
tiott of tito talnq %^%n attaolHul by oroditori o'" ■ 

dooroo wltbont limit of tltk* In a suit btougl-K^r ■ 
against M, bi» judgmO'nt ctodltori* and tbe purolt^*^^ 
doclavod that tbo plaintiff was ontitled as tlio iuuuedl^ 
absuluto ostato in tbo portion sold on tbo deatb of ,/C, tinu 
doatU tbo Halo would bo inopomtivo as against lum, tho dofopdan*, . 
tho dofonoo that ho hsul by virtuo of tho deed of gift of ,lBo9 an ahsoluto 
whioh was not aisphuuvd by tho offoot of tho ooaipi’oun.MO and tlio doci 
embodying it. 

livid by tho Judmial Conuuittoo (iuindinning tho doo of tho JudiHa. 
Commiagionors of Oudh) that tho dooisiou in ila^ stiit of 1B7B. as having 
ostabllshod botwoon M and X (tho fathiu* and prodoooHMur in liilo of tho 
plaintiff) that E had only a lifo intorost in tho ialuq, and that L (and ihorti* 
foro also tho plaintiff as his lioir) liad a vt,?Bt:Od intorost in iHunaindofi Wili 
fiw Judin iiht in tho prosont suit. 

Ai’PEAL {’rotii a jiulgmont Mul deoroc (Novi'IuIh'i- 1511) IHiHl) 
of tho Court of the Judicial Gouuuis^sidiirr of Oudh, which 
reversed a judgniont and decree (April 20tli USUi)) ot tho buh- 
ordinato Judge of Purfcabgarh. 

Tho oldof q^uoation raised on tho appeal was tho uaturo of 
the interest possessed by Kaja Kainpal Hingh, tho appeUant, in 
tho estate of Ratnpur ICaithoula a talnq in Oudh. Tho second 
Summary Scttloraont of that talmi was made with Raja llan- 
want Singh, to whom a talmplari sauad was grantial on 2*Sth 
October 1860, and after tho passing of the OiuUi Kstakw A<5t 
■ (I of 1860) his name was cnterotl in Urts 1 and 1 1 prepared in 
accordance with tho provisions of that Act. Uaja Han want 
Singli had two sons, Partab Singh and Laolunnn Hingh. 'I'ho 
elder, Partab Singh, died before liis father, Jeaving a son, 
Rampal Singh, tho present appellant. In order to Ke.ttlo tho 
suOCession to tho estate, and prevent disputes botwtieti his grand- 
son Rampal Singh, and his sou Lacltman Hingh, I Ian want 
Singh on 2ad April 1859 executed what purported to be a deed 
of gift of the whole estate (with tho exception of six villages) in 
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favour of Ramp^'^Singhj then a ohild ; and Eampal Singli’s 
name was entered on the revenue registers by an order dated 
January 1860. Hauwant Singh, however, remained in 
iqn and managed the estate. On 6th October 1864 Ram- 
wlio was then about 16 yeate. of age, leased a portion 
called Kalakankar to Hauwant Singh for his life 
’ ^ “(•the remaining portion of the estate called Dharii- 

^ ^ ’^was od-ifnder the management of Rampal Singh. 

'■ .When Rampal Singh attained majority, disputes arose 
I between him and Hauwant Singh, which eventually on 4th 
,/ October 1867 they agreed to refer to arbitration ; and in the 
' . arbitration pi'ooeedings Dharupur was also_awarded to Hanwant 
, . '*7' Singh, who was directed to make an allowance’to Rampal Singh 
for his maintenance. On 24th January 1869 Ranipal Singh 
leased six more villages to Hanwant Singh for life, rent-free, 
and the Dharupur portion of the estate was placed under the 
management of the Deputy Commissioner. Disputes continued 
between Hanwant Singh and Rampal Singh, and a suit was in 
1871 brought by the former against the latter in the CoTirt of 
the Deputy Commissioner of Sidtanpur for a declaration that, 
notwithstanding the deed of gift dated 2nd April 1869, he 
(Hanwant Singh) was the absolute proprietor of the whole taluq. 
This suit was compromised on 1st September 1871, the deed of 
compromise providing that Rampal Singh should hold the 
Dharupur portion of the estate for life with remainder to his 
mother Dirgaj Kunwar (widow of Partab Singh), wdth remain- 
der to Hanwant Singh ; that Hanwant Singh should hold the 
Kalakankar portion of the estate for his life with remainder 
to Rampal Singh for life,^with remainder to Dirgaj Kunwar 
for life j and that the ultimate remainder to both estates on the 
deatlis of Hanwant Singh, Rampal Singh, and Dirgaj Kunwar 
should be to Lachman Singh and his heirs. A petition was 
presented to the 'Court praying that the suit might bo disposed 
of in accordance with the compromise, and on 7th September 
1871, under section 98 of Act VIII of 1869, the then Code of 
Civil Procedure, a decree was made accordingly. Appended to 
the decree was a note to the effect that " the Court directs 
that each party shall within two months draw up a formal. 
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agTcoTOent cmbodystig tlio terms of tlio 'e<Wfprnnuso filed ia 
tliift Conrt : ” Iwt tluo only formal agreement afterwards 
was one executed on SOth tH'tober Ifeil by llauwan 
alone, and duly rcgiatered. 

On 6tli Juno 1873 Eann^al Si.igh made a gift c ; 
oatato in ccrtaiu villages in the taluq to bis wife 
war. Tboroupon Hanwant Singh and Laohmar 
a suit in the Court of tbo Deputy Commis^iot 
against Eampal Singh and Subhao Kunwar ti^sm 
of gift of 1873 as being in violation of tbo terms 
promiKo of 1871 and tbo dcoroe made on it, atul pra} . ^ 
it might bo doclarod void, and tbo donee bo disposst'ssod, ^ 
that tbo rights of Hamvant Singh and laudiinan Singh migt. 
bo dcolarod in oonformity with tbo compnnni^o and doeroo. 
In deftneo it was contended that llampal Singh bad power _ to 
alionato as ho bad done, and tliat the gift was therefore valid ; 
that tbo possession of Snbbuo Kunwar could not bo < nturbed 
during tbo lifo-timo of Rampal Singh ; and that Jnmbman 
Singh bad no right to suo, as snob right would not accruo to 
him until the deaths of Hanwant Singh, Uampal Singh and 
Dirgaj Kunwar, No plea was raised that tbo coiupromiso and 
deoree of 1871 wero invalid. In that suit issues were settled 
« (1) olau8e2 of tho sulohnama Btamling as it does, can a ciuiso 
of action accrue to tho plaintiff Raja Hanwant Singh irom 
an alienation made during tho lifo-timo ol tho dolondant 
Eaja Bampal Singh of tho nature ol tho alionation in suit 
and "(9) Has a cause of action accrued to Ualai Laoluuau 
Singh or not?” 

On those issues tho Deputy Commisaionor on 31ht October 

1876 gave judgment as follows ; — 

'■ With rugard to iisuo 9. Ilaa a mm of action nBrniril i« U ihn Lachman 
Singh or not ? Tho Court wa# of ojiiuiou that i.laiutifT'H rn.liealUni i« souud, 
tit., that whoroas the dociiion of the Judioia! la-rda of Ilor Maj.-at ft Urlvy 
Council, relied on by dofembint, rolatce to a claim to a futuro luUcriUuee, the 
preeent claim relates to an actual broach of agrocment, and ia. therefore, not 
covered by tbe ruling cited. It tbo ultimato devolution of the eatalii to H.iUa 
lachman Singh and hie heiri woro only a wore doubtful and cont iogent pro- 
bability tbe ruling might bo relevant. But his position is far different to 
this, he is a oertain remainder-man under tho toms of the ngreemeut, elauie 
7* That olanse rttni thae i— 'Oathe.daathof thiUsb survivor of these three 
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porsons, to wit, Rfijfi. Hanwant Singli, Raja Rampal Sitiglij, and Du’ga.| 
Kunwar, mother of Baja Bam pal Singh, Babu Lachman Singh, the sooond son 
of B ija Ilanwant Sihfl)i,ixna his heirs or representatives, under the meaning 
of Act I of 1869, section 22, shall Sttccoed to the whole of the taluqa of Bam- 
... pur ICaiihoula, but the said Babu Lachman Singh, or his heirs or representa** 
M, shall not exercise any interference or control whatever over the «aid 
-ja, except over the six villages alluded to in clause 8 hereof, till tho death 
aid Baja Eampal Singh and of his mother, Dirg'\j Kunwar.* By this 
Lachman Singh or his representatives will certainly inherit the 
"ime or other. Issue 9, accoi’dingly, was found against the 
this shape, that if cause of action he found to have accrued to 
plaintiff, B:ija Hanwant Singh, it will also have accrued to plaintiff, Babu 
Lachman Singh:” 

atxd on the issue whether tho deed of gift was void as against 
Hanwant Singh the Court said 

**An regards the caneelmont of tho deed of gift it appears to tho Court 
that as in drawing up this instrument tho Baja defendant has gone beyond 
tho powers assigned to him under clause 9 of tho agreement, tho instrument 
must be pronounced to bo null, void, and of no effect whatever, either as 
authorissing the present possession of tho Eani defend mfc or tho devolution of 
the gifted vUlIges after her death. The decree will pronounce accordingly,” 
As to the right to eject Kani Subhao Eunwar the judgment 
proceeded: — 

** With regard, lastly, to that portion of the claim which seeks to eject 
the Rani defendant from the gifted villages, tho Court finds that no right 
whatever to claim such ejectment has accrued to tho plaintiff, Baja Hanwant 
Singh, Clause 2 of the agreement provides *that the estate of Dharupur 
shall remain and continue in tho proprietary possession of tho said Baja 
Eampal Singh during tho life-time of the said Itaja Hanwant Singh without 
the power to will, sell, mortgage or otherwise transfer for a period beyond 
his life or otherwise dispose of tho said taluqa or any portion thereof, and that 
the said Baja Eampal Singh is declared to bo at once competent to receive all 
the profits arising out of tho said estate/ It is not contended for plaintiffs, 
and it could not reasonably bo contended that this clause does not empower 
the Raja defendant to allow his wife, the Rani defendant, to exeroiso 
possession during his life on any terms that may bo arranged between them* 
selves, as long as no sort of aMonation beyond his life is made. By the decree 
about to be given the hmis of tho possession of tho Eani defendant is altered, 
but the Court holds that so long as Baja Eampal Singh is alive he alone has 
the right to remove her from possession as long as tho possession exercised 
by her is of th(r same nature as that which might have been exercised by 
himself under the agreement. In this view the Court will not decree the 
ejectment of the Bani defendant from tho gifted villages/* * 

The Boputy GommissioEer thus held that the deed of gift 
0 f 6th, June 1873 was in contra vfeution of olauB* 9 of the 
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wmjiwnviTO ; that umlor elutiso 2 oi’ the eotuprnnuso Rninpal 
SiMgh Ua^l tt Hl’o iuk're.4 in tho villages iiu'.ntiiyn>(l in the dood 
ofgift ofath .Inno ia7d, and Unit the Eaui'Hnhhno Knnwar 
nouhl acuordingly ludd t-hoso villagtH for Rampal bin’ 
H£o>litne, and thoroforc roiusod to ojeot Ivor fram 
villagcH, 

Hftiiwftivt Biugh diod dn 30th duuo 1881; Diri ,, 
dievl in 1882, and Lanhman Bingh diod on 1st Jul;r ^ 

On 23rd May 1889 Moasrs. JSyre and Bpottil 
obtained a dooroo against Rampal Bingh brongi.. 
exeontion the village of Parbara, part of the talviq Eainpur ivsu 
thonia, and on 21st January 1800 
Bingh. Having failed in 

Halo to tho life-iutorost of Kainpal Bingh, Uanv I’ra^ 

Hon of laiehmau Singh, instituted, on ‘i lth M 
out of which the pfcscut 
and Basant Singh, and Messrs. E)'re and Bi 
plaint prayed lor a declaratiun tluvt tl 
tivo Hiul of no elhwt against the pi 
llanipal Singh, tho plaintill elaiiuing 
sioner on the death oi llatnpal Singh. 

Tho dofonco, so far as material, was that itainpai rungi 
aoipurcd an absolute title to tho whole tahu; umlor the deocl o 
gift dated 2nd April 1859 j that the eompvomise vlatwl Ist Bop' 
tomber 1871 was invalid, not having been registerval; and tha 
neither Laohman Singh nor tho plaintill could claim the benofi 
of tho compromise, or tho decroo on it, not having been partic 
thereto. During the course of the hearing in the ('unit ol ftr, 
instanco the plea was taken that the deo-ree of the Deputy (tni 
missioner of Blst October 187t) luwl finally decided that lian 
pal Singh had only an interest for his life In the tiilm(, tl 
vested estate in remaindor being in Luc-hmun Bingli and his 
heirs; and that .decision oenstitated a rew jwdicattt, in this 
suit. 

The Subordinate Judge held that the jmlgmuntofJlstOcto- 
her 1876 did not operate as ms ;j‘it,iUfula ■, that the comprumiHe 
not having been registered was imulmisfihle in evidence; tliat 
Eampal Singh had acquired an absolute title to tho whole tahuj 
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under tlie deed of gi ft of 2nd April 1859, wlxicli title liad noYer 
been displaced j and that tlie plaintiff not being a party to the 
. decree on the compromise could claim no benefit under it. 

On appeal by the plaintiff the Court of the Judicial Com*-' 
*^%sioner8 of Oudh (Messrs. BleifinBrJicoBset and Deas dolxvered 
iudgmeat of the Court, of which the following is the 
•'4;ial portion 

^ confcontion in api) 0 al is that tliD judgaient of 1876 finally 
uocidos batwdvjjd .tlio parties that Baja Bampal Singh had only a lifo-intorost 
in village Barbara. The appellant has cited J^cija of JPiUa^ur v. JBmM 
* 8aiaK>^a (I), in which it was hold that an estoppel is binding notwithstand** 

,, ing that the suit which raises it relates to a dilfox’cnt property. He has also 
referred to explanations 1 and 2 to section 13 of the Code of Civil Frocedinuh 
and has cited .AcT-mas^itoar Premad v. Mctj Kmmri Mait&n Kunwar (2) as show* 
ing that any matter which might and ought to have been made a ground of 
defence or jvttaok in such former suit sliall be deemed to have been a matter 
directly and substantially in issue in such suit. He has also cited PAdwm 
Singh V* Mahmkur Makhsh Singh (3), in supp^>^fc ef the view that it in not 
necessary that a specific issue should have been raised in the former suit i it Is 
sufficient if the matter has been decided in cffiect or by necessary implication 
though not in express words. He has cited Mali MruAna Tagoro v* 
targ of Slate for India (4), where it was hold that in order to see what was 
in issue in the former suit or what was heard and finally decided, the Judg- 
ment must be looked at. 

**Th 0 plaintilf appellant contends that Baja Bampal Singh has consist- 
ently acted on the compromise as a binding document, that he obtained 
mutation of names in his favour of the death of Bija Hanwant Singh, 
on the basis of that compromise, that ho brought suits against mortgagees to 
recover properties jnortgaged by Baja "Hanwant Singh and that he is now 
estopped from reprobating that transaction. 

“The case of Baja Bampal Singh has been argued in a very elaborate 
manner by Bandit Siuxdar Lai. Ho contends that the tabular form of the 
decree of the 7th September 1871, does not specify in whose favour the 
decree has been passed or against whom, and that it contains no maiidatory 
order. It states that the application has been dispOBCd of according to the 
agreement between the partiej, in accordance with the order of the Bovonuo 
Court directing the parties to draw up a formal agreement* An agreement 
was drawn up by Baja Hanwant Singh on the BOth October 1871, which 
embodies mrhatim the terms of the compromise as filed in the Court, After 
some process in (ycoculiou Baja Bampd Singh signed a dooument on the 26th 
Bebruury 1874, which has iiot been registered and has not been filed in this 
case. The contention of the learned advocate Is that the Court mmrely 


(1) (1884) I.. B,, 12 I. A., 16; L h. 

B., 8 Mad., 219. 

(2) (1892) L. B., 19 A., 234 t I. L. 

20 Calc., 79. 


(3) (1672) 12 B. L* B., 391. 

(4) (1888) L. B., 16 I. A,* 186 s I. 

L. B*, 16 Calc., 173* 
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diirwf#«! wf n tin* ptyil«'s» l^ni iFn! not iniittmly In 

Iti^ JudfCiwnsl m 

UkO linn thn tlninl 

11«y Inif nr4 iulvm' 

«f (flft of 2iul Ajitil lsm» Uijit ll;»ii>inl Kmp\i !>«' 

tlu> oulftto atit! that nolUinjj h»* *in«*i> m’ourrcj 

U)ftl \\t> Ti'nmiJHHl hi i«)i.*e*«ion tilt 'H71, n«(l ln> i« in p<>K»o»»Um W ■ 
thf ilwifpo «if 1871 iarfffoeUvoiindwntaitta no nmmlntorf • 
wai »l»o too* not finally di*i«>«o of tlie niattoi', l>nt d 
nionl* to lw> prepari'd, lionoo tlie judjjjmont Unelf ronfoiffot 
Ifanwanl Singh, in Iho ahaoneo of formal toonmonts, tha agreo— 
Boptomhor 1871 hoing merely a contract to convoy property. 

Culkehr 0 / ffor<iMp«r v. Palnmutri (1), in siippori of iho 
the toorco wan inmlmisslhlo in oviileium iii lh« pvesout «aso, hoing 

nraunantion.’ nor a • tiioV "'illvin tlw nn'iining ol Kootion 13 of 

Kvi.lenoo Art. lU' oontmulml tlnil. Balm Bicliman Singh, h.-ing iv 
the rontract. of lat, Soptmulu-r 1H71, oouW not, iiiainlaiii n hu,(. 
t)t>n.'Hli.whirh tUi' rouU'iu-t wight wmfor on him: lUat. Uiija Biw 
hi’ing tlio ownor of tho property, it in only hy hia not nn> 
rrgiMorod that tin' property eoulil i.O i.n.w.rerre>l ; awl that, R. 

Singh ha» tone lio «ueh act. awl that plaintiff thorefow Imn no t 

properly. ^ 

'•IVith reforeuee to ronponitenfn argument that Raya, Uanipat 
tho toed of gift of 2ud April IK.V.I, ohl.aineil an al.soiute title an. 
title lni« remained unaffected hy any rwh.ne.iuent trainou-tiouH, it i 
the appellant* that the aeeond Bnmmary Settlement hy itnelf give 
the 2ud April 18>V.>, lUereforo Haja Uanwaut Singh h.ul ne title w i 
(.n Rala Ituiinal Singh. If he had a title, it eouhl net he 


the iprm* of the filial deeiaion, and that eon«eiiwmtIj 

ynuia by pmiliunM! to provy iUy U'AnmvXUm 
H-iJa Hlngh tbai by ib<s dinv 
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«H«ckv Boofcioti 98 of Act Vtn of 18r.9 tl.o duty of tho CouH wa« to d.«. 
poBO of .he euH iu acconUuco n-Uh the co.p.o.uiee. Tho co.uprouuao o,^ 
Ltced in the iu.l,uu,ut. tho judge, cnt ,s dodaratory of td. , 

of tho p.rtioe. I'ho dU-ootio«of tho Court that 

•opavod was a „,oroeui,,u-lhuty. tho decree under aoct.on <d8 of A« 

heiug llnal and iixiug tho tcr.ne binding on tho part, os from t ho Ut^ 

,croo. On this point. 1 an, of opinion that .tho ' * 

.ovouuo Cour t of 187t sufficiently prove the decs, on of tho Uu, t. 1 1 0 
' *>„ of the Court that further docu.nunts should ho prepared was ,nad« 

aonht s.f ™yors eM and was suporduous. The fa.nily arrangenou 

,n entered into and coulinnod by the Court was binding ""!'hat 

..1, Raiallampal Singh l,as approbated and doeved honohts fron that 
.n-rngomont, and cannot no,v reprobate it. Tho comproiniso bu.ng a fainily 
arrangement, Bahu Liwhman Singh, though nob a pu-ty to ,t, could take an 

■ intoroat under that arrangement. , „ „ . 

-With regard to the litigation of 187(5 tho learned advocate for Kaja 
Eiimpal Singh urged that tho ,, resent plaintiff, Lai Ham Prasad Singh, was 
not on tho record in tho suit of 187(1. It is said that ho claims under Hahn 
Lachman Singh or Haja llanwanb Singh. Uu is no heir of Haja Uanwanb 
Singh, tho estate going by custom to tho olde.st son. Uo ,s tho oldest son of 
BabuLachman Singh, hut it is alleged that mere relationship ,s lusulllcont. 

There must bo privity of estate : sou Kukm Chand on Eos Judieata, page * 
184* and if that is tho true rule, pilaintiff must show that ho takes inhon- 
tano’e as successor from Lachman Singh. Under clauses S^and 7 of the 
agreement of 1 st Septombur 1871, Bibu Lachman Singh had only a conUn. 
gLt estate, and in tho event of Haja Ilanwant Singh surviving Habii Lachman 
Singh, tho absolute estate would have vested in Haja Ilanwant Singh. If 
thus in 1878, at the time of tho suit Balm Lachman Singh had only a con. 
tingmib interest, he had no huritabio or tr.ansferahl« estate and nothing 
passed from Bibu Laohman Singh to tho plaintiff on tho doath of tho 
former, there being no privity of estate butwoon thorn. Tho learned advocate 
cited Bhagwmia, v. SuhU (1), Rudr Narai>^ S'iayA v. Bug Kumour (B), 
and Bam Narain v. Bishosliar Brasad (8), »« showing that there was no 
privity of estate between difflorunt revursionors to a Hindn holding a life 

©state, ^ * 1 ! t 

: ** Dealing wltln tlio plaintit appellant/s ©ontoution tliat events wlueU 

happened after 187l5, thn^death of Ha.ja Ilinwaub Singh, had changed 
Bahn Lachman Singh’s coiitingunt intoroat into a vested remainder, the 
learned advocate urged that under soction 13 of the Code of Civil Procedure, 
in order to oatahlish au ostoppol, it is iweessary that the parties should be 
litigating under tlie same title, that is ueeessary to see under what title Habu 
Lachman Singh wa'a litigating in 187(5, that tho plaintiff cannot succeed 
unless the interest of Babu Laohman Singh vested in him from its inception 
in 1871, that the Court cannot consider any title acquired after tho suit of 
1876. 

(1) <1890; I. L. K., 23 All.. 33. (2) (1878) I. L. K., 1 All., 784. 

(8) (laJSS) X» D» Blr,;, 10 AU«i 411, 
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lia ttt| tlitn'i* ritiii W iw ilmilii timt lit clauuini^ ™ , 

H»ki trfipUman BinigU wlJUin Un- mwnhiH- of RKOliott^ Kl t>f i1u< I'mlt' 'tf (hvil 
!U»m larltmmi HiiigU wtm » jt'"'*!' •“ "I 

.IMi'itinn .lim'tly »n<l RtilmtiiutinUy in i»RUi‘ wrts wluitlior ho lu«d it o«iuUngtmt 
«r R intoii’Kl MUtlor ihn cttnuifomitn’ tutd tU'cn’O of 1H71. Tho Cout't 

RivWUnl i«\!y hi'id Untt Iw hurt a mnniniltM' and cmilrt tlu'ivfofa »uo t< 

Rot aoirto nn aliftiatlon TU? itrom'itt jilaintiff ia aniiiR «« «>« aatuo veatoc 
Intfwal «i hntr to )il» rt»«fa*©d father, lie Uton-foro dalms nndor h'm faUtof 
and there ii f«U privity of ostaW holvvoon Utt plaintiff and his falUryTlt^ 
hnmatorial whether the t.'eurt in IB/fi wan right or wrong in holding thw 
RahttUrhwnu Singh hart a voalert romainrti'r. The deBision was BOticlusivi 
hetwren Uaja Uampal Singh and »ah« Laohman Singh. It i« cqnally conclu 
siVB in favour of Balm Bachman Singh's won. who in litigating under th 
»ame title !i« his father. From the mt'ro I;u-t that Kaja Ilanwant Smgl 
died after the decree of ISTU (.hough that faet might Htv.mgt lien the idamtift 
care irreapeetive of hia plea of rm Judin, t„) i! doee not follow that Iuk p o 
„ r e« Judin, hi is iherehy wealieued, Iho plainlilT ia alUl litigating nude 
It.,, ..i.'.m title as his father, who eoneluHlvely ealahlishe.l .1 against tli 
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..The learned advoeale further eonteuda that the matter, now diree-tly and 
Kuhstaulially in issue, was not ilireelly and Milistnutially in issue in the suit 
f IHTti, lliat though a person eaunot muo alone to eitforee a euut.ruet to wliieh 
... is no party, he may join as a eo-ptaiutill in a suit hrouglil. hy a party t« the 

iontraet:-lNtltoetvout'out.vaels.:irdeiUUun,:tll'. Imusmueh as Ihija Ilanwant 

lingh was a party to the suit in i87«. it, w.asopeu to Uilm baaim vu S.iigh to 
■ome in as a eo-plaiulill and henco it cannot he said that Uaja liampal Suigh 
Might and ought to hava made that matter a ground of delouce lu 1.8/i>. 

« Ha fnrthor nrgas that Baja Hamp'il <"'"W «"t have pleaded the 

Invalidity of tho oompromisu of 1871 on Uio ground of want ol regis ii to 
Intheaultof 1876 , beoanso undor clause of the compromise Raj t Uampal 
Singh contraotod not to transfer except under certain conditions That 
coniptomiso was omhodled in the jiulgnicut. of 1H71 in the suit hetweou 
Uaja Hanwant Singh and Uaja Uampal Singh and was ruu hetwcon 

them. Uaja Uampal Singh, therefore, emild not have made that matter a 
ground of defence against Uaja Hanwant Singh in 1«7«. 

"The learned advocate ooalendH that llie suit of 1H7« was ha.wd on a 
broaoh of oontraots whllo tho present claiiu is that the jdainlilf has an 
absolute vested right. Ho eoutouds that the terms of tho judguunt of iHi 
are not clear, tho term ‘certain remaiudm-mim ’ not hoing tnown to the 
law. Tho ftndingis only an uhUur dMum, tho judge in terms refused to 
malco any declaration in favour of tho pUintilt as olaimed hi llie llrst rohel. 
Ho oanoolled tho dood of gift, and rofusod to grant poHsession, the relict 
bainfr based on broacli of contract. Uaja Hanwant Singh and leu-hman Singh 
occupied tho same position, Uaja Hanwant Singh h.iing allowed lo sue as a 
contracting parly and Balm Bachman Singh as a co-plaintilT. as held in 
Qrejory v. William (1) quoted in Pollock on (Jontracis, lird edition, page lilD, 
’ (1) (1817 ) 8 Merivale, 688, 
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**lfc is oonfceiidod tliafc iu tlio litigation of 18?6, tliO plaintiff did not 
claim a vostociremalndoi* nor did iho plaintiff pload swell a right mr did tho 
Court grant a (kclaration'of such a right. Assuming that iho Court in lH7d 
did hoklthat Babu Lachmiui 8iiigli had a vestocl romalndori and that thoro had 
' ^ona breach of contract, it is contended ()n»8Mf> Ckarm Lai v. Mmfhnmti 
that the finding as to the breach of contract comuH first in logical 
ttcnco, and that the finding as to the vested rei|ialnder is merely a corollary 
this finding and is therefore not n^s jiidkaia, 

** The suggestion of the learned advocate that the Court in 1870 allowed 
Abu Lacliman Singh to sue as a co-plain tiff on the principle of v, 

Willmyns (2) seems to me to bo opposed to the proceedings and jvxdgmeni of 
the Court. The argument now raised nowhere appears throughout the 
proc^dings in that case. Babu Lachman Singh claimed to have an iiiier<»st 
under the compromise of 1871, which entitled him to have an alienaiiou by 
Eaja Eampal Singh set aside. It was pleaded that his right tv) stm would not 
accrue until the deaths of certain persons. The Judgment of (Im (!ourfc 
plainly shows that the ipiestion beft)re it was, whether Bahu Bachman Hingh 
had a contingent interest only or a vested remainder. The Court held that ho 
had a vested remainder and could maintain the stiit. 

If the present contention of the learned advocata ii correct that Uaja 
Eampal Singh has boon Taluqdar from the date of the deed of gift of 1B60 
and that the decree of 1871 and the subsequent transaction have not aUcred 
his status as absolute owner, and that Babu Bachman Singh had no intircit 
in the decree of 1871 and could institute no suit with regard to liaja Eampal 
Singh’s dealing with the iiroporty, those nnatters might and ought to have 
been made ground of defence in tbo suit of 1870. They would, If established, 
have defeated the claim of Babu Lachman Singh. These matters were not 
put forward in that case* The Court heard and decided in that case that Kaja 
Eampal Singh was not an absolute proprietor and that he liad only a life- 
interest in the estate. 1 hold that uudci' explanation II, section 18, of the 
Code of Civil Procedure, those matters must ho deemed to have been matters 
directly and substantially in issue in the suit of 1876, 

‘‘The respondent, Basant Singh, defended the case on the same grounds 
as Eaja Eampal Singh, 

hold that the Jiidgmeni of the Civil Court in 1876 is concltiilve 
between the pirties 'to ^the present suit and establishes the fact that Eaja 
Eampal Singh has a life-intercHt only In manv.a Farbara with remainder to 
the plaintiff. It is unnecessary to decide wlujfchor, irrespective of the plea of . 
f$$ JuMmiaf the plaintiff has established his caic. The. queition Involvef 
only matters of law.” 

On this appeal. 

Mr. (7. W. Arathoon for tUo appoUanb contended that it luid 
been wrongly decided by the Judicial CoiumiBsioners that* the 
decision of the Deputy Commissioner of Slst October 1876 

(1) (1896) 1. h. R., 17 All,, 174. (2) (1817) 8 Mcriwlo, 682. 
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ftonisf ituti'd I) )Y,< ju'Hf'iitti Ih’Uvih’h Uu' unrlu'-' in this huit. Tn 
tlu' .snil. of ISTil Jiiichinan Singlj \va*< imf. mi (lir wimn tillo 
»« thn jilaiiiUir in Ui<* piv mit anit', wlio wua not, n parl.y nor 
nliiiniiii^ t.lirotifili a jiarty to that- Mtil, nor wan i.lu« issiti' ns lo tho 
inU't'osf. nt' Hainjial .Singh in Urn iirojHM ty in tli<pnl.(' sut'Niant, tally 
rnisinl in ilu* forimn' .'«nit. 'I'lu' mh’t.antial issun ihern war 
whi'tlu'r fclu'w lun! hw'ti a hrawili nf ihn r,nnjirouusn of 1871^ and 
thn Oiwe of Kaihiniit N^tdchiitr v. fhr<tshuj’t Tnvr (1), wliirfi 
rolattsd to a nlaim to futurt’ inla'i*ii.!uu;(' was hold not ti ho 
npplioaUlo. fSitt ABtnult Wlt.ao.N\ It was not otink'iulwl in, 
th(j Btiit of 1S70 that Uio ooinjiromiso of 1,S7I was nnt hinding; 
was not. that a point whio.h you might and ought to havo taken, 
hut omitted to take, within tlw meaning of cxplanati ui 11 of 
section \'l of the (tivil rnHiediiro (lode?] It was not a point 
*' directly and Mdistuntially in issue in the former suit.” Refer- 
«mui was made to *S7((h (Vinrnn Ltl v. .Ratjlmnalh (2). The 
e.omiiromise, moreovu-, of IS71 never was a binding agreemont. 
In the first place it was not registered and thereforo not valid 
under the Registration Ant, n a- nmler tlit' Oiidh lOsuitas Act (I 
of LStill), sention Id of which pr.ividi's that, unless in nertain 
cases, nf which this was not one, a t.dmplar had no power to give 
or bequeath his estate except by an instrument didy registered in 
accordance with that Act. In the second ]>lace the compromise 
of 1871 was not intended to ho final. No relief wa.s given hy 
the decree on it, and that denroo directed that each party should 
<* within two months draw up a formal agreomont embodying 
the terms of the oompromiso.” Something further, thereforo, 
(which was never done) was noi'ossary to emnpleto the agreement 
and make it final. The rcspnndont, moreover, was not a party 
to it, and thereforo conld not derive any Imnefit under it. The 
appellant, on the other hand, had aifptired an ahsulute title in 
the estate in suit under tho deed of gifbol 2nd April IHaD, whieh 
title, as had been, it was submitted, rightly held hy the Subordi- 
nate Judge, had never hceu disturbed. 

Mr, JDs QrVhytk&T for tho respondents contmuled that the 
decision in tho suit of 1870 was a res judicata in the prosont 


(1) (1875) IS B. B. B.. 83 (108) i 
B, r„ a 1. A„ m 


(3) (1806) I. L. B., 17 All,, 1T4. 
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suit* Tlmt cleoisioE finally aeterminea that tho appellant had 
only a lifo-interost in tho talinylafi ostatOt That wan tho 
substantial isstio in tlic suit, tho valiility of tho comproiniso ot 
1871 not being then in issue* Tho eontention that it was 
invalid, should, if relied on, have bedri raised in the stiit of 
1S7C. Not having been raised it was now res /vt- 

meswar Pershad v. Ji'fjkumari Mutkm Koer (!)• The rights 
of the parties to the present suit were, it was siibinitted, gtn'ern- 
ed l^y the compromise of 1871 : the appellant had acted on that 
compromise and had derived benefit under it; the petition to tho 
Court of the parties to that eompromiso was that the agreement 
may bereDorded and the strife be disposed of in aeeordaneo thoro** 
wifeh ;^^ tho appollaufe was now, therefore, estopped from dis- 
puting its validity, lor whieli registration was not irotHrssary j 
and it was not invalid l)y reason of section 13 of Act I of 1 809 
which only applied to transfers by gift or beqtiest*^h As to the 
order of the Court that farther documents were to bo fded and 
that the intention was that tho eompromiso was not to be final 
until -that had been done, a formal agreement was filed by 
Hanwant Singh on SOfeh October 1871, and one was signed by 
Eampal Singh on 2Gtli February 1874, but it was not in the 
record in this suit. The appellant did nedi acqtiiro an abseduto 
title under the deed of gift of 2ml April 1859 ; that was super-- 
seded by the sanad granted to Hanwant Singh on 28feh Otjfeoher 
1859, and from that time, and tliereforo in 1871 when the 
compromise was made, Hanwant Singh was the talmplar of tho 
estate* For those reasons the decision of tho Judicial Commis* 
sioners should, it was subinifetod, bo uplield* 

Mr* Ami/mcm replied. 

1904, Novivmher /I Uk— Tho judgment of their Lordihifs 
was delivered by Sin Autiiue ■ ■ 

The suit out of wlu<di this appeal arises rolafeos to lands 
forming part of the estate Rampirr Kaithoula, a taluqa govern- 
ed by tho Oudh Estates Act, I of 18()9* * 

The taluqdar of Eampur Kaifehoula was formerly liaja 
Hanwanfc Singh, with whom the second Summary Sefefelcmout 
was made, and to whom a taluqdari sanad was granted in 
(1) (1892) L* E., 19 I, A.* 23^ (238) 5 1. L. E., 20 Calo., 79 (85). 


KiTCIItl 


Pma«a» 




mm IMDIAK LAW iiEroirm. 


":YOIm XXTII* 


IUMt‘Ati 

Btsiaii 

«# 

lim 

ina«At> 

., Bikciil 


Ot't*>bin' 1850. IH?4 i:mm \xt%^ eiitetetl in tha fiL4 and jocund 
liVtiS nndnv Hia'stion 8 of the Ondh K^tutos Act. 

• K'aja Ilaiiwanli Singh hml two .sons, Farlah Singh, the 
chler, !UhI Lnchunui Biiigh, tho ynmigor. Pnitab diod before 
April 1861), leaving a widow, Dirgnj Kunwsir, and a .son llaja 
litunpal Singh. Lachman, tho younger .son of Kaja IXanwant, 
Burvived his father. 

On tho 2nd April 1869 Raja Ilanwant Singh, after the death 
of his older son, Partab Singh, executed a deed of gift, registered- 
in doe course, by which ho purported to convey to Partab’s 
son, Raja Rampal Bingb, tho whole estate of Rarupur Tvaitlioula, 
with tho exception of six villago.s, wliich were to go to Raja 
Ilanwant Singh’s ycuinger son, Laclunan. 

DiUVronees aftorwunls arose Isotween Raja Ilanwant Singh 
and his grand.son, Raja Rampal, and the former hroiight a .suit 
against the latter in 1871, in which Raja Ilanwant sought a 
dcidaration that, notwithstanding tin' dtunl of gift of 1869, tho 
proprietary right in Ritmpur Kaithoula, and the power to 
dispo.«0 of it; Iiy will, wove ve.-ted in him. That .suit was 
settled hy a compromise exprossetl in a petition o| the parties ; 
and on tho 7th Beptoinhor 1871 a deereo was pas.-iod accord- 
ingly which einhodieil tho terms of the eouiproniiae. As to 
those terms it is enough to say that, ucooriling to them, various 
portions of tho estate W’cro to ho held fir a series of life estates 
by Raja Ilanwant Singh, Raja Rampal Singh, and the mother 
of tho latter, Rani Dirgaj Kunwur, and that after tho expira- 
tion of tho.so three lives lamhman Singh, the see.oiul son of 
Raja Ilanwant Singh, was to sneeeed to the whole talmia. 'riic 
compromiso further eoubained aelatiso empowering Raja llajupal 
by will or deed to give lands ahstdutely amongst bis widows 
or children, with a limit of value, aud siihject to other restric- 
tions. It should bo observed that to tliese proceedings Luoh- 
mau Singh was not a party. 

In 1878 Raja Rampal Singh executed and rogi, stored a 
deed in favour of his wife Subhao Ivuuwiir e.unveying to her 
certain villages forming part of the taliupi Rampur Kaithoula. 
In 1876 RftjaHanwaut Singh and lii.s son Lachman iSingh filed 
a suit in the Court of the Deputy Commissionor of Partabgarh 
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against Eaja Eampal Singh and his wife, asking tor oivnccllation 
of the last-mentioned dootl, and to displaoo the possession o! 
the second defendant under it. 

Tliat suit was doloudod on various grotmds, amongst which 
it is enough to notice that the then defendants assorted tho 
complete validity of tho gifts impugned, and explicitly alleged 
that Lachman Singh had no such interest in the properly as 
to entitle him to sue. And issues were raised upon those 
pointjs. The Deputy Commis.«ioner by his judgment in that 
suit held, with regard to Lachman Singh, that ho was “a 
certain remainder-man, under tho terms of tho agreement,” 
that ho or his roproacntative.s will certainly inherit tho estate 
some time or other,” and that “if cause of action be found to 
have accrued to plaintiff Raja Hauwant Singb, it will also have 
accrued to Balm Lachman Singh.” And a,s to Raja Hanwant 
Singh it w'as hold that the alienation impugned was void as 
against him, on the ground that it was in excess of the power 
reserved to Raja Rampal Singh in tho compromise of 1871. 
On the other hand, it was held that Raja Rampal Singh could 
alienate for his own life. Tire decree that followed declared 
the gift in question to be “ null, void, and of no effect whateo- 
ever, either as authorizing the RanBs present possession or as 
regards the devolution of tho villages specified in it after her 
death while it went on to say that no light had yet accrued to 
plaintiffs to disturb her possession. 

Raja Hanwant Singh died in 1881, Rani Dirgaj Kunwar, 
tho mother of Raja Rampal, in 1882, and Lachman Singh in 
1888. 

In 1889 a fresh controversy arose. Messrs. Eyre and 
Bpottiswoode having obtmned a decree against Raja Rampal 
Singh proceeded to execute it by attachment and sale of mauza 
Barbara, a village included in tho taluqa Rampur Kaithoula, 
and the mauza was sold, without limitation of title, to Basant 
Singh. Thereupon Ram Prasad Singh, the son and heir of 
Lachman Singh, brought the present suit, .on the 24th March 
1896, in the Court of tho Subordinate Judge of Partabgarh, 
against Raja Rampal Singh, Basant Singh, and Messrs. Eyre and 
Spottiswoode, The jdaiiitiff relied upon the settlement under. 
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tlio oomprwnit^o atul <1ooroo of 18/1, niKl. at^ltod for a dooioo 
dojhu’iog thnt lio was eotitlcd, as iiuiiuHliutiO lovii.^ioiuir, to tio 
ttlw(*hit,i5 cstuto in ntaiiKa rurhnva after the death ot .aja 
KampalWnghjaiul that the sale in execution of that nuum 
%vonhl he inoperative agttiusb him alter the death o t^K. v,aj.v 
The principal <lefendaat, Raja Rampal Hingh (whom aUmoit is 
necessary to consider) sot up in answer to the suit a case to t >o 
effect that ho had an absoluto title by virtue ot the deed o 
gift of 1859, and that for various reasons the compromise o . 
1871 and the decree embodying it were not efteotivo to displace 
that title as between him and the ,>la.intiir in tins suit. 

At the hearing the plaintirt reliod upon the de<n-ee ot US/G 
as having established, as hetweou tlu. defendant Raja Rampal 
Bingh and Lachman Bingh (th.^ fat.hor a.nd pr.^der-essor ni M o 
of the plaintill), that the Raja had only a life-mterest m he 


estate, and that Ida.dunan Bingh (and thoref..n> also tho pluuitii 


as his heir) lia.l a v<'stod e4nte in remainder. 

Tho Bubordinate Judge held that the doere,^ of 1S,(. did 
not operate as in respeet of tho matters m nuestum 

in this suit, and finding in ihvonr of the defemlants on oilier 

points dismissed the suit. . . 

On appeal to tho Court of tho Judicial Comm.sHionor tho 
learned Judges of that Court differed from the first Court on 
the question of res judicata, holding that tho decision o the 
Court in 1876 was comdusivo of tho present case. Hunt 
reasons for so holding are thus stated : — I here ean he no doubt 
that plaintiff is claiming under Balm Riudiman Bingh 
the meaning of section U of the Co le of ( livil Pracedure. >a m 
Lachman Singh was a party to the litigation hf 18 R>, the ipms- 
tion directly and substantially in iJsne was whether he had a 
contingent or vcstoil interest under tho eomprmni-e and tlecreo 
of 1871. The Court substantially held that ho had a ve ted 
remainder and couUl therefore sue to set usuhi an aliena- 
tion j” and“ the judgment of the Civil (hmrt in 184) is cone.lu- 

sive'betwecn tho parties to tho present suit and establishes tho 

fact that Raja Eampal Singh has a life-intore4 only in manaa 
Parbara, with remainder to the plaintiff. It is unnecessary 

® of tho plea of res jmlioata _th9 
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plaintiff has ostablishecMus case. The question involves only 
matters of law. The learned Judges accordingly set aside 
tlio decree appealed against and made a decree in favour of 
the plaintiff. Against that decision the present appeal has 
been brought by the defendant Raja Rampal Singh, the respon- 
dents being the repre^ientatives of the plaintiff. 

Their Lordships agree with the learned Judicial Commis- 
sioners as to the effect of the decree of 1876; and they think 
it unnecessary to add anything to the reasons so clearly stated 
by those learned Judges, 

Their Lordships will humbly advise His Majesty tliat this 
appeal should be dismissed. The appellant will pay the costs. 

Appeal dismissed. 

.BoMeitors for the appellant : Messrs, 1\ L* Wilson a/nd Go. 

Solicitors for the respondents : Messrs. Wathins and Lem^ 
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/Befors Sir John Stanley, Knight, Chief Justice, and Mr, Justice Burhitt. 
MEO BAT AND OTHKRS (PiiAXNTirrs) V. SHED SHANKAB 
* AND OTHiaS (Dei? J2NX> ants) 

Act Ifo.Iof (Sipecijic Relief Act) section Procedure Code, 

section S23 — ArhUration — Agreement to refer made ^ eliding a suit — Such 
agreement a bar to the oontinuame of the suit* 

Wliere partios to a suit liavo agreed to refer tlio matters in dispute 
between tlicm in such suit to arbitration, such an agreement ousts the juris- 
diction of the Court to proceed with the suit, whether it is filed in Court 
under the provisions of section 623 of the Code of Civil Procedure or not, 
Salig Ram v. Jhmm Kuar (1), Sheoambar v. Beodat (8) and Shih Lai v, 
iial (S) followed, ^ 

Isa suit for pro-emption, after service of summons on the 
defendants, the parties agreed to refer the matters in dispute 
between them to arbitration and an arbitration agreement was 
drawn up and signed. Notwithstanding this agreement, the 
suit came on for hearing. The Court (Officiating Subordinate 
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Judge of (tornkh|ui!')> in thi 
agreeiiumt, was not satisfied that any such 
and {U'oewdei! tn detertniuo the suit on the. merit 
dauts appealed. Tho lower 
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(1). From this judgment the plniulills appv 
It) of the Letters Ihiteut. 

jttnnshi /’rosiid, lor llm :ip)ie,ll.int. 

Mtinshi (whd Pras<id, tbr the respomleut. 
hVrAm.KV, iU., and lUuiKirr, J.— 'flie question raised in 
this appeal is not a novel one. It has boon the subject of eon- 
mdemtion hy three Benches at least of this High flmirt. The 
suit out of wliieh tho appeal has arisen was hrought by tl.o 
idttintiflk for pre-emption. .After the sorviee ol summons on 
tho defendants the parties agreed to refer the matter t,o arbitra- 
tion and an arbitration agreement was drawn iqi and signed. 
Notwithstanding this agreement the ease came on lor hearing 

before tho Court of first instance, wlien, ill the absenee ol eyi- 
danoo to establish the agreement, j.he Court was not satisfied 
that any such agreement e.xisted and proeeeded to determine 
the suit on the merits. On appeal the lower appidlate Court 
being dissatisfied with the refusal of the Court of first lustaiua 
to allow time to one of the purtlo.s to provo tin' agremuont 
remanded an issuo, under section btUi of the Code id' (hvil I'ro- 
oodure, to the Court of first instunee for dotenuinatiou. Thi 
issue was whether or not a valid agreement to ruler to arbitrutioi 
had been executed. This issue was found in tho affirmative, am 
'(3.) Weekly NoUih» 0* 
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tho learned District Judge approved of tlio finding. The Dis- 
trict Judge, however, came to the eonclnsion that the agreement 
to refer the matter in dispute to arbitration was not a bar to the 
further prosecution of the suit. Ho therefore considered the 
evidence and decided the suit on the nrei'its, giving a decree to 
the plaintiffs for pre-emption. On appeal to this High Court 
our brother Blair came to the conclusion that the agreement was 
a bar to the suit, and dismissed the suit with costs in all Courts. 
S’roro'his decree the present appeal has been preferred under 
section 10 of the Letters Patent. 

The contention of the appellants before us is’ that .section 21 
of the Specific Relief Act only applies to agreements entered 
into before suit and does not apply to an agreement, such as the 
present, which was' entered into pending the suit. The argu- 
ment advanced on behalf of the respondents is that section 523 
of the Code of Civil Procedure applies as well to a case in whicli 
a reference to arbitration has been made pending the suit as to 
a reference made before any litigation has been instituted. 
This question has, as we have said, been the subject of con- 
sideration by this High Court. In^the ease of Salig Ram' v. 
Jhunna Kmr (1), Sir Robert Stuart, C.J., and Tyrrell, J., held 
on appeal that where the parties to a suit had agreed to refer 
the matters in difference between them in such suit to arbitra- 
tors, the further hearing of the suit was rightly held to have 
been barred under section 21 of the Specific Relief Act. This 
decision was followed in. the latter case of Sheoamher v. JDeodat 
(2), by Sir John Edge, C.J., a^d Tyrrell, J., and by the same 
Judges again in the case of Shib Lai v. Hwa Lai (3). Wo 
see no reason for differing from the decision at which they 
arrived. It appears to us that, having regard to the sections of 
the Code of Civil Procoduro, dealing with the subject of arbitra- 
tion, section 623 was intended to have effect in a case such 
as the present. Section 606 and the following sections, up to 
section 622, deal with cases in which the parties to a suit deaire 
to leave the matters in difference between them to arbitration 
and apply to the Court for an order of reference. Those are 


SHKO DA'I' 

S,iwo 

SHAKKilB 


( 1 ) (1882) I. L. 



X'STff 


mm mmkn t.^AW ispoirrs. 


lUt 

8«10 

MtA^TKAM 

Btmm, 


Appeal 


S«for« Bit John Simltg, XniffM, Chi>f Jti«H(», ond Mr. Jm»HM MHrUli. 

HAK PRASAD (PlUOTlI'S) v. JAIJAN hkh ARB AKOTRlltt 

€Ml Qmlit S 0 eiim #/ €mri o/ 

tmur $md^ of projporit^ aiimhml % a Court of Mghtr 
inmUdt 

WMm tii© «ttm« propotfiy m «ndor atinclimimt by iw«> Court» of 
grftd<ii, ittlo by iho Cowiof lower 'gmlo i« aulHiy, whetlior tueli 

gale waa offeotod iu igtunnvnee at ibe at4.acluuont by tb,o (bmrt <»f 

hlgbor grade ot not, and eoas«(|vumUy a |nirtiba«er at eurb wale lia» tw immi 
itmdi to nm for a dorlaratson that a au!i«ot|iioat Halo bold In |nir»ioaiio« of 
tbo attaobmottt Impoiod by tba Court of higher grade i« not falld. CMrmJt 
Zaly, JmoaMr M&l |l) Mlowed. 

In this cage aiio Imhv Hahai, on llu^ Uili Docomlw 
1894 | obteiuod a aimida iipinay ibcraa against Banka liai. 
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Bijnor for execution, and on the I2tlx ot February 189S, 
a house belonging to the judgnaout-debtor was attached by 
that Court. On the 1st of May 1893 another creditor of 
Banke Rai, Karim-ud-din, obtained a simple money dooreo 
against Banke Rai, and that decree was transferred for exe- 
cution to the Subordinate Judge of Mprsidabad, who exercised 
jurisdiction in the Bijnor district, and on the Slid of April 
1898 the same house which had been attached by the Munsif 
of Bijnor in execution of Indar Sahui’s decree was again 
attacjj-ied by the Subordinate Judge of Moradabad. On the 
6th of June 1898, the house was put up for sale by the 
Munsif and was [uirchased by one Har Prasad. On tlie 13th 
of October 190.1, Karim-ud-din transferred his decree to Jagan 
Lai, wjjo, on the 14th of October 1901 applied to the Subordi- 
nate Judge to subjtituto his name for that of the original 
decree-holder and to proceed with the execution thereof. This 
application was granted. Thereupon Har Prasad intervened and 
filed an objection to the execution of the decree. This objec- 
tion was overruled and the house was again sold,.and an appeal 
filed by the objector was rejected. Har Prasad aceordingly 
instituted the present suit for a declaration that the sale of the 
house in question under the defendant Jagan Lai’s decree was 
not a valid sale. The Court of first instance (Subordinate 
Judge of Moradabad) dismissed the suit, and the District 
Judge confirmed this decree. The plaintiff thereupon appealed 
to the High Court. 

Pandit Sundar Lai, for the appellant. 

Pandit Moti Lai Nehru and Miuishi Qobind Prasad for 
^he respondents, 

Stanley, C. J., and Boekiot, J.— Tho initial difficulty 
which meets the appellant*’at tho threshold of this case is that 
he has no locus standi, the sale to him in respect of which he 
claims to be entitled to maintain the present suit having been 
made by a Court which had no jurisdiction to sell having 
regard to tho provisions of section 286 of the Code of Civil 
Procedure. It appears that one Banke Rai was the owner of 
a house which is the subject-matter of the litigation. One ot 
his creditors, Indar Sahai, obtained a simple money decree 
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againnti him on tluLl lih of Dmnnbpr ISiH, I'hul divn^i^ was 
trnnHforml for exenutitni to iho. Muiinif nf Ibjnnr, atul (oi {,1\o 
12i!i of VoUnniry ISIIH^ tho saitl honso whs niinoluHl hy iho. 

Munsif. On the 1st of M^ny 180!J, ICariiu-nd-din also obkiituMl !- 

a Himplonumoy iliHnxHUigainst Bunko llut^ luul ibatf doo.roo was v . 

translVrrod for oxoontioiyL to tbo Htiborditiuk. Jtulgo of Moruila- 
!m<l| who oxoroisoi'l jnrisdiufcion in tbo Bijnor district, and im 
tho 2nd of April 1808, tho hotwo in t|nostion was uttacluHl 'C? 
Now niidor soction. 286 of the (Jodo of Oivil Brocodtirc, where , v'^| 
tho same property has boon attached by two tJonrts of 
grades, the Court which has jurisdiction to voccixo or fealiso 
the property so attaclied, or tiMloterini lie any <duiin thereto or 
aT\y ol)jectiou to the attaclunont is the (tiurt of the higliost 
gnido. ( fonstMpiently the (k)urt which uhme <u>tild realise the , 

<lecrees obtained against Ihinlu^ Rai, in this case was the (\)nrt 
of the Htdiordinate Judge of Mf>radahad. Netwithstanding 
this, possibly in igiioriinco of tho fae.t that the house luul laaui 
attacheAl by tluj Bubordiiuiti^li^ ol’ I\Itu’atlaha<I, the Munsif 
on tho ()th of June 181)8, put it up ihr sale and sohl it to the 
plaintill: liar Prasad fi>r a sum oi’ R,s. 868, On tJie loth of 
Octolrer 10O1, Kariin-tul-din tra!i-ftuuHHl lus tliH’.nHi tho * 
defendant Jagan Iail, \vho, on tln^ Mth of (httohor ni' the same ! 

year, applied to the Subordinate Jmlge iJ’ Mi>rada!}ail ihr sub- 
stitution of Mb name as iUHTee-lioUlor a!ul f>r earrying on of 
the oxooiition proooodings* The applicuiinn was grantini. On 
the 21 st of January 1902, liar Prasad appearetl in theses- exe<5U- 
tion procoodingB and filed an ohjecti'in to tlu' exccutitm of tho 
decree, but his objection was ovnu’ruUHl <>n the llril of February 
1002, and on the 7th of tho sunu^ mnnth the !umsc» was suld to 
Musammat Bhiam Dei. The phuntilf apiH%aletl agaiiL't the 
order of the Srd of Felnniary 1902J rejecting his apjdie,iithui, J: 

but that appeal wnis rejected on the Tth (8* Jinui 11)02, nn the j 

ground that no appeal lay* Hence the present suit was instD | 

tilted. 

In his claim the plaiutifl asks for a declaration that Jagan * 

Lai, tho transferee . of tho decree of KarinLittl-din, was not 
entitled to bring to sale tlie house under Karim-ud-diids d(HM'(>u, : 

Now, according, to-tlic authorities in this Court to the Jate-t 
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of wliicli we may refer^ namely, the case of Chiranji Lai v. 
Jawahir Mai (1) the sale carried out iii tlie Mimsifs Court 
was made without jurisdiction, and that whethor or not that 
Court carried out the sale in igiiorauce of the attachumut 
imposed by the Court of higher grade, vw., the Subordinate 
Judge of Moradabad. The section in providing tliat the Court 
entitled to exercise jurisdiction in sifch a case shall be the 
Court of tlie higher grade, deprives the lower Court of any 
authority or jurisdiction to sell. This being so, the Sale to the 
plaintiff was a nullity and no interest in the property passed 
fher^under to him. This being so, he is not in a position to 
maintain the present suit. The assignee . of Karim-iuhdin^s 
decree is entitled to realise the amount of that decroo in the 
manner provided by law. This being our view the dismissal 
of the suit by tlio lower Courts cannot be assailed. Wo tJioro- 
fore dismiss the appeal with costs. 

Ap2)eal dwmimcL 


ritA«Ai> 


jB&fore Mr. Jmiioe Know and Mr. JmHc@ Aihman. 

MALHI KHNWAE Axb omms (DrrBisrnAra) IMAM-TO-HIN 
(PrAiKTirr) * i 

Civil Frooedure Code, section IZ-^Iies Judicata — Fro formd defendant. 

Tho plaintili: sued. Nathu Mai and Matliri to recover possession of certain 
mortgaged propertiy alleging tliat tUc mortgage liad boon disebarged by pay- 
ment of half tbo amount due to tho persons whom bo made defendants and 
half to Malbi ICimwar and others as ropresontativos of ono Mittor Son. Tbo 
defendants, Ist party, pleaded that they wore entitled to the whole of tbo 
mortgage money, and that payment of one-half to tho ropresontativos of 
Mitter Sen was no payment as against them. Malbi Kunwar and others were 
made defendants to tho suit, and in tho end it was held that tho defendants, 
Ist party, wore entitled to the whole of the mortgage money, and a decree 
was passed in favour of the plaintifl! on payment of Bs. 997 to Nathu Mai 
and Mathri. The Court in that suit exempted the defendants Malbi Kunwar 
and others, holding that they Imd no interest in tho property in suit. Subse- 
quently the plaintiff sued Malbi Kunwar and others to recover from them the 
money paid on account of the mortgage. Meld that tho decision in the 
former suit did not render the question of payment to the present defendants 
res Judicata. Fr&jo Fehari MU ter v. Kedar Math Mo^sumdar (2) followed. 

y® Second Appeal No. 224 of 1903 from a decree of A Yusuf Al^ Ksq., 
Additional dmlge of Saharanpur, dated the 12th Decomber 1902, reversing a 
decree of lUbu Madho Das, Subordinate Judge of Saharanpur, dated the 29th 
of July 1902, 

(1) Weekly Notes, 1904, p. 05. . (2) (1886) I. L. B., 12 Calc., 580, 


1904 'i 

Fme 6. 
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Tina wa« a HiiSt to m’ov«r f)(H) with inkrost tindor the 
following oirntm.-tanotv. l,t> a forinor Miit tho iilaintiff Hought 
to rocovor po-Hso^xion of oortuin juortgugod proporty on tlio 
allegation that tho mortgage had been di‘<diargod by payment of 
tho morfcgago money, luilf to tluo defendants in that suit, Nathu 
Mai and Mathri, and half to Malhi Knawar and othera. In 

t* * 

that Huit Malhi Knnwai* and others were made defendants under 
eootion 32 of the Code of Civil Proooduro in onlcr to comply 
•with tho provisionB of seetion 86 of the Transfer of Property Act. 
Tho result of tho suit wa-j that a decree was i>assod in favour of 

tho plaintiff oil the oomUtioii of his puyin^ tlie other half of the 
mortgage money to Nathu Mai and INFathrij and it was found 
that tho added defeudauts had no interest in the mortgaged 
property. Thereui>on the phuntiff tiled the present suit against 
Malhi Knnwar anil others, in whieJi he sought tt> re<a>vor from 
them the money which he had been obliged pay hy the (hnireo 
in tho former suit, '‘fbe Court of firsti instanee (Suhordinato 
Judge of Raharanpur) dismissed the suit. Tlie plaintiil ajipealed 
to the Pistrie-t Judge, who held tliat the ileeiston in the former 
suit rendered the ipiestion now in dispute between the parties 
ami accordingly reverseil tlie tlecision of the 
Ruhordinate Judge and <lecroe<l the major portion of the plain- 
tifl^a claim* Tho dofendnnts appealetl to the High (smrt. 

Pandit Moti Lai Ndirn*, for the appellants, 

Babn Jogindro Nath Oh<fmlhrlj for the respf>u<lent. 

Khox and AikmaN, JJ.— The soli^ question we liave to 
consider in this appeal is whetlier the learned Jmlge of the 
lower appellate Court 1ms erred in law in holding that the 
question at iBHue between the partio.^ to this suit is mv 
hy reason of a decision obtained on tho Uth of Dt'oemlaw IHOI 
in a former suit brought by tlie plaintiff against Nathu Mai 
and Musammat Mathri to recover possession of mortgaged 
property. 

The plaintiff^s ease iu that suit was that tlu‘ mnrtgage had 
been discharged hy payment of one-half of the mortgage money 
to Nathu Mai and Musammat Mathri, and Ihe other half to 
the present appellants, tho ropresentatives of one Mitter Rem 
Nathu Mai and Matliri pleaded that they wore 
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entitled to Mcei VO the whole of the mortgage money, and that 
the payment of half of it to the representatives of Mitter Sou 
was of no effect. The previous suit was instituted on the 28th 
of December 1900.' On the 26th of August 1 901 , after issues had 
been framed, the present appellants were made parties to the suit 
as defendants, but no relief was asked figaiust them, and indeed 
no relief could have been prayed for as the plaintiff and the 
added defendants were, not at issue upon any point. In the 
result Officiating Subordinate Judge decided that Nathu' ' 
JVIal^ anffi- Mathri were entitled to the whole of the money, 
and gave the plaintiff a decree on payment of Rs. 997 to 
Nathu Mai and Mathri. In his judgment he went on to 
say that the other defendants, the present appellants ''appear 
to have no interest in the property in dispute and they 
are accordingly exempted from the plaintiff’s claim in this 
case.” The plaintiff has now brought this suit to recover from 
the appellants the money he paid them on account of the mort- 
gage. The Court of first instance dismissed the suit. On 
appeal, the learned Judge without entering info the merits of 
the case decreed the piaintiff’s claim on the strength of what 
took place in the previous suit. It is quite 'dear from the 
judgment in that suit that tlie present appellants could have had 
no right of appeal against that decision, and it would be an 
extraordinary thing to hold that where a party to a suit has no 
right of appeal the decision in that suit should operate as rea 
judicata against him. We consider the case before us as very 
much on all fours with the decision of the Full Bench of 
the Calcutta High Court, in Brojo Behari Kedar Nafk(i). 
As in that case, so iu this, tlic matter now in issue was also 
in issue and was formally detcruuned in the previous suit, hut 
thatisBuo was not an issue between tlie same parties or between 
parties under whom the parties in this suit claim. As we 
have already said, there was in the former suit no matter in 
issue between the parties to the present suit. The previous 
decision cannot therefore operate as tcs judicata in the present 
suit. For these reasons we allow the appeal ; and setting 
aside the decree of the lower appellate Court, remand the case 
( 1 ) ( 1886 ) I. L. B., 12 Calf 680. 
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to ilmi C\>tiri with liiroi^iionH n^iultnii thr nppinil nn«hn* itn 
nri|j;iniU uurulwr U\ tlu^ regiVkir am! 14' it 011 the merits* 

TlumippelhmfiS lire eiiilihnl te the ecr^tn nf this appeal in aey 
ofeiik Other imsts will ahhle the result. The olyeetiuii nmler 
seetimi GUI fails ainl is diHiiiissetL 

Aiqmtl (kemxi ami mami remamieiL 


am 

Jun& 10. 


FULL BENCH. 


SkmUg^ Miiightf Chit’/ JunficHf Mr, JusticHi Km*\% ami 
Mr. Jmika JUo’kltf, 

IIAliDlO PEABAl) (OarKKDANT} r. lAVKUU-UI)H>hN iVhXim'ivv) 

OTUKES (OmCNM) A N^TH).^ 

Mrectaiafi- (if ihrrmi-^i^aiv of prapr.rfg nut inciudtul in thr dtYrvr *SVe< con ' 
Jlrmnd witkmit ahjiudum tm part o/Judgminii-tlotdfir f^rtvaf v natn hu hcirn 
af judgment aiiiht or to a- third partg tiightn 0/ purctianvrn intor nc, 
la rxiHUttiea hf. a ttHaHvi) hhIo on a intnSgHga iaii'fOHt. of fto jutlg- 
UHnit-dottor hi thowlnoli' of coviaiu |)ro|»('riy iOHti'ad of in lialf only, which 
wiiH all that, wan inortgagtol, wuh hoUI Tho hhIo wan ernUIrnuHl, was 

doliinoTil and nuUatitm eroiHHMlings took pturo in favtnir t»r tho ptUThasor. 
The judKnu‘Ui«dchtoi% thotjgh having full knowhulgt) nf tlnoo', protaHnlingH, 
took no ohjocfcion, Imt allowed Uio |HirchaHOr’H naino to ho roosn'dod in ronpoot 
of the whole pi'oparty* Bnhsoquonily tho lu'irs of tho judginoumh'htor sold 
half of the pniporty hi qvt^sUon to one /*’, wlo) brought, a mit to ro<o>vor 
|>0iW3»ilon thereof from tho iuvo.tion purchaHor. Jidd that lua.snuu’h an if 
ho had nmdo any sort of inquiry, would havt' hotunuo uwnro of tho true ntato of 
the title to the property whloh ho was purrhaning, hu could not bo regarded 
as a hfiiJkU purehasor, and was not in ot|uiiy entitled in succeed as against 
tho auction puiNjhasor. 

The iacts of this case are as f\dluw.s j— 

One Pahalwaii Singh, who nwmnl a G«aiiiia »l-pio share in 

a aortaiu village, tnortgagoil Imlf'uf’ ili to .uic (iuiit'shi lail on Mio 
Slnti ol Ootobur ISOU. The i»orlgHgoo,brinighli a suit, on his mort- 
gago, and obtained a dcoroo Tor salo oC tho mortgagod bluin' oti 
tho I 7 th oT J)oi!omh(U' lS!tl. 'riiat disiri'o was tnui-iiorrod Ibr 
execution to the (Jolleotor, and owing to some uustako tir over- 
sight tho entire 6 -anna d-pio share, which had by that time tu-on 


'♦^Second Appeal No. 874 of lUOii. from a decree of Uihu Nil IMadhah 
Koy, Judge of the (jour trof Hmall (lauHeH, exeicijruij.; peveer^ uf Suhordioate 
Judge* at Caw n pore, dated iltu iSlh of Eohnury nnu, revcreitit* a decree uC 
Pandit Ktiuhaiya Hal, Muuuif of (knvupurc, dated the tjf Jtiue iiiul. 
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made into a separate malial and was described as a 16-anna shaie, 
was put up for sale and sold to Baldeo Piusad, wbo is a stian- 
gor to the parties, on the 20th of May 1897, and on tlio 30th oi 
June following the sale was confirmed in the presence of the 
parties, that is, in the presence of the judgment-debtor and the 
decree-holder, and a certificate of sale was granted to the pur- 
chaser on the 2ad of September 1897. 'No objection was taken 
to the sale, and on ohe I9th of September 1897 the auction pur- 
chaser was put into possession, and he subsequently obtained 
mutation of names in his favour, no objection again being raised 
in the course of the mutation proceedings, which were concluded 
on the 25th of Novoinbcr 1897. On the 10th of Juno 1898 the 
heirs of the original judgment-debtor sold a 2-anna 8-pio share 
out of the property purchased by Baldeo Prasad to one Paklir- 
ud-din, and ho filed the suit out of which this appeal has arisen 
in order to recover pos.ses.siou. The Court of finst imtanoe 
(Munsif of Cawnpore) dismissed the suit. On appeal by the 
plaintiff the lower appellate Court (Small Cause Court Judge 
with powers of a Subordinate Judge) decreed the appeal and the 
suit. The defendant auction purchaser thereupon appealed to 
the High Court. 

Pandit Sundar Lai (with whom Pandit Moti Lai Nehru), for 
the appellant, contended that the plaintiff’s vendors were estop- 
ped from denying the auction purchaser’s title. They stood by 
at the time of the sale and took no objection to it. They did not 
even apply under section 311 of the Code of Civil Procedure 
to have the sale set adde. The sale was confirmed, and the 
purchaser obtained a sale certificate. The defendant appellant is 
a bond fide purchaser for value, and the plaintiff’s vendors have 
obtained the benefit of the sale price paid by him. One main 
difficulty in the plaintiff’s way i-s that ho has not offered to 
refund the proportionate price for the property in dispute. A 
bond fide purchaser cannot be dispossessed of the property pur- 
chased, even if the decree under which he purchased be set 
aside in appeal: Zain-ul-abdin v. Muhammad Ashgar (1). 
The plaintiff’s vendors were made parties to the proceedings 
in execution which resulted in the sale of the property. The 
(I) (1887) I. L. K., 10 All., 166. 
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oliiim ifi, thoroforo, biirwl by tbo j»rovinionH (>rsiH',<.ii>r.s ‘244 and 
‘dlbot’tho Uudii ojc Civil Prowdiirc. Tbo oaMW relied on by 
tho 8nb(»rdiiiutit! Judge do not. apply. 

Maulvi Ghidwnh for tlio ro.'pondoid.. The point, in 

wbethcr the «do of the cxcoHS hIuu'c was not void in it.s inoep- 
tiou. Tbo decroo was .teinsforrod b' the Colleotor for execution 
under section B20 of tho Code of Civil Procoduro. IIo could 
soil only what had bcoii ordered to bo sold by tho Civil Court, 
via,) a 2-anuu 8-pie share. Tlvcro was no occasion for tho judg- 
mout-debbor to come forward and object t.> the salo of tho addbi, 
tional 2-auna 8~pio share. Under Rule 17, Clause 12, ('Jire.ular 
No. 24, Department II, tho only ground upon whudi ho could 
apply to have the sale sot aside was material irregularity. But 
this was more than an irregularity. Tlu'. Collector had no juris- 
diction to .sell more than tho decreu provided for the sale of, 
and wo aro entitled to ignore tlm sale qiMtil idfra, altogether. 
Article 12 of tho second schodule to tho Indian himitation Act, 
1877, <loo.s not apply. A conditional decree may Im passed in 
tho pluintiil’s, respondent’s, favour, subject to his paying lls. 7‘2S, 
the price paid for tlm property by the delendant-ajtpellaut. 
In order to establish that there was any act or omission bind- 
ing on tho plaiutifl', it ought to bo shown that bo know that his 
rights wore alloctod by tho sale. Why should lie assmno that 
the Oollootor would go out of his way and soil u larger .share 
than ho was empowered under the docroo to .'■ell? 

The following cases were I’oforrod to : — Naztir Ali v. Eodar 
Nath (1), Mam Ohamlra v. Kundo (2), and Balwant lim v. 
Mvikamm<ul Eumin (3). 

Stanley, C.J., Knox and Bukkitt, -1 .1. — Tho fatjts of this 
appeal are very simple. One Pahalwau Singh, wh.i owned a 
C-anna 4-pie share in a oertain village, mortgaged the half <d’ 
it to ouo Uaneshi Lul on the lll.-t of Ootoher l.SUO. 'I'lu^ mort- 
gageo brought a suit on foot of tlu* mortgage, and ohtuined 
a docrou for sale of tho .share which was included in tho 
mortage on the 17th of Ducemher iKP-j. 'I’hut decree was 
transferred for execution to the Collector, uud owing to .some 

(1) (1897) 1. h, B., 10 Alt, 808. (0) (1900) L L. H.. 22 All., 442. 

(8) (1808) 1. L. B., le All., 824. 
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mistake or oversight the entire 6 -aim a 4-pie share, whi(3h 
had previously been changed into a separate mahal and was 
described as a 16-anna share, was pat up for sale and sold to 
Baldeo Prasad, who is a stranger to the parties, on the 20th of 
May 1897, and on the 30th of June following the sale was con- 
firmed in the presence of the parties, that is, in the presence 
of the judgment-debtors and the decree-holder, and a certificate 
oi'sale was granted to the purchaser on the 2nd of September 
1897. Now it is no doubt the case that the Collector had no 
jurisdiolion feo sell a moiety of the property which was 
included in the sale. Ho could only sell the property which 
was ordered to be sold, that is, the share which was comprised in 
the mortgage. A sale of property outside of that property must 
bo treated as a nullity. However, no objection was taken by 
any of the parties to tlie sale, and on the 19th of September 1897 
possession was given to the purohasor. Following upon the sale 
the usual dahhil-kharij proceedings took place, when notice 
must have been given in the ordinary course to the judgment- 
debtors, who, we should mention, were the representatives of 
the orginal mortgagor, and no objection whatever was raised by 
them to the mutation of names, which was applied for by the 
purchaser, and was effected on the 26th of November 1897. The 
heirs of Pahalwan Singh, notwithstanding the sale to Baldeo 
Prasad and with full knowledge of all the circumstances, sold 
the 2-anna 8-pie share which had been included in the sale by 
the Collector to Baldeo Prasad to the present plaintiff-respondent 
Hafiz Fakhr-ud-din on the 10th of June 1898, and he has 
brought the present suit to recover possession from Baldeo 
Prasad of the property so sold to him. Now it is clear that if 
Hafiz Fakhr-ud-din had on the occasion of his purchase made 
the slightest inquiry as to the title or endeavoured to ascertain 
how it came that Baldeo Prasad was in possession of the pro- 
perty, he must, if he did not already know what had occurred, 
have at all events then ascertained the facts connected with the 
sale to Baldeo Prasad. We cannot regard him as a bon^fide 
purchaser without notice. If he had been a bond fide purchaser 
without notice of the sale to Baldeo Prasad he would have been 
in a very different position from that in which he at present 
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sifinaH, Th« prltin of tili<' wliii'h vn« pniti by Ibiblcn 

Vmmt\ WHH llrt. m. That inonty has lu'an a,ppIio<l in saiishn*.- 
lion t>f tho ilcairoo tUHlnr whJnh ilu^ suln hy Uu^ < h>ok ])hu)(\ 
and wn tnny ninniion that, if; foil vory far short of saiislyina; tiho 
dooroOj \vhi<di fchon iimo|njtio<l to a sninonnsidorahly over Us, 4,000, 
Tho judgtnoid‘»-didrt^^^^ had tho full hotudli of tho sale. Tlio 
(knitt of flrsi iimtonoo disiuisscil tho claim * hut upon appeal the 
lower appollato Court roversod its decision^ an<l gave a decree 
to the plaititifi on tho ground that tlu^ sale to Baldeo Prasad 
was a mere nullity^ ami tlmt conse<piently the plaintifl' under 
his ptirchnse from the heirs of Pa-hahvaii Bingh ae-quiiuMl a title 
to the property uow in diB])ute and was entitled to oust tlu' 
defemlant from possession, \\h^ are mmhlt^ to uphold this 
tiecisiom It wotdd he mauifestly !m‘(|uil/ahl(^ to allow the 
judgmeut-deldiors, wlm stood l)y and ailow(Hl tin* pureliase of 
the property to he madt' hy an imnKjtuvt i>urch:ista'^ now to set 
up tlie invalidity of the sale ami ho deprivi^ the purtjiuiser of 
the benefit of* his pure, base. Plu’ [daintilT^ who eitluu' was 
awaro of tin? purchase made hy llahieo Prasad or else ae,t(‘d 
with gross negligence in .making no inqniry ns t'> the tith% 
is ill iM) better positiorn He cannot ht^ iH'gariital as a hovd fuh^ 
purchaser* Ho seeks under these iurcumstama\s to t^jeci the 
appellant from tho land pundinscal hy him at a (lourt sah^^ and 
that too without offering to refuml any portion <4* the price 
wbicdi was paid for tlio prcqierty. It aiqrears to us under the 
cinaunstancos that tlie plaintiff, if lu^ sought tin' assiNtance^ of 
the Court in ousting tlie appellant from possessituq «>ught at 
least to have uuule an oiler to return to tlu? app<41nnt the pro- 
portionate part of the purchase momy ntirihutalih? to tho pro- 
perty sought to he .rocoverod* lie e,mues iiitf) a i hurt of etpiity 
to ask its asBistivncaj and in doing so In' ought to !)o prt'par<?<I 
to do equity* It appears to us that hy tlm conduct oi* tlm 
heirs of Pahalwan Biugh. in allowing tlm sale cd' the eutiire 
property to bo carried out in favour of Ihddeo Pranml, in 
allowing poSBeBsion of the property to ho tukt?n .snh.'^ecjuent 
to tho purchase, in not rnising any fhj(aition to the suhstitutimi 
of tho name of Baldoo Prasail in the royemit^ papers as owner of 
the property, in allowing Baldeo Frasatl to ileposit in Court tin? 
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filll amoTuifc of the purchase money, and permitting the appro- 
priation of that money to the satisfaction of the docrecj neither 
they nor the plaintiff, who ha-^ not purchased in good faith, can 
complain if the Court refuses to grant the relief sought in this 
case. For these reasons we allow the appeal, set aside the decree 
of the lower appellate Court, and restore that of the Court of 
first instance with costs of this appeal and the costs in the lower 
appellate Court. 

A^l)eal decreed* 
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before Mr. JmHoe ICmw and Mr. Jmtwa Aihman. 

JIWAN BAM ANB OTKEES (D’KOEBB-KOTitums) ih BAM SAEITP BAM 

and OTHIES (jTTBaMBOT-BBBTOBS).’* 

A&i Fo. XV of 1877 (Indian Limitation AotJ smtiom 7 and S^JS/.vicntion 
of decree^Limitation — Minority. 

that section 7 of tlio Indian Limitation Act, 1877, applies even 
where some only and not all of the jiidgment-croditors are affected by a legal 
disability. Zamir JLaaanY. 8undar (V) ioWo-wae., 

On the 17th of December 1897, Jiwan Earn and others 
obtained a decree against Earn Sarup Earn and others from the 
Court of the Subordinate Judge at Ghazipur. The decree 
was transferred to Azamgarh for execution, and on the 26th of 
February 1898, execution was applied for by arrest of one of the 
judgment-debtors. That judgment-debtor was arrested on the 
8rd of March 1898, and committed to jail, but was released on 
the Ist of July 1898, becavise the decree-holders failed to 
deposit the necessary diet-money. A second application was 
made on the 18th of February 1902, which was rejected as not 
having been made in duo form. The present application 
for execution was made on the 9th of May 1903. This was 
dismissed by the Subordinate Judge of Azamgarb as time- 
barred. The decree-holders appealed to the District Judge, to 

•Second Appeal No. 66 of 1904 from a decree of J. L. Jolinston, Esq., 
Officiating District Judge of Azamgarli, dated the 4th of December 1903. 
confirming an order of Bahu Jai Lai, Subordinate Judge of Azamgarh, dated 
the 29th of August 1903. 

(1) (1899) I. L. E., 22 All., 199. 
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1»04 who««i* notioo it wum tij^pari'mi.ly hmught iliat a Ht'imnd appHcia- 
"TjwTtP*” ^'*'**' for JirrpHfc of ono of tho judijniiMtt-dt'Htirs had hcon mado 
IlAK Oil tho 24th of Mareh hSiH). Tina, howovta-, tlic District dudgo 
Ha* i*M» hi'ld, could not save limitation, iiiusumch as it was not an appli- 
cation wioording to lm--~-Ok<itlitr v. Nmnl Singh (1). The 
Diatriot Jmlgo accordingly iliaudsscd the upiwal. Tho dooroo- 
holdera apjjonlod to the High Court, where it was urgotl, 
rontly for tho first time, that tho fact that diwan Ram, one 
the decree-holders, was a minor, prevented the execution of 
tho decree from being barred by limitation having nTgard 
to the provisions of section 7 of tho Tndiau Ijimifcation Act, 
1877. 

I’audit Bundar Lai and Pandit Jhddiv Ham Lave, for tho 
appellants. 

Bir Ifajh''!' Oolvin, for the respondents. 

Knox and Ajkman, .1.1, — ^The learned .fudge has overlooked 
tho fact that one of tho ilecree-holdors was a minor and entitled 
to tho honelit of section 7 of the Indian Ijimitation Act of 
1877. It has Iteon held in tho I’nll Bunch case of Zamir 
Hamm v. S'midar (2) that tliisseution applies even where some 
only and not all of tho judgment-credilnrsnro afft'cted hy a legal 
disability. The principle of tliis ruling was applied in a ease 
exactly on all fours witli this, naimdy, E. E. A, No. 270 of 
1Q02, Llladhar and others v. Ohatwhhaj amd others, decided 
by a Bench of this Court on tlu- lOth of May l!)U3. This 
appeal must sucooocl. ■ We allow it with costs, sot aside the 
• orders of both the lower Courts with cots, and remand the case 

through tho lower appellate Court t-) tho Court of first instauco 
with diroctiotis to readmit tho appHiiation to its fill, nf pending 
applications and dispose of it according to law. Enture costs 
will abide the event. 

ApjHial deereed anti e<mse, remanded. 

(l) (I8HU) r. L. 1{„ 12 Alt., tu. (2) (IHiiii) I, 1,. U. 22 AU., Il-i). 
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Before Mr, Justice Knocc, 

EMPEROR ISHTIAQ AHMAD ^ 

A.ct Bo. ATJjF’ of 1860 f Indian Benal Code), seotigti^AD^ — Criminal breach of 
trust — Form of cliarge — Criminal Frocedure Code^ section 234. 

In a charge of criminal misappropriation there were three counts. 
Each count specified the sum of money alleged to have been misappropriated 
by the accused on a particular day ; but in two out of the three cases the 
toUl sum consisted of three separate items in each instance. JSTeZt? that a 
charge so framed did not offend against section 234 of the Code of Criminal 
Procedure. Mng -Fmgeror v. G-ulzari Lai (1) followed. 

Ik this case one Islitiaq Ahmad, Assistant Nazir of the 
Court of the District and Sessions Judge of Moradabad, was 
charged with criminal misappropriation of certain items of 
unexpended diet-money lodged in civil suits in the Courts 
of the District and Subordinate Judges. The cliarge contained 
three counts, alleging misappropriation on three different occa- 
sions of sums of Rs. 4-4, Es. 1-6 and Rs. 3 out of larger amounts. 
Of these larger sums the first was stated to consist of tliree sepa- 
rate items of Rs. 1-6, Rs. 1-15 and Es. 1-14, and the second of 
As. 4, 14 and 9 respectively. Ishtiaq Ahmad was convicted 
on all three counts by the Joint Magistrate of Moraclabad, and 
was sentenced to rigorous imprisonment for one year on each, 
i.e., three years in all. He appealed to the Additional Sessions 
Judge of Moradabad, who dismissed the appeal and did not 
interfere with the sentence. Ishtiaq Ahmad thereupon applied 
in revision to the High Court, where the principal pleas urged 
• were two. It was contended that the charge as framed was 
bad in law having regard to section 234 of the Code of Crimi- 
nal Procedure and the ruling of the Privy Council in Subfah-^ 
mania Ayyar v. King-Emperor (2) ; and it was also argued 
that if the facts disclosed by the evidence for the prosecution 
were true, the petitioner was guilty of the offence of forgery 
of an acquittance or receipt acknowledging the payment of 
money, which was* an offence exclusively-4riable by the Court 
of Session, and for that reason the jurisdiction of the Magis- 
trate was ousted. 

* Criminal Revision No. 328 of 1904. 

(1) (1902) I. L. E., 24 All., 264. (2) (ISOI) I. L. E., 26 Mad., 61, 
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Mr. C..Dillon for the applicant. 

B The Assistant Government Advocate (Mr. F. K. Porter) 
for the Crown, " /i 

Ksoi J.—Isltiaq Ahmad has been convicted of offonoo! 
endereochon 409, Mian Penal Cod., and sentenced to th”* 
ycM ngorons imprisonment. The conviction and sentence 
have been npheld in appeal. It is ar,* contended that the 

.Trr%t 

three. _ Tins contention is in my opinion ffilly met by the 
provmiens of section 222 of the Code of Criminal ProoTdil 

.7 c*' r a'idF 

rjtr7r7;::7tz:ir;^^ 

should not have tned him for the minor off-enco nmlor see “n 
409 which IS within his jurisdiction. It »p,„ars that a.7 r 
mg to ho evidence of the prosecution, not only did the aoonsot 
emheade moneys, bat, after embessling tiL and ha“i7 , 

he aTt 7®f ooncornod as receipt for thera° 

he altered the items in the re^’ister Tf fin’a i x i ^ 

cant seems to have been “l7„f ! 

section 409, but of a stilf mZl * • ? offence under 

Sessions Judge who held a departm°en« “liry”'? o 
complained only of an oBenoe under section 409 7 

the evidenee diseased 'anTher'otnterab;! 7,:7- 

tS^ffonl^mphino^^rrUT* -f ^ 

coed to convict. i7r„o r;:7’;7 „r,p"^.‘''"* “■ 

and dismiss the application. roviHioti, 
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EAI(P™i.p),.BISHANDArAL...^^ 

^ueni demal ofreoHpt ofoonsideZi77~Z7So ^ 

denoe Aoi), section 102. * ^ (.Indian JE/yi*. 

s^uthato^nTderrrA'^^ an admis- 

a^ia^sion which he has made in the bond It L noT'“ 
that prxo. to the institution of a suit o^ the blT. to p.oye 

deration, even if such denial was made before tiTe 7 

This was a suit for «oU registering officer. 

« aaaal, «oiW that the 

received by the merJL B,t T '>“« 

though they admitted cLoutiou of the ho” 

consideration. Tlie Court of • 4. denied receipt of 

.^.aahad) heid the; 

tion was on the exeontonto j Ii. oonsidera- 

charge it, and accordingly' gave 

favour. Neither side produced nnt ^ f® Plaintiff's 

the defendants the lower appellate O 

G^ipur) reversed 

plaintiff’s suit, holding that as the defendal "u 

receipt of consideration, it was for the defendant to 
consideration had passed. ' prove that 

The plaintiff appealed to the High Court and thl 
coming on for hearing before a sino-U Tn7 ^ ^ 

The learned Judge said -Jismissed. 

is that when execHfeion of n iin 
of consideratioa has been admitted at re^istratioD fL 
non-receipt of consideration falls upon the mrl ? i 
Here, howovor, the case is somo#hat difforo^nt ^ Tho^ 
registering officer aekaowlcdffod no donhi +i / .7^ ^®^®“'3aats before the 

a., .a, .a.„ «... 1“ : “ 

paid thorn the consideration monev T tliTnir 
the general rule, and that in view of thi a 

when the bond was being registered the b consideration 

of fact oonsideration had passed lies on the''yaL'tiff''°T^*t‘‘* “ “ 

• Appeal Ho. I of 1908, under section 10 of the Letters Patent^ 
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The plaintiff tlieroupon filed a further appeal under section 
lO.of the Letters Patent. 

* Mr. Muhammad Ishaq Khan, for the appellant. 

Bahu Sited Prasad Ghose, for the rospoudouts. ^ 

Knox ' J.— The suit out of which this appeal arises was a suit 
for sale upon the basis of a hypothecation bond. The respon- 
dents Kishan Dayal and Nihang Eai were the executants of the 
bond. In that bond it is expressly stated that the executants 
have received the consideration and brought it to their ovm ule. 
In the suit throughout, the executants have admitted execution 
of the bond, but denied receipt of consideration. The Court of 
first instance held that the onus of proving want of considera- 
tion lay upon the executants, and that tlioy had failed to dis- 
charge that burden; it therefore gave a decree in the plaintiff s 
favour. This decree was reversed on aiipeal. A second appeal 
was preferred to this Court and the decision of the lower appel- 
late Court was affirmed. The learned Judge who heard the 
appeal laid down that “ordinarily the rule is that when oxocu- 
tiou of a document and receipt of oonsidorution lias been admit- 
ted at registration, the burden of proving nini-rcH'.eipt of consi- 
deration falls upon the party who makes such allegation. ’ Ho 
further went on to hold that the fact tha! before the registering 
officer they ( 4 . 6 ., the executants) “ broadly and unmistakoably 
' stated that the obligee of the bond had not paid them the con- 
sideration money” took the caso out of the general rule; and 
that under the circumstances the burden of proviiig that as a 
. matter of fact consideration had passed lay on the plaintiff, here 
appellant. With all due respect to our learned brother, I am 
unable to hold that anything has been shown in this caso wliich 
takes it out of the rule laid down in section 102 and illustra- 
tion (3) of the Indian Evidence Act of 1372. In this case no 
evidence .at all was given on either side. Upon looking into 
the record of the case it appears that tl>o suit was sot down for 
hearing and final disposal upon the 16th of January 1901. Iliith 
parties previous to the day fixed for hearing had applied for 
an adjournment to enable them to produce evidence. The 
Munsif refused to grant the adjournment and disposed of the 
*case on, the day fixed for hearing in far too summary a manner, 
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having regard to the nature of the case and4he fact that thei^e 
had been, no previous adjournments. The learned Muosif 
showed a want of discretion in not acceding to the application 
fot adjournment made to him. The case should go back to the 
lower appelhite Court in order that that Court may return it to 
fche Court of first instance for trial of the matters in issue in the 
case, reasonable opportunity being given to both sides to adduce 
any evidence they may wish to produce. 

Aikman, J. — I am of the same opinion. When in a suit 
like the present execution of the bond is admitted and the 
bon d*bon tains an admission that consideration has passed, it is 
for the executant to get rid of the admission which he has 
made in the bond. I do not think it is enough for him to 
prove that prior to the institution of the suit he denied receipt 
of consideration, even though that denial was made before the 
registering officer. I concur in the order proposed. 

By THE Court. 

We allow the appeal, set aside the decrees of this Court and 
of the Courts below, and we remand the case through the lower 
appellate Court to the Court of first instance with directions to 
re-admit the suit under its original number in the register of 
pending suits and dispose of it on the merits after giving the 
•parties reasonable opportunities to produce such evidence as 
they wish to produce. Costs here and hitherto will abide the 
result. 

Cawse remanded. 


JBefore Mr. Jmtioe Knox and Mr. Justice AiTcman^ 

SHEO XARAIN Axn othebs (PxAiKriErs) ©. MATA PKASAB and 
%OTHEBS (BeFBNDANTS).* 

Act Uo. IX of 1872 {Indian Contract Act), section 23 — Act Xo. II of 
1882 {Indian Trusts Act), section 82 — Agreement ojpjposed to public policy-^ 
TurcThase of land by public officer benavni-^-^Kepresentative debarred from 
claiming benefit of purchase. 

Whoa a public officer enters into a contract which is unenforceable as 
being opposed to public i^olicy, persons deriving title through liim are in 

Second Appeal No. 666 of 1903, from a decree of W. P. Wells, Ssq., 
Bistrict Judge of Agra, dated the 2nd of March 1903, confirming a decree of 
Munshi Raj Nath Prasad, Subordinate Judge of Agra, dated the 14th of 
November im 
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no better position than himself, nor is their sitmtion in any way,aiTeciod 
by the provisions of tho Indian Trusts Act, 1B82. ^Mam Lai v. ChhaH Lai * 
(1) approved. 

The plaintifFs in this case sought a cloclaratioii of their 
rights as membors of a joint Hindu family in. certain shares 
in two villages, Seola and Barauli. Tho village of Scola, accord- 
ing to the plaintiffsj -had been purchased by .Twala Prasad, 
the paternal uncle of the plaintiffs, while that of Barauli had, 

■ as they alleged, been purchased by Jainti Prasad, tboir father, 
in the name of Mata Prasad, the son of Jwala Prasad, The 
Court of first instance (Subordinate Judge of Agra) depre“d 
the claim of the plaintiffs as to Seola, but dismissed it so 
far as Barauli was concerned. The plaintiffs appealed as to 
Barauli, and on this appeal the District Judge found that that 
village had really been acquired by Jainti Prasad, but that 
Jainti Prasad being a kanungo and therefore incapacitated 
from acquiring property in his own district, had taken tho 
conveyance in the name of his nephew, Mata Prasad, iu order 
to prevent Government from exercising tlio right of dismissal 
which might have been the result of tho transaction coming to 
the notice of Government. Adverting to tho law as laid down 
in the case of Shiam Lai v. OhhaJei Lai (1), tho fearned Dis- 
trict Judge held that the plaintiffs claiming title through Jainti_ 
Prasad could be in no better position than Jainti Prasad himself 
would have been, and he therefore dismissed tho appeal. Tho 
plaintiffs appealed to the High Court, urging ‘that tho Govorn- 
* ment order upon which the District Judge had relied (Resolu- 
tion Ho. 1262A of the l7th of September 1870, Manual of 
Government Orders, III., p, 84) had no application to kanun- 
goes; that no public policy was transgressed by a kamuigo 
purchasing land outside his circle ; that section 82 of tho Indian 
Trusts Act showed that tho benamidar had nr) defence against 
the beneficial owner; and that the heirs of the hetudloial 
owner, were not in tho samo position as their predecessor iu 
title. 

"Dr. Satish Chandra Banerji, for the appellants. 

■ Pandit (Swwdar for the respondent. 
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Knox aad Airman, JJ. — The object of the agreement 
between the predecessor in title of the plaintiffs and the defen- 
dants was regarded by the lower appellate Court as opposed to 
public policy, and ‘ therefore unlawful within the meaning of 
section 23 of Act No. IX of 1872. The view taken by the 
learned District Judge is supported by the decision of this Court 
in the case of Shiam Lai v. Ghhaki Lalil), It has been argued 
in this case that the principle of that ruling will not apply 
here, as the suit is one brought not by the public officer him- 
self but by his heirs.- If the public officer himself could not 
ffiaiflrtain the suit for the property, persons deriving title 
through him are in our opinion in no better position. Stress 
was laid upon section 82 of the Indian Trusts Act, but we do 
not think that that section can be interpreted as authorizing 
Courts to give effect to an agreement the^ object of which is 
unlawful. The appeal ffiils, and is dismissed with costs. 

Appeal dismissed. 


JBefore Sir John Sianle^, Knight, Chief Justice, and, Mr. Justice JBurJciti, 
KUNDAN LAL and anothbe ( Plaint irrs) v. FAQIE CHAND and 
* OTHBBs (Defendants).’^ 

Act No. IV of 1882 (Transfer of Tro^erig Act), section 85 — Konfoinder 
of necessarg parties ^Civil Trooedure Code, section 32. * 

Even if tlie non-joinder as a party defendant of a person who ought, in 
view of section 85 of tho Transfer of Property Act, 1882, to have been 
made a l)arty to a suit for sale on a mortgage is by itself a defect fatal to 
the suit, such defect is cured if the Court acting under section 32 of tho Code 
of Civil Procedure adds such person as a defendant. Kali Charan v. Ahmad 
Shah Khan (1) referred to. Salig Tam v. JBCar Charan Kal (2) considered. 
The suit out of which this appeal arose was brought by the 
plaintiffs to recover the amount due to them on a mortgage, 
dated the 16th of August 1895, executed by the original first 
defendant Diwan. One of the defendants, Faqir Chand, who 
had been impleaded as a transferee of part of the mortgaged 
property, filed. a written statement and pleaded that he and one 

^ Second Appeal No. 282 of 1903, from a decree of B. P. Dewhurst, Esq., 
District Judge of Saharanpur, dated the 22nd of December 1902, reversing 
a dooroo of Babii Ladli Parsad, Munsif of Kairana, dated the 3rd of December 
1901. ^ 
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(1) (1894) ID. B., 17 All., 48. 


(2) (1890)J.L. B., 12 All, 648. 
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Janki Das were prior mortgagees of tlvo property mulor a bomi, 
dated tlie 14bh of Aiiguf-t 1880. The Cutirt of first iustanoo 
(Munsif of Kairana) thereupon took act ion under section 32 
of the Code of (dvil Prooeduro and added danki Dius as a 
defendant. Janki Das filed, a similar defence to that which 
had been filed by his co-mortgagee Paq^ir Chand. Neither of 
the two alleged prior mortgagees, however, apiicared in the suit 
either personally or by pleader. The Munsif in absence of 
proof of anything being due under the mortgage of 1880 
passed a decree in favour of the plaintifis for sale of the' 
mortgaged property upon non-payment of what was fouffd 'no 
be due upon their mortgage. Faqir Chand and Janki Das 
appealed, and tile lower appellate Court (District Judge of 
Saharanpur), without entering into the merits of the case, 
reversed the MunsjPs decision and dismissed the suit on the 
ground that the plaintiffs had failed to implead the prior mort- 
gagees. The District Judge relied upon the decision of the 
High Court in tho case of _8alig JR, am v. liar Clumm Lai (2). 
The plaintiffs thorenpon appealed to tlio Higli Court. 

Mr. Muhammad Ishaq (for whom Muushi Ilarihans Sahai)^ 
for the appellants. 

JBahu Satya Chandra MuJeerji, for tho respondent.^. 

Stanley-, C.J., and Buekitt, J. — Tho suit out of which 
this appeal has arisen was brought by tho plaintiffs to recover 
the amount duo to them on foot of a mortgage of tho 16th of 
August 1895, executed by the original first defendant Diwau 
in theb favour, by sale of the mortgaged property. When the 
case came on for hearing one of the defendants, Faqir Chand, 
who was impleaded as transferee of the mortgaged property, 
filed a written statement and set up the defence that there 
existed a prior mortgage of the 14th of August 1880, which had 
been executed by Diwan in favour of himself and one Janki 
Das. The learned Munsif at tho hearing having regard to this 
contention came to the conclusion that tho case was ono in which 
the Court should exercise the power conferred by section 32 of 
the Code of Civil Procedure, and added Janki Das as a party 
defendant, and he accordingly passed an order to that effeofc. 

(1) (1890) I.L.E.,12A11., B48. 
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The case came on again forbearing on tlie 2ad of October 1901, 
the newly added defendant having filed a written statement in 
which he set up the same defence as that which was set up by 
T aqir Chand, Neither of these defendants put in an appearance 
at the trial either personally or by pleader. In the absence, 
therefore, of any proof that any sum remained due on foot of 
the mortgage of the Uth of August 1830, the Munsif passed a 
decree for sale of the mortgaged property in favour of the plain- 
tiffs on non-payment of the amount found to be due to them 
on foot of their mortgage. From this decree Faqir Chand and 
tiantd Das appealed, alleging that the plaintiiSTs respondents 
had knowledge of their prior mortgage and had not expreSsSed 
their willingness to pay off the amount due on foot of it, and 
that) not having done so, the Court ought not to have granted a 
deoree under section 88 of the Transfer of Property Act. They 
also alleged that the property sought to be sold was in their 
possession, under their mortgage- deed, and that that being the 
case the burden of proving that their mortgage had no existence, 
or that the amount due on foot of it had been satisfied, lay upon 
the respondents and not upon them. The defendants mortgagors 
submitted to the decree and did not appeal. The learned Dis- 
trict Judge without entering into the merits of the case came to 
the conclusion on the authority of the case of Salig Ram v. Ear 
OharanLal{l) that the suit of the plaintiffs must fail, owing 
to the fact that they did not in their plaint implead the prior 
mortgagees. Whether or not we should be prepared to follow 
the decision in the case referred to, it appears to us that it does 
not govern the present case. • The learned Judges who decided 
the case of Kali Oharan v. Ahmad Shah Khan (2) observed : — 
We are unable to lay down as a rule of universal application 
the principle that a plaintiff who claims too much or fails to 
admit reasonable deductions from his claim is therefore to be 
deprived of that to which he is legally entitled.^^ We concur in 
this observation. The case before us is distinguishable from the 
case which has been relied upon by the District Judge. Here 
no doubt the plaintiffs failed in the first instance to implead the 
prior mortgagees as mortgagees, though they did as a matter of 
(1) (X890) I. L. B., n AIL, 548, (2) (1894) I. L. K., 17 All, 48U 
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fact implead one of the prior mortgagees, but iu a difforent 
capacity, namely as transferee of part of the mortgaged property. 
The Court, however, exercised tlio power conferred by section 82, 
and directed that the prior mortgagees should be b.rought on the 
record as defendants. It seems to us that this satisfied any 
obligation which lay upon the plaintiff in respect oi tlie prior 
mefttgage and put thV mortgagees to proof of their claim. 
"Whether or not anything was due on foot of the prior mortgage 
. was a matter peculiarly within the knowledge of the mortgagees 
and a matter of which the plaintiffs would ordinarily be in 
ignorance. Under these circumstances wo must allow the'ap- 
peal, set aside the decree of the lower appellate Court, and, 
inasmuch as the appeal has been determined upon a preliminary 
point, the decision on which we have reversed, direct that the 
appeal be replaced on the file of pending appeals' in its original 
number and be disposed of on the merits. The learned Dis- 
trict Judge will note the observations whicli we have made with 
regard to the mortgage of the l-lth of August 1880; the mort- 
gagees ought to be in a position to prove tlio amount, if any, 
which is due on foot of it, and if any sum bo found to bo duo, 
the plaintiffs can only get the relief which they claim upon 
the payment of such sum. Costs hero and hitherto will abide 
the event. 

Appeal decreed and cause remanded. 


Before Sir John Stanley, KnigM, Chief Justice, and Mr. Justice BurkUt, 
IDARAT KHAN (Piaintipb) ILAHI BAKHSH (Dbbkndaht)-* 
Pleading — Usufructuary morigage-^Purchase of eguity of redimjdion — 
Suit ly purchaser for redemption — Plea of right to pre-empt sale to plaintiff'. 

The plaintiJKs sued as purcliasors of part of tlio oiiuity of rodoniption 
of a usufructuary mortgage to rodeom tlie mortgage aud rocovor poHsesHiou 
of a proportionate part of tlio mortgaged property. One of tlio morigagdos 
defendants pleaded that ho liad a riglit of pre-emption in respect of the wile 
which formed the basis of the plain tiflls’’ title and was ready and willing to 
exercise such right* 


• Second Appeal No. 922 of 1902 from a decree of Hahu Nihal Cluitulra, 
Subordinate Judge of Sliahjahanpur, dated the 2Bth of May 1902, coiilirming 
a decree of Maulvi Muhammad Azim-ud-din, ^Munsif of Bhahjahanj^ur, dated 
the 4lh of September 1903,* ^ 
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Iteld that this plea could not he admitted'as an answer to the plaintiffs’ 
suit for redemption, J.judMa JBahMi Singh v. Arab Ali Khan (1) and Mam 
Olmnd V, JDurga Mrasad (2) referred to. 

In this case the plaintiffs, alleging themselves to be the pur- 
chasers of the mortgagee rights in a portion of certain property 
which was tire subject of a usufructuary mortgage, sued for 
redemption of a proportionate part of. .the mortgage and for 
recovery of possession of that portion of the mortgaged property 
which had been purchased by them. Amongst the numerous’ 
pleas taken by the various defendants, the first defendant Ilahi 
Bal^lish pleaded that he had a right to pre-empt the sale in 
favour of the plaintiffs, in right of which the plaintiffs had 
brought their suit. The Court of first instance (Munsif of 
• Sahaswan) held that this defendant was not only entitled but 
• bound to raise this plea, and on the facts found that he had. 
’ the right of pre-emption which he asserted. The Munsif there- 
fore gave a decree in the first instance for dismissal of the 
plaintiffs’ suit provided that the defendant No. 1 paid in the 
pre-emptive price within thirty days from the date of the 
decree. But if he failed to pay in the pre-emptive price within 
thirty days, then the decree was to be a decree in favour of the 
plaintiffs. On appeal by one of the plaintiffs, Idarat Khan, 
this decree was affirmed by the lower appellate Court (Subordi- 
nate Judge of Saharanpur). Idarat Khan thereupon appealed 
to the High Court, urging that the first defendant’s right of 
p)re-emption was not in law an answer to the plaintiffs’ suit 
for redemption, and if it was, the defendant must on the facts 
of the case be taken to have waived that right. 

. Babu Lcokshmi Narain, for the appellant. 

Mr. Abdul Majid (for whom Mr. Ishaq Khan), for the 
respondent. 

Stanley, C. J., and Buekitt, J. — The suit out of which 
this appeal has arisen was brought by the plaintiffs for redemp- 
tion of a usufructuary mortgage. They sued as owners of 
part of the equity of redemption, whieh they had purchased 
from two of the representatives of the mortgagors. The claim 
was met by a defence on the part of one of the defendants, 
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(1) (1886) 1. L. B., 7 All,, 892. (2) (1903) I. L. E., 26 All., 61. 
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Ilalii Baklish, to tlie.effoct that he was a oo-sharcr in the vil- 
lage and as such entitled to pre-empt the sale made in favour 
of the plaintiffs, if that sale was a valid sale and that he was 
willing to pre-empt it, and that therefore the suit eould not 
he maintained. This contention found favour with both the 
lower Courts. They considered the relationship of the parties, 
and came to the conclilsion that Ilahi Bakhsh was entitled to 
pre-empt the sale ; and this bei ng so, a somewhat extraordi- 
nary decree was passed to the effect that Ilahi Bakhsh should 
have an opportunity of pre-empting the sale made in favour of 
the plaintiff's ; but that in default of his purchasing the prolibrty 
and paying the purchase money within a time named, the 
plaintiffs should be entitled to redeem the property. Now 
this is a very unusual and complicated form of decree, and 
one which is certainly not to be encouraged, even if it be 
valid. We think in this instance it is entirely wrong. In the 
case of AjudUa Balcluh Swgh v. Arab AU JDum (1) it 
was decided by a Bench consisting of Petheram, C. J., and 
Tyrrell, J., that a co-sharer who is in possession cannot plead 
the existence of a right of pre-emption in defence to a .suit for 
possession by the purchaser of the rights and intoroats of 
another co-sharer. The defence of a right of pre-emption is not 
a valid defence in a suit to recover possession of property. 
This was so held in the recent case of Ram Chand v. Rurga 
Prasad (2) overruling the decision in Pulandar 'Singh v. 
Jwala Singh (3). The case sought to be set up there was that 
a person who had a right to pre-empt and who did not in a 
suit for recovery of possession of property set up the right as 
a defence to the suit was precluded afterwards from setting 
up a claim for pre-emption. The Courts below have erred in 
this matter, and have in consequence decided this case upon 
a matter which ought not to have been entortaiucd by thorn. 
We therefore allow the appeiil, set aside the decroos of the 
lower Courts, and remand the suit under the provisions of sec- 
tion 662 of the Code of Civil Procedure to tho Court of ferst 
instance, through the lower appellate Court, with dirootioos 

(1) (1885) I. L.B., 7 All.. 892. (2) (1903) I. L E 28 AU fti 

>) (1898) I. L. eV20 Allt 616 ’ 
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that it be replaced in its former number on the file of pending 
cases and be tried upon the merits. Costs here and hitherto 
will abide the event. 

Appeal decreed and cause remanded. 


Before Sir John Stanley y KnigMy Chief JusUoe, and Mr, Justice BurJeiii, 
NAZIR HASAN (Plaintipp) v. SHIBBA and another 
^ (Dependants).* 

Land-holder and tenant — Accommodation provided in the ahadi for 
agricultural tenant —Suit for ejeeime^it — Custom, 

Some agricultural tenantis liad been occupying a room in an inclosure 
in the abadi for thirty years. Meld on suit by the zamindar to eject them 
that the plaintiff had no cause of action; either the defendants had acquired 
a title by adverse possession, or if thoir possession was permissive, they 
could not according to custom be ejected while their tenancy was still^unde-* 
termined. 

In this case the zamindar of manza Snmli sned to eject two 
of his agricultuVal tenants from a room occupied by them in an’ 
inolosure situated in the abadi of the village. The principal 
plea of the defendants was one of adverse possession. The 
first Court (Munsif of Saharanpur) gave the plaintiff a decree. 
On appeal by the defendants tlie lower appellate Court (Subor- 
dinate Judge of Saharanpur) found, after an issue * on the 
question bad been remitted to the Munsif, that the defendants 
had been in possession for. more than twelve years, and upon 
that ground alone decreed the appeal and dismissed the plaintiff^s 
suit. The plaintiff appealed to the High Court. 

Dr. Satish Chandra Banerji (for whom Munshi Haribans 
Sahai), for the appellant. 

Mr. Abdul Eaoof, for the respondents. 

Stanley, C. J., and Burkitt, J.<— The plaintiff^s suit was 
in our opinion properly dismissed by the lower appellate Court.. 
The suit was brought by him to recover possession of a room 
in an inclosure in the abadi of the village of which the plaintiff 
is the zamindar and the defendants are the cultivating tenants. 
It is found that tbe defendants have been in possession of the 

♦ Second Appeal No. 849 of 1902, from a decree of Babu Madbo Das, 
Subordinate Judge of Saharanpur, dated tbe 25tb July 1902, reversing a decree 
of Bandit airraj Kisboro Dat, Munsif of Sabaraiipnr, dated tbe 7tb of Janu- 
ary 1901. 
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room in question for n period of 30 years. Now it is apparent 
that either the tenants are entitled to the room in quostiou as 
appurtenant to their holding, or, if it bo not apptirtcnant to 
their holding, they have acqtxired it by adverse possession. 
Their tenancy is admittedly a subsisting agricultural tenancy . 
Therefore, if the room in question is appurtenant to tlicir hold- 
ing, as the tenancy has not been determined, the zamindar 
cannot oust them from possession of the room. If, on the other 
hand, the room in question is no part of the holding, then JtJ:B 
. clear on the finding that the defendants have acquired a title to 
it by adverse possession. In either view the suit cannot be 
maintained. It is admitted, and appears to be undoubtedly the 
rule in these Provinces, that a tenant is given a room or house 
in the abadi to live in during the existence, of his tenancy. It 
is difficult to understand how from any point cf view tenants, 
as admittedly the defendants are of the plaintiff, can bo pro- 
.perly ejected from the only residence which they possess during 
the continnance of their tenancy. Por these reasons wo dismiss 
the appeal with costs. 

Apjpeal dismissed 


Before Sir John Stanley, Knight, Chief Justice, and Mr, Justice Bur MU, 
BAHNU BAI AND OTHBES (HEruNDANTS) D. BAF1-UI)-I)IN 
(PxAiNTirr).* 

Band-holder and tenant •^Ocotiyanoy tenant — Usufructuary mortgage'^ 
Beling^uishment of tenancy during the term of the mortgage, 

BCeld tliat an occupancy tenant wlio has made a nsufruofcuary mortgage 
of his holding and put tho mortgagee in possession cannot during the 
subsistence of such mortgage relinquish his holding to tho prejudice of tho 
mortgagee’s rights. Badri Brasad v, Sheodhian (1) followed. 

The plaintiff in this case came into Court alleging that he 
was the usufructuary mortgagee of a certain oultivatory hold- 
ing belonging to ono Shoo Aliir ; that shortly after the mortgage 
was executed the mortgagor had relinquished his holding to tlie 
zamuadars, and that the defendants, mortgagor and zamindarH, 

* Second Appeal No, 981 of 1902 from adocreo of Mr. Muhammad Ishaq 
Khan, District Judge of Azamgarh, dated tho 7 fch of July 1902, reversing a 
decree of Bahu Muraxi Lai, Munsif of Muhammadabad Gohna, dated the Jrd 
February 1902. 


(1). (1890) I, L, B., 18 411, Sm, 
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had stopped the plaintiff from having the mortgaged lands 
cultivated. The defendant No. 1, said the plaintiff, ^^had no 
power to give up the mortgaged land after he bad mortgaged 
it, nor can the plaintiff be deprived of the possession of the 
mortgaged land owing to the collusive apd fraudulent proceed- 
ings.^^ The Court of first instance (Munsif of Muhammadabad 
Gohna) held that the mortgagor, according to the provisions of 
the village wajib-ul-arz, had no power to mortgage his holding, 
an4.^accordingly dismissed the suit. On appeal, the lower appel- 
late Court (District Judge of Azamgarh) reversed the Munsif s 
decree and gave the plaintiff a decree for possession of the 
mortgaged property. The zamindars appealed to the High 
Court, urging that on a correct interpretation of the wajib-ul- 
arz the mortgagor had no power to mortgage his holding to the 
plaintiff, and therefore that the decree of the Court of ' first 
instance should be restored. 

Mr. /. Simeon, for the appellants. 

, Mr. Aldul Raoof, for the respondents. 

Stanley, C. J., and Bttrkitt, J. — In view of the decisions 
.of this Court in regard to the possession of occupancy tenants 
and usufructuary mortgagees deriving title under them, this 
appeal must fail. An occupancy tenant mortgaged his occu- 
pancy tenancy to the plaintiff on the 21st of May 1900 to 
secure a sum of Rs. 80, and in pursuance of the terms of the 
mortgage the plaintiff was put in possession of the holding. 
After this the zamindars brought a suit to recover arrears of 
rent against the tenant, whereupon a compromise was entered 
into under the terms of which the enant relinquished his 
tenancy, and thereupon the zamindars defendants ousted the 
plaintiff from possession. It has been held by this Court in 
the case of Badri Prasad y, Sheodhian (1) that an occupancy 
tenant who has granted a lease of part of his occupancy holding 
cannot during the subsistence of the term of the lease relin- 
quish his holding to the zamindar so as to put an end to the 
lessee^s rights under the lease. Following the principle daid 
down in that case it has also been held that where an occupancy 
tenant grants a usufructuary mortgage of his occupancy holding, 
(1) (1896) I. L. R., 18 ail, 364. 
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tte tenant cannot relinquish his tenancy to the prejudice of he 
mortgagee. It follows that the tenant in this case w^as not 
iustified in relinquishing his tenancy to the zanundars, and that 
that relinquishment cannot he allowed to operate to the prejudice 
of the plaintiff. The Qoiirt of first instance dismissed the claim 
of the plaintiff, but the learned District J.idge, taking a proper 
View of the rights of the parties, reversed the decree 
Court of first instance and decreed the plaintiff’s claim. This 
decision was in our opinion perfectly correct. We ther^fqie 
dismiss the appeal with costs. , dismissed. 


1004 before Sir John Stanley, KnigU. Chief Jmtioo. and Mr. Justice SurMft. 

June UDIT UPADHYA (PlAiNTlM) e. BHAWANI DIN AN» OTHBRS _ 

* (Dei? END ANTS ).^ 

ConairuoUon of document-^Tromissory ITotO’^AohiotoUdymoni-- 11 

of 1899 (Indian S&cmp Act), schedule J, md'icle 1. 

Three persons borrowed monoy from a fourth, and at. tbo time a xnomo** 

randum signed by the borrowers was drawn up in tlie following iernis 
Account (leMia) of Bhawani Din Kalwar, Kaiwari Kalwar and Bindesri 
Kalwar, 8th February 1901, interest 1 per cent per nionsein, payable 3rd May 
1901, Rs. 600 borrowed from TJdit Upadhya for a sugar factory” The docu** 
ment contained no promise to repay the money. Meld that this was a mere 
memorandum which might perhaps amount to an acknowledgment such as 
would require a 1 anna stamp, which it boro, but was certainly neither a pro- 
missory note nor an acknowledgment coupled with a promise to repay, which 
would require a stamp of highoi* value, and would not exclude |)arol evidence 
of the contract. 

The suit out of whioli this appeal arose was brought to 
recover Es. 600 which, the plaintiff allegei, had been borrowed 
from him by the defendants on the 8th of February, 1901, 
under a promise to repay the same, with interest at 1 per cent* 
per mensem, on the 3rd May 1901. The jxlaintiff as part of the 
evidence in his case tendered a memorandum signed by 
defendants, which was couched iii the following terms: — 
^^ Aocount (lekha) of Bhawani Din Kalwar, Katwnri Kalwar, 
and Bindesri Kalwar, 8th February l90fo interest 1 per (jent. 
per mensem, payable 3rd of May 1901, Rs. 600, borrowed from 
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)U(lit Upadhya, for a sugar factory.” TJie memorandum bore 1004 


a stamp of tlie value of 1 anna. The Court of first instance 
(Munsif of Jauiipur) holding this document to amount to a pro- 
missory note, and finding it to be insufficiently stamped, dis- 
missed the plaintiff’s suit, refusing' to allow him to produce 
parol evidence of the transaction. The plaintiff appealed, but 
the lower appellate Court (District Judge of Jaunpur) con- 
|irmed the Munsif’s decree on the finding that the memorandum 
|n question was either a promissory note or a bond, or perhaps 
|in acknowledgment coupled with a promise to repay within 
|artiole 1 of the first schedule to the Indian Stamp Act, 1899. 
The plaintiff appealed" to the High Court. 

Munshi Qohihl Prasad, for the appellant. 

Mr. Abd^d Jalil, for the respondents. 

Stanlet, C. J , and BurIvITT, J. — In tins appeal we are 
unable to agree with an}’’ of the opinions expressed by the 
;two lower Courts. We think those opinions are absolutely 
■ 'wrong. The suit was one to recover the sum of Es. 500 lent 
I'by the plaintiff appellants to the defendants respondents. The 
'allegations of the plaint are that on the 8th of February 1901 
the plaintiff lent that sum to the defendants, which they pro- 
mised to repay with interest at 1 per cent, per mensem on the 
Srd May 1901. The debt being unpaid on that date, this suit 
'*was instituted to recover it. The cause of action, it will bo 
'.seen, arose on the date when the debt became payable, and 
■remained unpaid. Now at the time when the -money was bor- 
} rowed a paper was written and signed by the three defendants 
who borrowed the money. That paper or memorandum is in 
(these woi’ds : — “Account (lekha) of Bhawani Din Kalwar, 
jKatwari Kalwar and Binde.sri Kalwar, 8th February 1901, 
;|intere.st 1 per cent, per mensem, payable 3rd of May 1901, 
■5 Es. 600, borrowed from Udit Upadhya for a sugar factory.” 
^ This document was considered by the Court of first instance to be 
|an aoknowledgmont which contains a promise to repay the sum 
l-borrowed. The translation given by the Munsif is mislead- 
'ing, as he inserted in it the words “ with a promise to repay it.” 
^No such words are to be found in the original. The learned 
Miin.sif then having inserted these words in the document 
1 7 
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went on to hold that as the document contained those wmrds 
it should be treated as a '^promissory note^^ and should haTO 
been stamped as such. He therefore impound ( mI it and sent it 
to the Collector.^ Further, misapplying the op<ming (danse of 
section 91 of the Evidence Act, he refused to allow tlu> plaintiff 
to give any parol evidence of tlic debt. Jhe Districdf rludge in 
appeal went further than tlie Mnnsif. He apparently was 
unable to decide whether this document was a promissory note 
or was a bond, and seemed also to think that it might he an 
acknowledgment wbicb under Article 1 of Rchednlc' I oTThe 
Stamp Act of 1899 required a stamp of more than one anna. 
He also concurred with the Munsif in (‘xcluding parol ovidon<*o 
of the debt, holding that the document contained a jiromise to 
repay the loan. Now in all those matters wo think the lower 
Courts were wrong. The do(niitiont, as wo understand it, is md; 
a promissory note, it is not a bond, and it is not an acknowledg- 
ment of a debt containing a ]>romise to repay tiui debt or a 
stijinlation to pay interest. To us it elearly appears to he no- 
thing more than a mere memorandum, or note drawn up between 
the parties as to a transaction which had just l)een settled 
between them. There are in it no words containing any promise 
to repay or any stipulation to pay interest. In our opinion it is 
no more than if it had contained simply the words i — " Memo- 
randum, Rs. 500, interest 1 per cent, per month, term 3 months f ^ 
signed by the borrowers. Briefly put these words contain every- 
thing which was in the document produced in support of tlie 
appellants’ case. We are very doubtful even that it is an ack- 
nowledgment requiring to be stamped with tlie anna stamp it 
hears. As to that matter, however, as the stamp has been affixed 
on it we say nothing more^ We must allow this appeal. We set 
aside the decision of the two lower Courts, ami ns the suit was 
dismissed by them on a preliminary point and we liave reversed 
their decisions on that point, we remand tlie case under section 5(52 
of the Code of Civil Procedure through the lower appellate Court 
to the Court of first instance, to be replaced on the file of pending 
suits and decided on the merits. The plaintiff is entitled in any 
case to his costs of this appeal. Other costs will abide the event. 

Appeal (hcveeA and can^(^ rnnutndetL 
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Before Mr, Justice Knox, 

BURGA BAS (Plaintiff) GULLU (Dbfhndant),* 

Act JSfo, VII of 1889 f Succession Certificate Act section B'^Succession certi* 
ficate not to he g[uestioned hy any Court in subsequent proceedings based 
thereon, 

Wlifire a certificate of succession has been granted by a Court empowered 
under Act No. VII of 1889 to grant such certificates it is not open to a Court 
before which such succession certificate is produced as authority to collect the 
debt entered therein to question the right of the Court which granted the 
certificate. 

The plaintiff in this case sued as assignee of the heir of the 
original mortgagee for recovery of money due on a mortgage- 
deed. The assignee, who had obtained a certificate of succession 
in respect of the debt, was made a party defendant to the suit. 
The Court of first instance (Munsif of Agra) found for the plain- 
tiff on the merits. In the course of his judgment the Munsif 
said— “ Objection had been taken by the defendant (heir of the 
mortgagor) to the amount of interest not covered by the plaintiff's 
(s-ie,? second defendant's) succession certificate. As this objec- 
tion seemed valid, and in the certificate filed before me there 
was an obvious error— only the principal amount was entered 
in the certificate — I therefore reserved judgment so^as to enable 
the plaintiff (? second defendant) to obtain extension of certi- 
ficate, The amount entered in the extended certificate is 
Es. 160-6, which is the interest which would be due from the 
date of the mortgage up to the date of the original certificate. 
No certificate for subsequent interest is necessary." The Munsif 
accordingly decreed the plaintiff’s claim. The defendant No. 1 
appealed both as to the merits of the case and as to the grant 
of the extended succession certificate under which the plaintiff 
claimed interest. The lower appellate Court (Small Cause Court 
Judge of Agra with powers of a Subordinate Judge) modified 
the decree of the Munsif by disallowing the interest claimed by 
virtue of the extended certificate, which he held to bo invalid. 
The plaintiff thereupon appealed to the High Court, pleading 
that the extended certificate was good in law, and that in an^ 
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• Secona Appeal No. 222 of 1903 from a decreo of Rai Bahadur Babu Baij 
Nath, Judge of Small Cause Court, exercising powers of the Subordinate 
Judge of Agra, dated the 9th of Becember 1902, modifying a decree of Babu 
Baidia Nath Bas, Munsif of Agra, dated the 2nd July 1902, 
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SlOiE HATH BINW (»,.».».) «I HMH SISdK *» o™b. 
(Pbainti»»s).» 

Joint .roverty^AMe dealiny with joint imperty iy one of the oo^moner, 
^—■Remedy of tU other oo-ovmers—Form of deoree. 

TT « « yiBftth of tlio tenant of land wliioli was tho proporty o 
^^°*'on8 iointlv one of tlio oo-sliarovs took poasession of the tenant'- 
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sliarera brought a suit to recover possession — apparently actual physical 
possession— of three-quarters of the tenant’s holding thus occupied by the 
defendants. 

S[$ld that the decree to which the plaintiffs were entitled was a decree 
declaring that they and the defendant were joint owners of the land in 
dispute, and that the plaintiffs were, as such joint owners, entitled to an 
account of the profits of the land. JBliola Nath v. JBushin (1), JRam Jaian 
Shuhul V. Jaisar Shuhul (2) and Maliman Chaudhri v. Salamat Chatidhri (3) 
referred to. Bhairon Bai v. Saran Bai (4) distinguished. 

The plaintiffs and the defendants were joint owners of cer- 
tain zs»indari property. One Chedi^ who was their joint 
tenant, died without heirs, and on his death one of the co- 
owners — the defendant appellant Jagar Nath Singh — ^took pos- 
session of Chedi^s holding and proceeded to cultivate it himself. 
The other three co-owners sued to recover possession of three- 
fourths of Chedi’s holding, meaning thereby apparently physical 
possession, and also claimed mesne profits. The Court of first 
instance (Munsif of Saidpur) gave the plaintiff a decree for 
joint possession of the land, and for mesne profits. Upon appeal 
the lower appellate Court (Subordinate Judge of Ghazipur) 
confirmed the decree of the Munsif. The defendant according- 
ly appealed to the High Court. 

Babu Sital Prasad Ghosh, for the appellant. 

Maulvi Muhammad Ishaq, for the respondents. 

Stanley, C. J. — The facts of this case are very few and 
simple. 

One Chedi Barhai, who was a tenant of the parties to the 
suit, died without heirs. After his death the defendant ap- 
pellant Jagar Nath Singh, one of the co-sharers, took possession 
of the tenant^s holding and proceeded to cultivate it. The 
plaintiffs respondents, who are co-sharers with the defendant 
appellant, brought this suit to recover possession of three- 
fourths of Chedi BarhaFs holding, by which I understand that 
they seek to obtain physical possession of three-fourths of the 
holding, and they also claimed mesne profits of the land. In 
effect they ask a civil Court to partition land paying revenue 
amongst the co-sharers. It is to be noted that Jagar Nath Singh 
did nothing illegal when he entered into possession of derelict 

(3) WecMy Notes, 1901, p. 48. 

(4) (1904) I. L. E., 20 All, 688. 
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Nath 

SiKon 

«. 

Jai Nath 
Siuan. 


OhoMdhri v. Salamat Ohaudhr^ {l) tRar wnere .u- 
Bharers in an undivided mahal come into Court complaining 
that other co-sharers having a like interest with themselves liave 
taken possession of part of the joint property, the only relief whiolt- 
a civil Court can give is a decree declaring the plaintiffs to be 
entitled to possession jointly with tlm other co-sharers. A civil 
Court cannot give a decree in favour of co-sharers under which 
a co-sharer may be ejected from any portion of tho common 
nroperty I am surprised to find that this case has not 
yet appeared in the Indian Law Reports, as it is a decision 
of importance. I have had occasion in several cases to consi- 
der this question, and I am entirely in accord with my learned 
colleague in his decision upon this question. It appears to 
me that if co-sharers desire to sue a co-sharer who is in occu- 
pation of joint property, and who has not obtained possession 
illegally the only course open to them is to apply for and 
obtain partition. It is true that the co-sharer in possession 
must account to the other co-sharem for the profits of the 
land of which he is in exclusive physical possession. The deci- 
sion of a Full Bench of this Court in the case of Bhairon 
Mai V. Saran Bai (2) is not, as it appears to me, in conflict with 
this view. I was a member of the Bench which decided that 
case, and it was determined upon the ground th at tho defendant 
in the suit had illegally ousted a co-owner from joint possession. 
In that Full Bench case my brother Banerji, referring to the 
c judgment of my brother Burkitfin tho case of Bahw-con Chau- 
dhri y. Salamat Ohaudliri, says 1 must confess that with 
some of the observations contained in that judgment I am not 

(1) Weekly Notes, 1901, p. 48. (2) (1904) I. R. R-. 26 All., B88. 
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prepared to agree.^’ The learned Judge does not specify what 
those observations are^ but they cannot; I think; refer to any 
observation made in regard to the substantial question before 
the Court ; for I find that my brother Banerji was a party to 
the decision in the case of Bhola Nath v. Bushin (I), the facts of 
which are on all fours with the case now before the Court; as 
also with the case of Rahman Ghaudhri v. Salamat Ghaudhri. 
In the former case it was decided that where one co-sharer in a 
thoh sued the lessee of other co-sharers in the thohj the lessee 
being actual physical possession of a portion of the land 
comprised in the thoh, for joint possession and for mesne profits, 
the only decree which could be given was a declaration that the 
plaintiff was entitled to an undivided share in the thoh and for 
a proportionate share of rents and profits, and that the plaintiff 
was not entitled to get a decree for mesne profits against the 
leasee defendant. There is even a stronger expression of 
opinion upon this question of the same learned Judges, who 
decided the last mentioned case, in the case of Ram Jatan Shuhul 
V. Jaisar Shuhul (2). As regards profits, it is clear that the 
plaintiffs are entitled to have the profits taken into considera- 
tion and an account rendered by the defendant appellant when 
the village accounts are settled. For these reasons it appears to 
me that the decrees of the lower Courts cannot stand and that the 
proper decree is to declare that the defendant appellant and the 
plaintiffs- respondents are joint owners of the holding in dispute, 
and that the plaintiffs respondents as such are entitled to an 
account of the profits of the land so long as it is in the possession 
of the defendant appellant. 

Bubhitt, J. — I concur in the order proposed by the learned 
Chief Justice and in the reasons by which it is supported. 
But as I am the Judge responsible for the decision in the case 
of Rahman Ghaudhri v. Balamat Ghaudhri' (S), I desire to 
add a few words. The facts of that case are exactly on all 
fours with and indistinguishable from the facts of the present 
case. In that case, as in this, we have as parties co-sharers in 
an undivided mahah We have one co-sharer taking posses- 
sion of some derelict land which has been abandoned by the 

(1) Weekly Notes, 1894, p. 127. (2) Weekly Notes, 1894, p. 166, 

(8) Weekly Notes, 1901, p. 48. 
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tenant. We have also a amt by the other co-aharora agauiat tho 
co-sharer who so took poasession, claiming in tho o®'”® 

actual physical irossession, but in tho oaso rcpm-totl in \yeokly 
Notes 1901, p. 48, joint posacaaion with the co-sharer in pos- 
session. In that case I held that tho only docroo to which tho 
plaintiffs co-sharers were entitled was a docroo doclanng them 
to be with the defendants joint owners of tho land^ in (piostion, 

and as snoh entitled to receive from the co-sharer in possession 

their proper share of the profits of that land at tho annual 
settlement of the village accounts. I see no reason whateoover 
to resile from any proposition of law stated by me in that judg- 
ment. I have had frequently to consider it since that judgment 
was delivered, and the more I have turned over the matter 
in my mind the more convinced I am that the law I laid down 
there is correct. For these reasons, concurring with the learned 
Chief Justice, I would partially allow this appeal and restrict 
the decree in favour of the plaintiffs respondents to that I have 

just mentioned. . . xi . 

By the CotTBT. — The ord er of tho Court is that this 

appeal be partially allowed, and that instead of tho decree for 
joint possession given to the plaintiffs respondents, a decree in 
their favour be passed declaring that they as co-sharers in an 
undivided mahal are joint owners with the defendant of the 
land in question, and as such entitled to receive their proper 
share of the profits of the land. We allow no costs to either 

Decree modified. 
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REVISION AL CRIMINAL. 


Before Mr ,JmUc 0 dihnan, 

EMPBEOH tn 

En%ew---:Potoer9 of Court in criminal cmee’^MnaUtg of OfSer 

Order not sealed — Criminal JProoedure Oode^ seotiom 107 and 110 *^ 

Security for Jseejginff the 'geacC'^SecUfrity for yood lehaotouf* 

An application iroin jail— worded as an appoa^-against mx order passed 
^ nnder sections 110 and 118 of tlio Code of Criminal Procedure was summarily 
rejected by means of the following order Ko appeal lies in this cas®# ^3id 
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no sufficient ground appears for interference in revision. The application is 

dismissed.” This order was signed by the Judge who passsed it, but was not 

sealed with the seal of the Court. Embbbob 

MM that the Judge who had passed the order quoted above was not under KAnirU. 
the circumstances precluded from entertaining an application for revision 
presented by counsel in relation to the same matter. Qmen-JEm^ress v. 

Zalit Tiwari (1), followed. 

Meld also that where it appears from the evidence that there is an 
apprehension of anyone using violence towards a particular person or parti- 
cular persons he ought to be bound over to keep the peace as provided by 
section 107, and not be proceeded against under section 110 of the Code of 
Criminal Procedure. 

In this case ati order was passed against one Kallii under 
section 110 of the Code of Criminal Procedure, on the ground 
that there was danger of Kalhi proceeding to acts of violence 
against one Murlidhar or Murlidhar^s partisans. That order 
was upheld by the Sessions Judge. Kallu, who was unable to 
find the sureties required, was sent to jail, and from there a 
petition was forwarded to the High Court against the orders 
of the Magistrate and the Sessions Judge. This petition, 
which was framed as an appeal, was rejected summarily by 
the following order : — No appeal lies in this case, and no 
sufficient ground appears for interference in revision. The 
application is dismissed.’’ This order was passed on the lOtli 
of May 1904, and was signed by the Judge who passed it, 
but was not sealed with the seal of the Court. On the 14th 
of May an application in revision in the same matter was 
presented by counsel, and was admitted, after the record had 
been sent for on the 4th of June 1904, by the same Judge 
who had passed the order of the 10th of May 1904 above 
quoted. 

Mr. A. E, Howard^ for the applicant. 

The Assistant Government Advocate (Mr. IF. K, Porter)^ 
for the Crown. 

Airman, J. — This is an application for the revision of an 
order of the learned Sessions Judge of Aligarh passed under 
the provisions of section 123 of the Code of Criminal Procedure 
whereby the learned Judge confirmed the order of a Magistrate 
directing the petitioner to execute a bond in the sum of 
(1) (1899) I.L.B..21 All.,177. 
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Rs. 2,000 with two sureties in like amount for hia good 
behaviour for a period of throe years. 

Tho learned Assistant Government Advocate took a preli- 
minary objection to tho hearing of this api)lioation. On tho 
lObh May last a petition of tho pre-ent applicant Kallu for- 
warded through the Superintendent of tho tho jail in which he 
is confined owing to his failure to furnish the security named 
above came before me. That petition was in tho form of an 
appeal against the order of the Sessions Judge. It was sum- 
marily dismissed by me by the following order : — No aputpal 
lies in this case and no sufficient ground appears for inter- 
ference in revision. The application is dismissed.” The 
learned Assistant Government Advocate contends, and ho has 
argued the point very ably, that the order quoted is final and 
that no further application for revision can bo entortaiuod. In 
support of his argument tho learned Assistant Govonunont 
Advocate has relied on tho decisions in the cases of /fin.pross 
of India V. Muhammad Jafir (1), Queen-Jim-presii v. Durga 
Charan (2), Queen-Empress v. Fox (3) and In the matk-r of the 
petition of F. IF. Gibbons (4). On tho other hand, the lourncd 
counsel for the applicant points out that my order of tho 10th 
May 1904, even if it can be called a judgment, has not yet 
been sealed, and therefore, with reference to the case of Queen- 
Empress V. Lalit Tivoari (6), I am not precluded from review- 
ing it. In my opinion the case last cited, by tho docisiou in 
which I am bound, is sufficient to meet the objection which has 
been raised. It might also bo argued on behalf of tho applicant 
that my order of the 10th May last was an order dismiss- 
ing, not an application for revision, but a petition of appeal, 
coupled with a remark to the effect that there then appeared to 
be no ground for taking up tho case in revision, and that this 
cannot prevent the Court from dealing with an application for 
revision, when mich an application is presented. I therefore 
proceed to deal with tho application on its merits. 

The petition of the prisoner set forth no ground upon which 
the'Ccurt could interfere in revision. The petition which has 

(1) (1881) I. t. R, 3 A11.,54S. (3) (1885) L L. R., 10 Bom., 176. 

(2) (1886) I. L. B., 7 All., 672. (4) (1886) I. L. B., 14C»lo., 42. ' 

(6) (1S99) I. L. B., 21 All., 177. 
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since been presented on behalf of the applicant Kallu does in 
my opinion show that the order of the learned Judge is open to 
objection on the score of illegality. In his judgment the learned 
Judge says: — ^^On reading the evidence I am not disposed 
to accept the statement that the defendants are thieves and 
robbers, although it is quite possible thai they keep persons of 
bad character in their employ for the purpose of waging war on 
their enemies. However, there is no clear allegation to this 
eiBfect. The evidence considered in connection with the history 
of village satisfies me that there is a probability of further 
violent crime being committed by or at the instigation of the 
^defendant Kallu, that he is, in the words of section 110(/), so 
desperate and dangerous as to render his being at large, without 
security, hazardous to the community. The fact that his 
violence would be directed against Murlidhar and possibly some 
of his party only does not appear to place the case beyond the 
scope of section 110, as a riot or a single murder is a menace to 
the peace of the community.’^ The learned counsel for the 
applicant contends, and I think with reason, that on the evi- 
dence as here described the case is one in which his client should 
have been bound over to keep the peace, and that he ought not 
to have been called on to furnish security for good behaviour. 
In my opinion when the evidence shows that there is an appre- 
hension of anyone using violence towards a particular person or 
particular persons he ought to be bound over to keep the peace as 
provided by section 107, and ought not to be proceeded against 
under section 110 of the Code of Criminal Procedure. The 
learned counsel does not ask that the case should be sent back to 
the Magistrate, and does not object to my passing the order which 
ought to have been passed, and accordingly I proceed to do so 
under the provisions of section 439 read with section 423, sub- 
section I, clause ((?), of the Code of Criminal Procedure. I also 
make some reduction in the amount of the security called for, 
which I think on the facts stated by the judge is excessive. Set- 
ting aside the order of the learned Judge I direct that the appli- 
cant Kallu execute a bond in the sum of Ks. 2,000 with fwo 
sureties in the sum of Es. 500 each for keeping the peace for 
one year. In default of the applicant furnishing the required 
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security he will undergo simple impriaourocnt for one year with 
effect from the date of this order or until within such pc'rind 
the required security bo furnished. 


APPELLATE CIYIL. 

, ; SAHABUE iVmtmxm) BAJWAOTA 
JEtindu Im^Suit for restitution of conjugal righis^MsdnUjff^s suit mi 
harred hg Ms being out of caste* * 

Meld tliat to bar a suit brought by a Hindu for restitution of eonjugal 
rights, the defendant must set up some offence of a matrimonial nature such 
as would support a decree for judicial separation. It is not a defence that 
the plaintiff is out of caste, nor ought a docreo to bo made conditioned on the 
plaintiff being restored to caste. JPaigi v. Shoo JS^arain (1) and JBinda t* 
Kaumilia (2) referred to, 

Sahadtje, Kunbi, sued for restitution of conjugal rights in 
respect of his wife, Musammat Rajwanta, a minor under the 
guardianship of hor mother Puna. Tho dofctulnnPs princi- 
pal plea was that the plaintiff was out of casto, and therefore 
no such decree as that asked for could bo given. The Court 
of first instance (Mnnsif of Benares) found that the plaintiff 
Avas not out of caste, and that, even if ho was, that fact could 
form no defence to the suit. On appeal by the wife tho lower 
appellate Court (District Judge of Benares) came to an opposite 
conclusion. It found that the plaintiff had been outoastod, 
and considering that under such circumstances only a condi- 
tional decree could be given, according to tho ruling in Taigi 
V. Sheo Narain (1), passed such a decree directing that tho 
plaintiff should first obtain restoration to casto as a condition 
precedent to his obtaining a decree for restitution of conjugal 
rights. Against this decree tho plaintiff appealed to tho High 
Court. 

Babu Durga Oharan Baiurji, for the :ippoUant. 

Tho respondent was not roprosonted. 

• Second Appeal No. 210 of 1003, from a docro© of .T. Sandurs, Ksq., Din- 
tricOudgo of Benares, dated tho 13th of Docombor 1002, modifying a decree 
of Maulvi Saiyid Muhammad Shah, Munsif of Bonarce, dated tho 29th of 
September 1902. 

(1) (1886) I. L. K., 8 Alh, 78. 


(2) (1890) I. L. K„ 13 All, 126. 
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Blair, J. — In this case it is to be regretted that the respon- 
dent is not represented in this Court. The appellant was a 
plaintiff in a suit for restitution of conjugal rights. The only 
answer to the claim was that he was out of caste, and therefore 
such suit could not be decreed. There is a case reported in 
the Indian Law Reports, 8 Allahabad, at p. 78 — Paigi v. Shea 
Narain — in which it was held that a plaintiff asking for 
restitution of conjugal rights and being at the time out of 
caste might properly have given to him by the Court a decree 
for restitution subject to his obtaining re-admission to caste. 
That rule, however, does not seem to be consistent with an 
exceedingly careful and elaborate judgment of Mahmood, 
J., with the assent of Straight, J., reported in the Indian Law 
Reports, 13 Allahabad, at p, 126 {Binda v. Kaumilia). In 
that case it was held that to bar a suit for restitution of con- 
jugal rights the defendant must set up some offence of a 
matrimonial nature such as would support a decree for judi- 
cial separation. I notice that Straight, J., was a party to both 
cases. I prefer the latter ruling in 13 Allahabad, and I there- 
fore allow this appeal, granting the plaintiff a decree for resti- 
tution of conjugal rights without appending thereto the condi- 
tion that he be restored to caste. The appellant will have the 
costs of this appeal. 

Appeal decreed* 
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FULL BENCH. 


Before Sir John Stanley^ Knight, Chief Justice, Mr, Justice Blair, 
and Mr, Justice Burhitt, 

INAYAT small (VLMmivv) v. IZZAT-UN-NISSA BEGAM and othhei 

(Deftsndants.)* 

Mortgage — Trior and suhseguont incumbrances — Sale under decree on j^uisne 
mortgage notififing prior incumbrances ^Burehase hg decree Jbolder^Brior 
incumbrances declared invalid’^ Suit hj oioner to recover from decree- 
holder auction purchaser the amount due on tlhe prior incumbrances. 

Certain villages wore put up to sale in execution of a decree under 
section 88 of tlie Transfer of Property Act, 1882, and it was notified Jn the 
proclaiuation of sale issued under section 287 of the Code of Civil Procedure 

•First Appeal No. 167 of 1902, from a decree of Babu Ih-ag Das, Suborda** 

nate Judge of Bareilly, dated the Isfc of April 1902. 
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that iVm ws-« two P*lor »ottg«go* on tuo proiwrty to oo »om, < » v 
Ol May and tKo Sad o« Boeombor l«77, nmpotlvidy. The hoUlor of U«' tteof’o 
mte «*eoution obtained kftvo from fto Court to bid at ibo and pur- 

elbiMed eigkt vUkgoi at a vary low »§«». MwanwUlle, aa tbo roiuU «'f »«il » «« 
the two mortgages of 1877, those mortgages wore declared to h« invahd. 
Subseciuontly tho per sou entitled to the proprietary rights in the mortgaged 
property sued to reoovor from the auction purchaser and her ropresontatlvos 
in interest tho amounts due on the two mortgages of 1877, 

MilA by SxASMTT, C. J., and BnJtiB, J. (JX»s«»«e»<s BnB*l**i J.) that 
what tho deoree-holdor auction purchaser purchased was only the equity of 
redemption iu the mortgaged property and not tho whole of tho proprietary 
rights therein. Tho prior mortgages of 1877 having been found to bo inva- 
lid, the rightful owner of the property was in equity ontitlod.to recover from 
snob purchaser of tho equity of redemption such amount of tho principal and 
interest secured by those mortgages as was proportionate to the value of the 
property the equity of redemption in which had boon purohasod. S%mlS» 
Nath Panda;/ v.&olab Sinffh {}), Peitachi Cheffiar v. Sangili Veora Pandia 
Chinnathamhiar (2) and AMul Axix Khan v. NaicUr (9), 
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and also on Ms own behalf, executed a mortgage in favour of 
Mohan Lai, Mauji Earn and Govind Prasad hypothecating 
thirteen villages which had belonged to Eaja Khairati Lai to 
secure a principal sum of Es. 20,000. On the 2nd of Decem- 
ber 1877, Eaja Lalji, purporting to act on behalf of the same 
persons, executed in favour of the "same mortgagees another 
mortgage affecting six of the villages which had belonged to 
Eaja Khairati Lai, including Girdharipur, which was comprised 
in the last mentioned mortgage, to secure a principal sum of 
Es. 10,000 and interest. Eani Irliilas Kiinwar died on the 
22nd of June 1888. On the 17th of October 1878 Eani Achhan 
Kimwar, in conjunction with Eaja Lalji and Eaja Inayat 
Singh, executed in favour of Musammat Intkam Begam a 
mortgage of nine of the villages which Eaja Lalji had purported 
to mortgage to Mohan Lai and his co-mortgagees to secure a 
principal sum of Es, 30,000 and interest. On the 27th 
January 1887, Musammat Intizam Begam instituted a 
recovery of the amount due on her mortgage; on 
February 1889, she obtained a decree for sale, and on the 
of June 1889, an order absolute for sale of the mortgaged 
lages. Before the sale was carried out, i.e., on the 2Dd of June 
1890, Mohan Lai, and his co-mortgagees brought a suit for sale 
of the villages comprised in their mortgage of the 2nd of 
December 1877, and obtained a decree for sale from the Court 
of the Subordinate Judge of Bareilly^on the 9th of June 1892; 
but this decree was set aside by the High Court on appeal, 
and the suit of the plaintiffs dismissed, on the ground that 
Eani Hulas Kunwar had not given any authority to Eaja 
Lalji to execute the mortgage. The decision of the High 
Court was confirmed by the Privy Council on the 27th of July 
1898. On the 24th of May 1894 a suit for sale was instituted 
by the mortgagees of the mortgage of the 25th of May 1887 : but 
that suit also was dismissed by the Court of first instance and 
by the High Court on appeal upon the ground that Eaja Lalji 
had no authority to execute the mortgage. Meanwhile Musam- 
mat IntiMm Begam proceeded with the execution of her decree, 
and on the 2nd of March 1894 a proclamation of sale was 
drawn up, in which it was stated that the property would be 
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Bold mibjoct to the two mortgages of tlm 25t.li of May 1877 inul 
the 2nd of I)e<Jomber 1877, tbero being at that, tiino notbing t(> 
indicate that those were not valid inctimbrancH's. Tho dtHweo- 
holdor representing that tlm property was so heavily mortgaged 
that purchasers might not..bo forthcoming, obtained leave to bid, 
and at the sale, which took place on tho 20th of April 18i)-l, 
purchased eight out of the nine villages mortgaged to her lor 
Rs. 64,100. On 29th of June 1894 this sale was confirmed, and 
Musammat Intizam Begam got possession of tho property 
purchased. Intizam Begam died in 1897 and Achhan Knnwar 
on the 7th of June 1898. After the two mortgages of 1877 had 
been declared invalid. Raja Inayat Singh applied to the persons 
in possession of the mortgaged property for payment of the 
amount due thereunder, and when payment was refused brought 
the present suit on the 8th of July 1901. Tliis suit was to 
recover from the representatives of Intizam Hegam the amounts 
due on the two mortgages of 1877 as unpaid purchaso money. 
In paragragph 12 of his plaint the plaintiff stated Tho real 
purchase money of tho property sold at auction as aforesaid 
and whioh the defendants purchasers ought to have paid was 
the amount paid by the purchaser on the completion of the sale, 
together with the amount which was duo under tlio above mon- 
tioned deed, dated respectively the 26th of May 1877, and tho 
2nd of December 1877, subject to whioh incumbrances tho sale 
was made, and as the decree of Her Majesty in Council and tho 
decree of the Hon’ble High Court above mentioned have 
exonerated the property purchased at auction, and now in the 
possession of the defendants, from the liability to pay the 
amount charged thereupon by the aforesaid deeds * * 

* * the abovenamed defendants had not to pay tho 

same, nor will they ever bo called upon to pay tho same.” And 
the first prayer in the plaint was “that it ho <loolarQd and 
decreed that a sum of Rs. 1,61,776-11-0 or any loss sum that 
the Court may find due is payable to the plaintiff 'tis part of the 
unpaid vendor’s purchase money, by tho defendants, and that 
it he declared and decreed that the plaintiff has a lien for such 
amount against the villages purchased at auction and in the 
possession of the defendants.” The main defence to the suit 
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was that by reason of the auction sale Rani Achhan Kitnwar 
and the plaintiff ceased to have any interest in the property 
sold, and the purchasers became the absolute owners ; and that 
the fact that the property was sold subject to the incumbrances 
created by Rani Achhan Kunwar and the plaintiff, which 
incumbrances were afterwards declared to be invalid, would 
not entitle the plaintiff to claim the amount of these incum- 
brances from the auction purchasers. 

The Court of first instance acceded to the contention of the 
defendants and dismissed the suit. The -plaintiff thereupon 
appealed to the High Court. 

Pandit Sundar Lai (with whom Dr. Satish Chandra 
Saner ji) for the appellant. On the 20th of April 1904, when 
Intizam Begam ’purchased the property in question, it was 
supposed to be subject to the two prior mortgages of 1877. Raja 
Inayat Singh had already attached the mortgage of the 2nd of 
December 1877 in his defence to the mortgagees’ suit filed in 
1890, on the ground that Raja Lalji had no authority to execute 
it. Though the Court of first instance had overruled that 
contention, the matter was pending in appeal before the High 
Court. The validity of the other mortgage depended upon the 
validity of the same power of attorney. Intizam Begam repre- 
sented that these two mortgages were subsisting mortgages on 
the property proposed to be sold, and got this fact notified to all 
the purchasers. She obtained leave to bid on the representation 
that the property was heavily incumbered, and then herself 
purchased the property. The Court was under the impression 
that the two mortgages were good mortgages on the property, 
and that the equity of redemption only was being sold. The 
judgment-debtor and the auction purchaser were also under 
the same impression, and the Court confirming the sale upheld 
it on the same ground. The real price of the property was the 
price bid at the sale plus the burden of the two mortgages. The 
auction purcha^gr had to discharge that burden by paying the 
amount due either to the mortgagors or to the mortgagees. -The 
purchaser strictly purchased only the equity of redemption, and 
now that it has turned out that these two mortgages are invalid, 
the defendants cannot retain the corpus without paying its full 


A 


1904 


IWAYAT 

SiFaH 

IZZAT-ITK- 

NISSA 

Bkoam. 



1904 


Ikatat 

SiKan 

V, 

IzzAT-irir- 

NISSA 

Begam. 



102 


THE INDIAN LAW BEPOBTS, [VOL. 3CXVII. 


value. The plaintiflF is entitled in equity to recover from the 
defendants the amount which the pnrohasev would have had 
to pay to the prior mortgagees if their mortgagoH had been 
enforceable. It would be inequitable and unjust to permit a 
creditor to have it proclaimed that the judgment-debtor’s pro- 
perty was subject to heavy incumbrances, to obtain leave to bid 
on the assurance that such incumbrances existed, and to buy the 
property himself for a very small price in consequence. The 
representation made by Musammat Intizam Begam was a 
material misrepresentation, and the defendants cannot be allowed 
to reap the benefit of it. Abdul Aziz Khan v. Appayasami 
Naicker (1), Blount v. Blount (2) and Davy v. Barber (3) were 
cited. At a private sale, in the absence of a contract to the 
contrary, the purchaser of the equity of redemption is under 
an obligation to discharge the prior mortgage and to indemnify 
the mortgagor against any loss he might sustain in the event of 
his being compelled to pay such mortgage himself (Ashburnor on 
mortgages, p. 374). There is no reason why the same principal 
should not also be applied to public sales. 

Mr. Abdul Majid (with whom'Babu Lalit Mohan Banerji) 
for the respondents. The suit as framed is for the recovery of 
an unpaid vendor’s lien by enforcement of a charge. The 
vendor at a public auction sale under the Code of Civil Proce- 
dure has no such lien. The Court, and not the judgment-debtor, 
sells the property, though by process of law the interests of 
the judgment- debtor pass at such sale he is not a vendor in law. 
The purchaser acquires title adversely to the judgment-debtor, 
Dinend/ro Nath v. Bam Coomar (4). The price paid at such 
auction sale is the hid by the purchaser, and the amount of a 
prior incumbrance notified in the sale proclamation is no part 
of such price: See the Code of Civil Procedure, sections 204, 
306, 307, 308, 309, 310A. An auction purchaser is entitled to 
any benefit which might accrue to him by reaso^ of any notified 
incumbrance turning out afterwards to be not J|pod, just in tho 
saum way as he would have to bear tho burden of any other in- 
cumbrance not notified which might subsequently be discovered. 


(1) (1898) I. L. E„ 22 Mad., 110. 
(1903) L E., 31 I. A.. 1. 

(2) (1748) 8 Atkyns, 686. 


(8) (1742) 2 Atkyns, 489. 

(4) (1881) L.E.,8I. A.,6S, nt 
P-76. 
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He takes both the risk and benefit. Suppose that, instead 
of the mortgages proving invalid, the naortgagees had allowed 
tlieir claims to become time-barred, or had compounded with 
us — could the mortgagors judgment-debtors have claimed 
a lien against us? Tlie principle of the 4 ,n.iling in Kashi Nath 
V. Beni Prasad (1) applies. There is no precedent for a suit 
like this. No case of misrepresentation was set up in the Court 
below, and we had no opportunity of meeting such a case. The 
money claimed is not by way of compensation, and a mere 
claim for damages could give rise no charge. The plaintiff^s 
remedy, if any, was to have the sale set aside. 

Pandit Sundar Lai in reply, 

BtTEKlTr, J.— This is an appeal against a decree of the 
learned Subordinate Judge of Bareilly dismissing the plaintifi^B 
suit. 

The suit was one against vendees to recover unpaid purchasfe 
money. The prayers for relief as set forth in the plaint are 
(1) for a declaration that a sum of Rs. 1,61,776-11-0 (or any 
less sum the Court finds due) is payable to the plaintilSf as 
part of the unpaid vendor^s purchase money by the defend- 
ants,^^ who are described as the owners and in possession of 
villages of which they had purchased the equity of redemp- 
tion ; (2) for a declaration that the plaintiff had a lien for the 
said amount against the villages now in blie possession of the 
defendants; and (3) for an order for sale of tlie villages if the 
amount found due be not paid. 

The facts on which the prayers for these reliefs depend are 
briefly as follows : — 

One Musammat IntiMm Begam, now deceased, whose repre- 
sentatives and transferees are the defendants respondents, 
obtained a decree for sale on a mortgage lield by her bearing 
date October 17th, 1878, from Raja Lalji and others, now 
represented by the plaintiff appellant. Musammat Intii^aiu 
Begam preferred a suit on her mortgage in January 1887. A 
decree for sale in ^default of payment was passed on the 2r>t1i 
February 1889. In the sale proclamation it was liotified that 
there were two mortgage incumbrances, aggregating Ks. 30,000, 
(1) WeeMy iJifotos, 1904, p, 82, 
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existing on the property about to be sold* The Conrt gave 
permission to the decree-holder to bid at the auction on her 
representation that on account of the heavy incumbrances 
bidders might not come forward. In the resultj at the auction 
sale held on April ,20th, 1894, Miisammat lutizam Begam 
purchased for Es. 64,100 eight out of the nine villages put up 
for sale, and the sale was confirmed by the Collector (to whom 
the execution proceedings had been transferred under sections^ 
320 et seqq of the Code of Civil Procedure) on June 29th, 
1894. 

There is no information on the record as to whether the sum 
of Es. 64,100, the price paid by Miisammat Intiisam Begam for 
eight villages, and of Es. 7,100 paid by the highest bidders, 
Abdul Kayum and Abdul Hafiz, for the ninth village, sufficed 
to discharge the mortgage (admittedly a good and valid incum- 
brance) held by Miisammat Intizam Begam, and whether any- 
thing remained to be handed over to tlie mortgagors (now 
represented by the plaintiff appellant here) after the decree- 
holders claim had been satisfied. 

Nearly seven months after the confirmation of the sale it 
was decided by this Court on January 16th, 1896, that one of 
the two mortgages mentioned above, a mortgage for Es. 10,000 
bearing date December 2nd, 1877, was invalid, having been 
executed by a person not authorized in that behalf by the par- 
ties in whose names he professed to act. The decision of this 
Court was on appeal affirmed by their Lordships of tim Privy 
Council (1) on June 27th, 1898. Similarly, as to the second 
mortgage (for Es. 20,000, bearing date May 26th, 1877) which 
was notified in the sale proclamation in tlie present case, it was 
decided by this Court on appeal on May 3rd, 1899 (affirming 
the decree of the Court of first instance, (lated June 6th, 1890) 
that that mortgage also was invalid, and did not create any 
incumbrance on the property whxoli it purported to affect. In 
consequence of the two decrees of this Court mentioned above, 
namely, those of January 16th, 1896, and May 3rd, 1899, the 
purchasers (Miisammat Intizam Begam as to eight villages, and 
Abdul Kayum and Abdul Hafiz as to the ninth) were able to 

Sm4er Lai r, AcTblim Kmwar*) 
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obtain"possession of those villages without haviug to discharge the 
incumbrances which bad been notified in the sale proclamation. 

Thereupon the plaintiff Eaja Inayat Singh^ son of the late 
Eani Achhan Kunwar (wlio was the principal defendant in 
the suits mentioned above), instituted the present suit in July 
1901 'against the representatives of Musammat Intizam Begam, 
and another suit against Abdul Kayum and Abdul Hafiz, to 
compel them to pay to him, as unpaid purchase money, the 
sums which the invalid mortgages of May 26th, 1877, and of 
December 2nd, 1877, had purported to secure. In the 12th para- 
graph of the plaint the plaintiff alleges that the real purchase 
money of the property sold at auction as aforesaid and which 
the defendants purchasers ought to have paid was the amount 
paid by the purchaser on the completion of the sale together with 
the amount which was due under the above mentioned deeds, 
dated respectively the 26th May 1877 and the 2nd December 
1877, subject to which incumbrances the sale was made,”«and 
urges that as in consequence of the decrees mentioned above 
the defendants are now in possession of the property free from 
any liability to pay the amount of the above mentioned mort- 
gages, and ^^had not to pay the same nor will they ever be 
called upon and made to pay the same, and therefore the amounts 
thereof, Es. 1,61,776-11-0, are now due to the plaintiff as 
unpaid vendor^s purchase money In the 21st paragraph of 
his plaint the appellant sets forth as the date of the accrual of 
his cause of action the dates on which Her late Majesty in 
Council on July (a mistake for June) 27th, 1898, and this Court 
on May Srd, 1899, exonerated the defendants from payment 
of the charges created by the mortgages of the 2nd December 
1877 and of May 26th, 1877. 

In their written statement the defendants admitted the facts 
as to the preceding litigation stated by the plaintiff. In 
paragraph 6 they allege that in consequence of the purchase 
at auction on April 20th, 1894, ^Hhe plaintiff or his ancestor 
had no longer any right in the said property, and the purchaser 
has become the absolute owner of the property purchased by 
him (evidently a mi stranslation for ^her^). The sixth and 
seventh paragraphs of the written statement are as follows ^ 
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0 . ^^The allegation of tlie plaintiff that the snm of 
Es* 1561,776-11-0 is duo aud is payable to the plaintiff as unpaid 
purchase money is entirely Avrong. No private sale was over 
made by Eani Achhan Kimwar or by the plaintiff to the ances- 
tor of the defenclaiBtSj and no contract or agreement was made 
between the parties for the payment of any money. No con- 
tract for tbe payment of any money was or conld be entered 
into between the auction purchaser and the ancestor the 
plaintiff or the plaintiffs judgment-debtors. Tbe plaintiff is 
not entitled to get the money which has been notified.^^ By 
this last sentence the defendants refer to the incumbrances of 
Es. 3O5OOO notified at the auction sale on April SOth, 1894 . 

7 . The fact of the properties being sold subject to the 
incumbrances^ if any, created by I?ani Achbaii Ennwar and 
the plaintiff, and whicli incninbraiices were afterwards declared 
invalid, would not entitle the plaintiff' to claim the amount of 
these inciiml)rances from the anction pnrchaser.^^ 

On these pleadings the parties went to trial. The plaintiff 
claimed as unpaid purchase money the amount of the two ficti- 
tious mortgages mentioned above, while the defendants denied 
that they were liable to pay. The suit was fought out in the 
Court of first instance as one to recover unpaid purchase 
money and it was so understood by the learned Subordinate 
Judge, who dismissed it, holding that ^Hhe rule of a vendor^s 
lien for the unpaid purchase money does not apply to the case 
of a sale in invitum, and this suit therefore fails.’^ The plain- 
tiff appealed to this Court, contending in his memorandum of 
appeal ( 1 ) that the Subordinate Judge was wrong in holding 
that ^^the doctrine of unpaid vendor^s lien does not apply 
to sales in execution of decrees of Courts; ( 2 ) ‘^that the consi- 
deration for the sale was the price paid at the sale ^Hus the 
money due to the prior mortgagees whose mortgages tluv pur- 
chaser had himself {sic) virtually acknowledged to be subsisting 
^ and which he (sic) was aware he (sic) would have to satisfy;’^ 
( 3 ) “that the plaintiff was in law and ecpiity entitled to a 
charge or lien on the property sold for the amount which the 
respondent piirchaser was to have paid and from payment of 
which they (sic) were exonerated by decrees which declared the 
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prior mortgages on the property to be void.^^ This memorandum 
of appeal;, it will be observed^ again raises only the question of 
unpaid purchase money. 

At the first hearing of this appeal before the learned Chief 
Justice and myKself the learned advocate for the appellant con- 
tended that the view taken by the lower Court was wrong, that 
the price at which Miisammat Intizam Begam purchased the 
property was the amount of her bid, Es. 64,100, plus the sums 
then believed to be due on two mortgages which afterwards 
were discovered to be void. That amount, the learned advo- 
cate contended his client was entitled to recover as unpaid 
purchase money from the respondents, the representatives of 
the auction purchaser. The learned advocate admitted he was 
unable to cite any reported case in point. On the other hand 
the learned advocate for the respondents contended, and in 
my opinion conclusively showed by referring to the use of the 
words purchase money in sections 294, 306, 307, 308, 309 
and 310- A of the Code of Civil Procedure tliat the words 
^ purchase money ’ import only the sum offered by the highest 
bidder and accepted by the Court conducting the sale, and do 
not include the amount of any incumbrances which the Court 
acting on the best information it has been able to obtain, has 
at the time of sale notified as existing burdens on the property 
put up for sale. 

In reply the learned advocate for the appellant abandoned 
the claim for unpaid purchase money, but claimed to recover 
the amounts of the two invalid mortgages as being money duein 
equity from the respondents to the appellant, as in fact, to use 
the learned advocate’s own words, money which the defendants 
ought to pay.’’ 

In consequence of the difficulty of the case and for other 
reasons the appeal was re-heard before a larger Bench. 

In order to explain why I am still unable to concur in the 
opinions of the otlier members of this Bench it is necessary for 
me briefly to refer to the two void mortgage bonds of December 
2nd and May 26th, 1877. They both were prior in date to the^ 
Musammat Intizam Begam’s mortgage — admittedly valid — 
wl^icb boars date of October 17th; 1878. She was the hi'st to 
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sue, her plaint having been filed on January 27th, 1887. She 
obtained the usual mortgage decree for sale in default of pay- 
ment, which was affirmed by this Court on the 26th February 
1889. She applied for execution by sale on J une 30th of the 
same year, and eventually at an execution sale held on April 
20th, 1894, she (having obtained permission of the Court under 
section 294 of tire Code) purchased for Es. 64,100 eight out 
of the nine villages which had been mortgaged to her, and that 
sale was confirmed on June 29th of the same year. 

As to the other two mortgages, the first put into Court was 
that of December 2nd, 1877. A suit for sale was instituted 
on it on June 2nd, 1890. To that suit Musammat Intizam 
Begam was not a party. The claim was decreed in favour of 
the alleged mortgagee plaintiff by the Court of first instance on 
January 9th, 1892, but was dismissed by this Court on appeal, 
as already mentioned, on January 16th, 1896, i.e., nearly nine 
months subsequent to Musammat Intizam’s purchase on the 
20th April, 1894, and some seven months after the confirmation 
of that sale on June 29th of the same year. This then was tho 
first intimation that Musammat Intizam Begam had that the 
Es. 10,000 incumbrance which tho instrument of December 2nd, 
1877, purported to create was not a valid incumbrance. 

No suit was instituted on the mortgage of May 26th, 1877 
(the Es. 20,000 mortgage) till May 24th, 1894, i.e., more than 
a month after the date of Musammat Intizam Begam’s purchase 
on April 20th of that year. In this suit an order was passed 
under section 32 of the Code adding Musammat Intizam as a 
party defendant (probably because of her purchase on April 
20th). This order was passed on June 20th of the same year. 
Whether it was served on her before the confirmation of the 
sale on June 29th it is impossible to say, the record having been 
weeded out and destroyed. Eventually this suit was dismissed 
by this Court on May 3rd, 1899, affirming tho decree of the 
Subordinate Judge of Juno 6th, 1896. This latter decree was 
the first intimation Musammat Intizam had that the mortgage 
pf May 26th, 1877, created no valid incumbrance. 

Now the grounds on which, as I understand, it is sought to 
fix the respondents with a liability in equity to pay the plaintiff 
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the amount of these invalid incumbrances are, firstly, |that 
they formed part of the purchase money at the sale of April 
20th, 1894, This contention I cannot accept. I am clearly of 
opinion on a review of the sections of the Code of Civil 
Procedure mentioned at an earlier portion of this judgment, 
that those incumbrances formed no part of the purchase money. 
No doubt that which Musammat Intizam Begam purchased, 
and that which was sold, and that which she believed she was 
purchasing, was the equity of redemption of the eight villages. 
She purchased those villages subject to any existing incum- 
brances. The execution Court when selling immovable property 
does not guarantee that the incumbrances notified in the sale 
proclamation are valid charges or that they are the only incum- 
brances chargeable on it. If in this case it had turned out that 
there were other incumbrances, not notified at the sale, affecting 
the property, the vendee could not have obtained possession 
without first discharging them. Here the case is the opposite, as 
the incumbrances notified at the sale which at the date of the sale 
everyone, including Musammat Intizam Begam, believed, and 
for good reasons, to be valid incumbrances, turn out to be void. 
This fact was discovered in one case (the Es. 10,000 mortgage) 
some nine months and in the other (the Es. 20,000 mortgage) 
more than two years after Musammat Intizam Begam’s purchase 
of April 20th, 1894, Does this fact then give the plaintiff a 
right to put himself into the shoes of the holders of two mort- 
gages which the Courts have declared to be void, and to call on 
the respondents as representatives of the auction purchasers to 
pay to him the sums which Eaja Lalji had borrowed on invalid 
mortgages from Mohan Lai, Mahngi Earn and Gobind Prasad ? 
I cannot see that in equity he is entitled to succeed in such a 
claim. No doubt the auction purchaser made a lucky purchase. 
Musammat Intizam Begam expected to have to, and no doubt 
was prepared to, pay off any valid incumbrances existing on the 
eight villages she purchased. It turns out that there was no 
valid incumbrances, and in my opinion she and her represent- 
atives are not liable to be deprived of the fruits of her bargain, 
at least in a suit framed like the present suit. It is perhaps 
possible that in a properly framed suit tendering payment of the 
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Es. 64,100, and of the amoimt due on Musammat Intizam 
■- Begam’s mortgage of October 17th, 1878, the plaintiff 'n'hay be 
able to recover possessiou of the eight villages sold on April 
20th, 1894. But the present suit is, I think, misconceived. I 
would add that if no suit had been instituted by the alleged 
mortgagees to enforce payment of the sums which purported to 
be secured by the instruments of May 26th and December 2ud, 
1877, and the latter had been notified in the sale proclamation 
in Musammat Intizam Begam’s suit, and if she after her pur- 
chase in a suit for possession on her purchase of April 20th, 1894, 
had been successful in establishing the invalidity of those 
two mortgages, could the plaintiff have successfully claimed 
from her the amount of the two invalid mortgages on the 
ground that as auction purchaser she was bound to pay 
off the invalid charges notified in the sale proclamation ? 
I think not; and think it makes no difference that, after 'the 
sale to Musammat Intizam Begam had taken place, the plain- 
- tiff’s predecessors in title succeeded iu establishing the invalidity 
of those two instruments. It surely is open to an auction pur- 
chaser to dispute successfully the validity of cliarges notified at 
the auction sale without thereby rendering lumself liable to pay 
those charges to the mortgagor. Tliis suit seems to me to be 
simply one to compel the representatives of the auction purcha- 
ser to redeem two mortgages which the Lords of the I’rivy 
Council and this Court have declared to bo invalid. 

Then the conduct of Musammat Intizam Begam in the 
matter of the notification of the two invalid mortgages was 
animadverted on, and it was argued that she was in some way 
estopped by her conduct. Now as to the notification of incum- 
brances at a sale of immovable property it is tlio duty of the 
Court to obtain from all available sources a list of existing incum- 
brances, hut the Court does not and cannot guarantee that tlie 
list it publishes contains all existing incumbrances or that the 
incumbrances it notifies are valid. It gives to iutonding bid- 
ders the bes? information it can procure aud loaves the biddws 
to take the risk. The preparation of this list is not the act of 
the parties, though the Court no doubt may and doo.s obtain 
information from them, In this case the list prepared hy tho 
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Court showed incumbrances to the amount of Es. 92,000. To 
this an objection was raised on behalf of Musammat Intizam 
Begam, who through her pleader informed the Court that the 
real incumbrances wei^e only Es. 30,000. The Court accepted 
this and struck out the Ks. 62,000. The history of the litiga- 
tion about this sum of Rs. 62,000 will be found in the judg- 
ment of their Lordships of the Privy Council in the case of 
Lala Amar Nath Sah v. Rani Achan Knar (1). If Mu- 
sammat Ihtizam Begam wanted to purchase the property cheap, 
^ she was unwise in having that item struck out of the list of 

incumbrances, I cannot see that by her action in this matter 
^ she incurred an implied liability to pay the Rs. 80,000 in 
any case, whether the two mortgages were valid or not. Nov 
can I see where the estoppel comes in. She did not by any 
act of hers or of her agent induce any person to change his 
position injuriously to himself. Again, strenuous arguments 
were addressed to us as to the language used by Musammat 
Intizam Begam wheii she applied for leave to bid at the sale as 
, permitted by section 294 of the Code of Civil Procedure. It was 

I ' practically contended that she thereby guaranteed the exist- 
i ence and validity of the mortgages and undertook to pay them 
in any event if she were declared to be the purchaser at the sale. 
Her petition for leave to bid (No. 8 of the record) was presented 
on September 10th, 1892. It is in these words : “ In the above 
^ case the decree is for a considerable amount. Perhaps there 
might not be forthcoming any purchaser, for the propert)^ is 
incumbered with heavy debts. Formerly this decree-holder 
obtained permission from the Court twice. . As fresh notifica- 
tions have been issued this application is made, and it is prayed 
that permission to purchase the property on presentation of a 
^ receipt for the amount due under the decree {sio)J’ 

. Now all the statements made in that petition were at its 
date wholly and literally true. On the 9th of June 1892, the 
^ Subordinate Judge of Bareilly had found in favour of the mort* 
gage of December 2nd, 1877, and had given a decree for sale on 
foot of it. It was not till January 16th, 1895 (nine months^ 
after the sale of April 20th, 1894, that this Court reversed that 
(1) (1892) L. ll., 19 I. A., 196. 
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decree. So in September 1892, Mtisammat Intizam Begam bad 
judicial authority for believing that the mortgage of December 
2nd, ] 877, was a valid and binding instrument. As to the other 
mortgage, that of May 26th, 1877, it was not put in suit till May 
1894. So in September 1892, Musammat Intizamhad no reason 
to believe it to be other than a good and binding mortgage. 

I cannot understand how on the facts just detailed I can be 
called on to hold that by I'eason of hei petition of the 10th 
September 1892, Musammat Intizam Begam undertook in any 
event to pay the amounts supposed to be secured by the two 
invalid instruments in case she should be the purchaser at the 
impending auction sale. She took the risk of having to pay, 
and no doubt was prepared to pay those incumbrances, if 
valid ; and as they turned out to be void, I fail to see why in a 
suit like the present her representatives should be compelled to 
discharge them. We are familiar with the maxim caveat e'lwptor, 
bub in this suit I would vary it by suggesting e,mptor. 

The reasons given by the Collector in Ids order of Juno 29th, 
for rejecting an objection to tlie confirmation of the sale filed on 
May 19th, 1894, are in my opinion immaterial in tins siut. The 
objection had reference only to the price realized at the sale. 
Nothing was said as to the validity of the two mortgages, which 
every one then believed to bo binding instruments. The 
Collector (like everyone else) believed those bonds to bo good, 
and therefore held that the objectors had been lucky in getting 
so good a price. 

I would also point to the extraordinary nature of the claim 
made by the plaintiff. The two invalid mortgages purported 
to affect 18 villages. Out of them Musammat Intizam Begam 
purchased only eight, and yet the plaintiff claims to recover 
from her representatives the whole swn with compound 
interest which those invalid instruments pur|>orl/ed to seouro. 
Such a claim is absurd, and all the more so seeing that nine 
out of the villages affected by those instrumoutH are now admit- 
in the hands of the plaintiff appellant. Finally, I 
reiterate my opinion that the plaintiff appellant has misoon- 
his remedy, if he have any. If it bo considered 
e that the respondents should continue to enjoy 
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the fruits of Musammat Inti^zam Begam^s lucky purcliase, then 
possibly the appellant's true remedy is by a sxiit for recovery 
of possession of the eight villages, as suggested at an earlier 
portion of this judgment. 

I deeply regret that I have the misfortune to be unable to 
concur in the opinions to the contrary which, having had an 
opportunity of perusing the judgment, of the learned Chief 
Justice, are, I understand, entertained by him and by my learned 
brother Blair. 

I would aiBSirm the decree of the lower Court and would 
dismiss this appeal with costs. 

Stanley, C. J. — ^The question raised in this appeal is one of 
novelty and considerable difficulty. The facts are as follows: — 
The late Kaja Khairati Lai was the owner of considerable pro- 
perty in the district of Bareilly. He died in the year 1866 
leaving his widow Eani Hulas Kunwar and a daughter Eani 
Achhan Kunwar him surviving. Eani Achhan Kunwar was 
married to Eaja Lalji, and by him had two sons, namely, the 
plaintiff Eaja Inayat Singh and Kunwar Shamsher Bahadur, 
the latter of whom died on the 9th of J uly 1889. On the 25th 
of May 1877, Eaja Lalji, purporting to act as attorney of Eani 
Hulas Kunwar, Eani Achhan Kunwar and Eaja Inayat Singh, 
as also on his own behalf, executed a mortgage in favour of 
Mohan Lai, Mauji Earn, and Govind Prasad, hypothecating 13 
villages which had belonged to Eaja Khairati Lai to secure a 
principal sum of Es. 20,000. Again on the 2nd of December 
1877, Eaja Lalji, purporting to act on behalf of the same persons, 
executed in favour of the same mortgagees another mortgage 
affecting 6 of the villages which had belonged to Eaja Khairati 
Lai, including Girdharipur, which was comprised in the first 
mentioned mortgage, to secure a principal sum of Es. 10,000 
and interest. Eaja Lalji, as events proved, had no authority to 
execute either of these mortgages. At the date of their execu- 
tion Eani Hulas Kunwar was alone entitled to the mortgaged 
property and Eaja Lalji had no interest whatever in it. Eani 
Hulas Kunwar died on the 22nd of June 1878, whereupon her 
daughter Eani Achhan Kunwar succeeded to the property of 
Eaja Khairati LaL On the 17th of October 1878 she, in 
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conjunction with her hustand and her son^ the phuntifl'^ oxecutod 

iu favour of MiDammat Intizam Begam a mortgage of 9 of the 
villages wMoh Raja Lalji bad purported to mortgage to Mohan 
Lai and his co-mortgagees to secure the principal sum of 
Rs. 80,000 and interest. Musammat Intizam Begam instituted 
a suit on the 27th of January 1887 for recovery of the amount 
due to her on foot of hef mortgage, and ultimately, on the 26th 
of February 1889 obtained the usual mortgage decree, and on 
the 30th of June 1889 she obtained an order for sale of the 
mortgaged villages. Before any sale, was carried out, namely, 
on the 2nd of June 1890, Mohan Lai and his co-mortgagees 
brought a suit for sale of the villages comprised in their mort- 
gage of the 2nd of December 1877, and obtained a decree for 
sale in the Court of the Subordinate Judge of Bareilly on the 
9th of June 1892; but this decree was set aside by the High 
Court on appeal, and the suit of the plaintiffs dismissed on the 
16th of January 1896, on the ground that Rani Hulas Kunwar 
had not given any authority to Raja Lalji to execute the mort- 
gage. The decision of the High Court was confirmed by the 
Privy Council on the 27th of July 1898. Ponding tho.se proceed- 
ings, namely, on the 24th of May 1891, Govind Prasad and his 
co-mortgagees instituted a suit foi recovery of the amount duo 
to them on foot of the mortgage of the 26th of May 1877. But 
this suit was also dismissed by the Court of fir.st instance, and 
also by the High Court on appeal, on the ground that Raja Jjalji 
had no authority to execute the mortgage. Ponding the 
proceedings taken on foot of the mortgage of the 2nd of Decem- 
ber 1877, in which the validity of that mortgage was impeached, 
Musammat Intizam Begam proceeded with the execution of her 
decree, and after an investigation of the incumbrances affecting 
the property a sale proclamation was prepared and issued, 
pursuant to the provisions of section 287 of the Civil .Procedure 
Code. This proclamation is dated the 2nd of March 1894, and 
in the schedule to it it is distinctly stated that the property is 
and will be sold subject to the two mortgages of the 26th of 
May^l877 and the 2nd of December 1877, and that the amounts 
due on foot of these mortgages respectively for principal are 
Rs. 20,000 and Rs, 10, 000. In the body of the proclamatioa ig 
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the following statement The sale will be of the property of 
the judgment- debtor above named, as mentioned in the schedule, 
and the liabilities and claims attaching to the said property, so 
far as have been ascertained, are those specified in the schedule 
against each lot.^^ Then in the schedule under the heading 
Detail of incumbrances, if any, to which the property is liable 
as far as they have been ascertained by the Court, are set forth 
the liabilities. The words are The liabilities are as follows/^ 
and underneath are set forth the two mortgages in question, with 
the names of the mortgagors, the mortgagees, and the principal 
amounts due on foot of them. It would appear that as originally 
settled incumbrarices to the extent of Rs. 92,000 were inserted 
in the sale proclamation, but upon the representation of Mr. 
Bamanji, pleader for Musammat Intissam Begam, the amount 
was reduced to Rs. 30,000. On the file is a statement of Mr. 
Bamanji, made on the 6ch of January, 1893, in the following 
words My plea is to the effect that Rs. 30,000, the amount 
of this decree, entered as hypothecation lien, may be excluded, 
and that Rs. 32,000 entered as due to Moti Ram Sahii may also 
be taken out, ix., out of Rs. 92,000, the whole of the hypotheca- 
tion lien, Rs. 62,000 have been entered by a mistake. This 
sum may be excluded, and the balance of Rs. 30,000, the correct 
amount of the hypothecation lien, may he entered in the notifica- 
tion^'^^ Up to this time, it will be noted, that Rani Achhan 
Kunwar had been unsuccessful in her impeachment of the mort- 
gage of the 2nd of December 1877. The mortgagees had 
obtained a decree against her on foot of that mortgage on 
the 9th of January 1892, and it was not until the 15th of 
January 1895, that that decree was reversed and the mort- 
gagees’ suit dismissed. So far, therefore, as was known at the 
time, the mortgages of the 25th of May 1877 and the 2nd of 
December 1877 were valid and subsisting mortgages, but liti- 
gation in regard totlie last mentioned mortgage was proceeding. 
There can be no manner of doubt that what the Court intended 
to sell and expressly oflPered for sale was the equity of redemp- 
tion in the property, and that an intending purchaser must 
have been aware that he could acquire such equity only. This 
being the state of things, Musammat Intizam Begam proceeded 
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witli tlie execution of the decree, and hIio obtained liberty from 
the Court to bid for the property oti the representation that tho 
property was so heavily mortgaged that purcilrasers would not 
readily be found. She filed an application on the. lOth of Sep- 
tember 1892 in which she asked ftn* permission to juirchase on 
the ground that her decree was for a considerable amount, and 
that “perhaps there might not be forthcoming any purchaser, 
for the projperty is incumbered with heavy debts” On this 
representation she obtained leave to bid, and at the sale, which 
was held on the 20th of April 1894, she purchased all the vil- 
lages offered for sale, with the exception of one village. It 
will be remembered that her pleader Mr. Bamanji in the state- 
ment which he presented to the Court on the 6th of January 
1893 on her behalf said that the correct amount of the hypothe- 
cation lien was Es. 30,000, and that this amount might be 
entered in the sale notification. Musammat Intizam Begam 
was on the 20th day of June 1894 added as a party to the suit 
which had been instituted on foot of tho mortgage of the 26th of 
May 1877 ; but we have been unable to discover when the sum- 
mons to appear in that suit was served upon her. That portion 
of the record appears to have been destroyed. Eani Achhan 
Kunwar objected to the carrying out of the sale on the ground 
that the officer conducting the sale stated when selling that 
there were loans amounting to Es. 30,000 on the villages taken 
together, but her objection was disallowed on the 29th of June 
*1894. The Collector in his order disallowing the objection 
says; “It was* distinctly stated in the sale proclamations 
that there was a lien of Rs. 10,000 on Girdharipur and of 
Ms. 20,000 on the other villages proposed for sale. Even su])po.s- 
ing the officer conducting the sale to have stated when soiling 
that there wore liens amounting to Es. 30,000 on the 
villages taken together, I do not see how this would affect 
the prices bid for each village, and each has boon j)ut up 
separately. Intending purchasers would surely consult tho pub- 
lished notification for details before bidding. Then, as to the 
value estimated, I do not see that the Court conducting tho sale 
bound to make any estimate, or rather to publish any. It 
an estimate merely to satisfy itself whether sale can bo 




ALLAHABAD SEEIES. 


117 


■ 


I 





VOIi. XXVIX.] 


awarded or not. It is bound to notify such particulars as the 
Government revenue and the liens because they are necessary 
to enable purchasers to know luhat they are bidding for, and in 
this instance the price realized {Rs. 71^200) is, considering the 
lien of Rs> 30,000 plus interest, a very good one, and it is non- 
sense for the judgment-debtors to complain of iV^ (The italics 
are mine.) Now it is obvious that the Court firmly believed 
that the property was subject to the moi'tgages mentioned in 
the proclamation, and that the purchasers were purchasing the 
property subject to them. What was oflTered for sale was the 
equity of redemption only. It is also clear that the decree- 
holder, Musammat Intizam Begam, at whose instance the sale 
took place, and her pleader represented to and led the Court to 
believe that these were valid and subsisting charges. On the 
strength of her allegation that there were existing charges, slio 
got permission to bid. The sale to her was confirmed on the 29th 
of June 1894, in view of the existence of these incumbrances and 
she got possession of the property. The litigation in respect of 
the validity of the mortgages proceeded from Court to Court, in 
one case up to the Privy Council with the result, as we have 
stated, that Eani Achhan Kunwar was successful in establish- 
ing that they were not binding upon her, and having estab- 
lished this, she not unnaturally expected to obtain some fruits 
from her victory. Musammat Intizam Begam died in 1897, 
and Eani Achhan Kunwar died on 7th of June 1898. The 
defendants respondents are the heirs and donees of Musammat 
Intizam Begam, with the exception of the defendant No. 3, 
who is a purchaser of one village from the defendant No. 2. 
The plaintiff Eaja Inayat Singh, who was the heir of Eani 
Achhan Kunwar, applied to the defendants for payment of 
the amount of the mortgages, but was promptly met with a 
refusal and told in effect that Musammat Intizam Begam 
having purchased the property subject to incumbrances which 
are proved to be valueless became and was entitled to the fruits 
of the successful litigation of Eani Achhan Kunwar, i.e., to hold 
the property free from the incumbrances. That in fact Eani 
Achhan Kunwar was fighting the battle of Musammat Intizam 
Begam and spending money in litigation in her interests. The 
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plaintiff thereupon brought this suit, which is for recovery of the 
amount of the niouoy expressed to be secured by the two mortgages 
vhich have been found to be invalid as against the true owner 
of the mortgaged property. In the claim in paragraph 12 the 
plamtiff states that “ the real juirchase money of the property 
sold at auction as aforesaid and which the defendants pur- 
chasers ought to have paid was the amount paid by the purchaser 
on the completion of the sale, together with the amount which 
was due under the above-mentioned deeds, dated respectively 
the 26th of May 1877 and 2nd of December 1877, subject to 
which incumbrances the sale was made, and as the decree of 
Her Majesty in Council and the decree of the Hon’ble High 
Court above mentioned have exonerated the property purchased 
at auction, and now in possession of the defendants, from the 
liability to pay the amount cliarged thereupon by the aforesaid 

above named defendants 

had not to pay tlio same, nor will thfw 
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were afterwards declared invalid, would uot entitle tlie plain- 
tiff to claim the amount of these incumbrances from the auction 
purchasers. The learned Subordinate Judge yielded to this 
contention and dismissed the plaintiffs suit, and hence the 
present appeal. 

The case is one of considerable difficulty, but after the best 
consideration which I have been able to bestow upon it, I have 
come to the conclusion that the decree of the Court below cannot 
be supported. 

The case may be looked at from two points of view. First 
of all it may be contended that Musammat Intizam Begam 
having represented to the Court which was executing her decree 
that the property was subject to the two mortgages in question 
and having got liberty to bid for it upon this representation is 
estopped from denying the truth of the representation and must 
make it good to the best of her ability, that is, must pay to the 
judgment-debtor the amount of the incumbrances represented 
by her to be subsisting. 

The other view is that Musammat Intizam Begam only 
acquired by her purchase the interest in the property which the 
Court purported to sell and which she understood she was 
purchasing, and so, having purchased from the Court property 
expressly stated to be subject to specified incumbrances, cannot 
hold the property without making good the amount of those 
incumbrances. 

I shall now consider the case from the first point of view. 
Musammat Intizam Begam got liberty to bid for the property 
on the express representation that the two mortgages in ques- 
tion were subsisting mortgages. Her pleader in the statement 
which he presented to the Court informed the Court that 
Bs. 30,000 might be taken as the amount owing on foot of these 
mortgages. The Court acting on this, and it may be other 
information, issued the proclamation for sale in which it is 
stated in the most distinct manner that the property was subject 
to the two mortgage debts in question. Musammat IntizEm 
Begam, at whose instance the sale took place, got leave to 
bid on the representation that the mortgages were subsist- 
ing mortgages, and on no other ground. The property, the 
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subject matter of this appeal^ was purchased by her. Further- 
more, when the jiidguient-debtor objected to the sale on the 
ground that the price was inadequate, the Court disallowed 
the objection on the ground that having regard to the existence 
of the incumbrances in question the price was fair and reason- 
able. Can Musammat Intizam Begam or her represen- 
tatives be heard fco say that she was not liable to make good 
her representation ? In my opinion she cannot. It no doubt 
may be the case that the representation was made by her and 
her pleader under the belief that it was true, and so was an 
innocent representation. It seems to me, however, that it 
is immaterial in a case of this kind whether the representa- 
tion was innocently made or otherwise. It was intended that 
the Court should act upon the footing of its truth, and 
the Court did act upon that basis. She is now in my opinion 
estopped from taking advantage of the successfu] litigation of her 
judgment-debtor and from setting up the decisions of the High 
Court and the Privy Council, and relying on them as relieving 
her from the liability which she led the Court to believe she 
was undertaking when she purchased the property. It was the 
duty of the Court to sell the property to the best advantage. 
It was the duty of the decree-holder, particularly if she sought 
from the Court the privilege of bidding and purchasing, to 
abstain from making any representation, however innocent it 
might be, which would have the effect of damping the sale or 
otherwise injuriously affecting the interests of the judgment- 
debtor. It was on the representation that the property was 
burdened with the mortgages in question, that liberty was given 
to Musammat Intizam Begam to bid, and subject to these 
mortgages she purchased. She must in such a case, as it seems 
to me, make good her representation so far as it is possible for 
her to do so. Now it has been said that the judgment-debtor 
ought to have pressed the Court to postpone the sale pending 
the determination of the appeal proceedings. No doubt she 
wduld have been in a better po ition before us if she had done 
so, but she may well have thought that inasmuch as the property 
was being sold expressly subject to the incumbrances in ques- 
tion, if she was ultimately successful in her litigation, she would 
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without doubt be placed in the position of the mortgagees and 
obtain payment of the mortgage debts^ as part of the considei*- 
ationfor the sale. It is said that the plaintiff has not in his 
plaint put forward any other claim than a claim for unpaid pur- 
chase money and that it is impossible to regard the sums stated to 
be secured by the two mortgages in question as purchase money, 
and that the suit must therefore fail. This appears to me to be 
a mere quibble over words. What ho claimsisthat the defendants 
should fulfil the engagement which Musammat Intizam Begam 
impliedly entered into and pay the amount of the incumbrances 
subject to which she purchased the property, not, it is true, to 
the mortgagees of the property, but to the repi-esentatives of 
the mortgagor, who after protracted litigation established her 
title to the property free from these incumbrances. It is 
immaterial to the defendants to whom the money is paid. They 
are not asked to undertake any burden which Musammat 
Intizam Begam did not agree to undertake. If the transaction 
had been carried out by a deed of conveyance there can be 
no doubt but that provision would have been made in the deed 
for payment of the amount of the mortgage debts by the 
purchaser to the mortgagees if the mortgages were found 
to be binding on the judgment-debtor, but if they were found 
not to be so binding, then to the judgment-debtor. Unfor- 
tunately in these cases it is not usual to have any convey- 
ance executed, the result being that the rights and liabilities 
of the purchasers must bo ascertained so far as they can be 
from the records of the proceedings. In this case, as I have 
pointed out, the records disclose that a representation was 
made by the decree-holder, as also by her pleader, that the 
incumbrances in question exi.^ted and were valid incumbrances, 
which has turned out to be a false representation, and the only 
question is whether or not in a Court of equity she cau be held 
bound to make good that representation. It is impossible in 
my opinion to reconcile the view taken by the Court below 
with any principle of equity or justice. It seems to me that a 
Court of equity can without offending any principle or rule 
of law give redress in such a case and prevent what would, 
from at least a common-sense point of view, be a palpable 
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wroDg. My brother Burkitt in Ms judgment lias commented at 
considerable length upon the frame of the suit; and appears to 
attach weight and importance to the fact that the plaintiiS* in 
his plaint seeks payment of the sum which is the subject 
matter of the suit as purchase money. He seems to think that 
if the suit had been differently f ramed, the plaintiff might 
possibly have been entitled to some redress. He does not/ 
clearly at least, specify the nature of the redress. In a passage 
in his judgment he says that the plaintiff cannot get redress ^^in 
a suit framed like the present suit/^ Now it appears to me 
that it is not material in w’hat language a plaintiff^s claim is 
couched provided fchat he set forth his claim with sufficient 
clearness and state all the facts necessary, if proved, to entitle 
him to the relief which he claims. If the prayer of his plaint 
does not accurately describe the relief which he seeks, that 
appears to me to be no reason for refusing to give him redress.. 
What the plaintiff really asked for is that the defendants as 
representing Miisammat Intizam Begam should satisfy a claim 
which at the time of the purchase by her she held out to be 
an existing claim on the property and subject to which she 
purchased the property. The statement of facts contained in 
the plaint and the prayer to the plaint afford adequate means 
as it seems to me, for rendering justice. I may observe that 
the learned Subordinate Judge did not treat the claim as a claim 
for purchase money in the strict sense. In the course of his 
judgment he says ^^Now what does the plaintiff claim in this 
case? He claims the principal and interest of the aforesaid 
two prior mortgages proclaimed at the time of sale on the 
ground that the amount claimed by him should he considered as 
part of the purchase money which the purchaser undertook 
to pay to incumbrancers and which she had not to pay because 
the said prior mortgages were subsequently held to be invalid.^^ 
He says in effect that the plaintiff\s contention was fchat the 
amount of the mortgage debts proclaimed at the time of the 
sale as binding on the property should he considered as, not 
was part of the purchase money which the purchaser undertook 
to pay. It seems to me that there is no such vice in the 
pleading as prevents us from dealing with the case on broad 
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principles of equity, and that we are not hindered from applying 
to the case the principles of justice, equity and good conscience 
by any inapt or i nappropriate words which may have been, I 
do not say have been, used by the plaintiff’s pleader. 

But there is the other point of view from which this 
case may be regarded, and that is this,^ The interest of the 
judgment-debtor which was put up for sale by the Court 
was the equity of redemption in the property. What the Court 
professed and purported to sell was this equity of redemption, 
and what it must be taken the decree-holder understood that 
she was purchasing was this equity, and this equity alone. 
In such a case the purchaser will not ordinarily get a greater 
interest than that which the Court intended to sell and 
that which the purchaser understood he bought. In the case 
of Simbhu Nath Panday v. Qolah Singh (1) in which the 
father and head of a joint Hindu family mortgaged some 
joint family property, and in a suit by the mortgagee a 
decree for sale of the property was passed and it was sold, it 
was held by their Lordships of the Privy Council, affirming the 
decision of a Bench of the High Court at Calcutta, that what- 
ever was the nature of the debt for which the mortgage was 
executed, only the right and interest of the father in the joint 
family property was intended to pass by the certificate of sale. 
In the course of their judgment their Lordships say : — “ Each 
case must depend on its own circumstances. It appears to their 
Lordships that in all the cases — at least the recent cases — the 
inquiry has been what the parties contracted about, if there was 
a conveyance, or what the purchaser had reason to thinh he 
was buying, if there was no conveyance but only a sale' in 
execution of a money decree.” In the course of the argument 
in the case of Pettachi Ohettiar v. Sangili Veera Pand/ia Ohin- 
nathambiar (2) Lord Watson observed, in regard to the case of 
p. sale in execution of a money decree, the question being as to 
wbat the right, title and interest sold were, as follows : — “ The 
questions are, what did the Court intend to sell and what did 
the purchaser understand that he bought?” In that case tie 
Suit was brought by the appellants to recover the zamindari of 
(1) (1887) L. E., 14 I. A., 784. (2) (1887) L. E., 13 I. A., 1. 
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Sivegiri, which was purchased by their predecessor in title at an 
auction sale held in execution of various decrees obtained against 
the late zaminclar, father of the respondent, and under which 
the zamindari had been attached during his life, but the actual 
sale took place after his death. The District Court, as also the 
High Court at Madras, held that nothing passed under the 
sale but the right to recover the rents due and unpaid at the 
death of the late za mind ar. The plaintiffs claimed that the 
right to the whole zamindari passed to the auction j)urchaser. 
The defence was that the debts were not contracted for the 
benefit of the zamindari, and affected only the life interest of 
the late zamindar, and that what was sold at auction was in 
substance the arrears of rent which were then due to the late 
zamindar up to his death, and nothing more. In delivering 
the judgment of their Lordships, Sir Barnes Peacock, at page 
88 of the Report remarks: — If the whole estate could have 
been put up for sale, it was not put up. It is not a question 
of what the Court could have clone, or what they ought to 
have done, but what they did, what was put up for sale, 
and what was purchased. If what was put up for sale was 
merely the estate which the fiither had in his life-time, then 
what the purchaser purchased was only that interest. The 
High Court having carefully reviewed the whole of the evi- 
dence and tbe whole of the documents came to the conclusion 
that the first Court was right in finding that all that was 
intended to be sold and all that was sold was the life interest of 
the father and not the whole interest in the zamindari.” The 
rulings in these cases appear to me not to be inapplicable in the 
present case. What was put up for sale here, and what the 
Court intended to sell, and what the purchaser understood she 
was purchasing was the equity of redemption of property which 
was subject to two mortgages which were specified in the sale 
proclamation. In the very recent case of Abdvl Aziz Khan v. 
Appayasami Naicher (1) a question somewhat similar to that 
which is before us was considered and determined by their 
Lordships. It was held that where the right, title, and 
interest of a judgment-debtor, owner of an impartible zamindari 
(1) (190a)L. R.,81LA..l, 
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was sold in 1873 and 1876 in execution of a decree for debts 1904 
for which the debtor’s joint family was not; liable, and the ikiitat''' ' 

accepted interpretation of the law at the time was that an im- Sikoh 

partible estate was inalienable, except for the life of the holder 
or under special circumstances, the courts must be deemed to 

have intended to sell and the purchaser to buy the right, title ‘ 

and interest as then understood, namely," as one which ceased 
at the debtor’s death ; and this notwithstanding that the 
interpretation of the law then prevailing has been subsequently 
overruled. Applying the principle of these cases to the pre- 
sent case, it seems to me impossible to hold that Musammat 
Intizam Begam, the decree-holder, who admittedly intended to 
buy the property in dispute subject to two mortgages which 
were specified in the sale proclamation, can successfully claim 
to have purchased an unincumbered estate. She was entitled to 
obtain from the Court that which the Court purported to sell 
and that which she agreed to purchase, that is, the property, 
which she purchased subject to the payment of the principal 
sums and interest which were stated by her before the sale to be 
validly charged on the property and subject to which the 
Court sold the property. The amount of the incumbrances 
which the Court was led to believe were existing incumbrances 
and subject to which the sale was expressly made must I think 
be paid ; and I also am of opinion that the appellant is entitled 
to a lien on the property in respect of this amount. As I have 
pointed out, it was quite immaterial to the purchaser to whom 
the money is paid ; the purchaser is in no way prejudiced, inas- 
much as she gets all that she bargained for. 

I^cir these reasons I would allow the appeal, and set aside 
the decree of the Court below and give a decree to the appellants 
for such proportionate part of their claim as may fairly be attri- 
butable to the villages purchased by Musammat Intizam Begam. 
iThis would necessitate the taking of an account of the respec- 
^tive values of the villages comprised in the two mortgages so as 
s.to ascertain the proportion of the debts which is properly attri-* 
butable to the villages purchased by Musammat Intizam Begam. 

Blaie, J . — It is needless to recapitulate in detail the admit- 
ted facts set forth in the judgments of the Chief Justice and 
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my ’brother Burkitt. To avoid explanation and prolixity I shall, 
without following the devolutions of interest, speak of the mort- 
gagor's interest in the series of mortgages, with which we have to 
deal, as KhairatPs estate. Those mortgages are three in number/ 
The first was executed on the 25th of May 1877 in favour of 
Govind Prasad and others. The second was executed on De- 
cember 2nd, 1877, in favour of the same mortgagees. The third 
was executed in favour of one Musammat Intizam Begam upon 
October 17th, 1878, by Khairati^s then representatives. On 
January 27th, 1887, Intizam Begam sued to enforce her mort- 
gage, and got a decree on February 26th, 1889, for sale of 
the mortgaged property. At that date no suit had been 
instituted for the enforcement of either of the other mortgages. 
Musammat Intizam Begam did not implead the mortgagees 
under either of the other mortgages. On June 30th, 1889, 
Musammat Intizam Begam applied for tlie execution of her 
decree by the sale of the villages included in it, all of 
which villages were included in one or both of the prior 
hypothecations. Before the issue of a proclamation of sale 
under Musammat Intizam's decree, to wit, upon the 2nd June 
1890, a suit was instituted to enforce the mortgage of Decem- 
ber 2nd, 1877, and on the 24th of May 1894, after the sale 
held under Musammat Intizam’s decree, another suit was filed 
to enforce the mortgage of May 26th, 1877. Both these suits 
were finally dismissed at dates posterior to the date of the con- 
firmation of the sale held under Musammat Intizam^s decree 
upon April 20th, 1894. After the mortgage of May 26th, 1877, 
was put in suit, the name of Musammat Intizam Begam was 
included by the Court in the array of defendants, but she was 
not made a party to the suit on the mortgage of December 1877 
upon June 26th, 1894. Upon the 10th of September 1892 
Musammat Intizam Begam had presented a petition to the 
executing her decree for leave to bid at the sale. The 
reason given was that ^^the decree is for a considerable amount} 
perhaps there might not be forthcoming any purchaser for 
the property is incumbered with heavy debts.” 

,1893, the proclamation of sale not having 
Mr. Bamanji, pleader for the decree-holder, 
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filed what is described as ‘ a deposition ’ alleging that the incum- 
brances on the property for the sale of which his client had got 
a decree, Avere mortgages to the aggregate extent of Rs. 30,000 
only and not to such larger amount as had been by mistake 
alleged. In the proclamation of sale the incumbrances are 
specifically set forth as Es. 10,000 on mauza Girdharipur and 
Rs. 20,000 on the aggregate of all the other "hypothecated vil- 
lages. On this basis the sale took place, as is shown from a 
proceeding recorded by the ofi&cer conducting the sale, and which 
is set forth on page 6 of the appellant’s printed book, and also 
from an order of the Collector printed on page 25 of the same 
book. There is nothing to show that upon any other repre- 
sentation than that of Musammat Intizam the two sums of 
Rs. 10,000 and Rs. 20,000 were so allocated to the different vil- 
lages in the proclamation of sale. There is no such specification 
to be found in the bonds. In accordance with her request Mu- 
sammat Intizam Begam was permitted to bid at the auction 
sale and became the jiurchaser of eight of the hypothecated 
villages for the aggregate sum of Rs. 64,100. Such purchases 
were made subject to the notification in the proclamation of sale 
of the incumbrances above specified, and no doubt to such inter- 
est as might have become due upon such incumbrances and 
remained unpaid. The total alleged by the plaintiff in this suit 
to have been due upon the footing of the two prior mortgages 
assuming that they were valid and binding instruments, was 
Rs. 1,61,766-11-0. Those mortgages having been since declared 
to have been invalid and in no way binding upon the estate 
of Khairati in the hands of the plaintiff*, Musammat Intizam 
had not, nor after her death had her representatives, made 
any payment whatever upon account of such incumbrances. 
The plaintiff seeks to recover the whole of that sum as 'part 
of the unpaid vendor’s purchase money/ and also claims a 
decree declaring that he ' has a lien for the said amount against 
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purchaser at the auction sale intended to buy, and the Court 
- holding the sale intended to sell, the interest in the property of 
which the sum claimed is sought to be recovered by the plaintiff 
as the contractual price either actual or constructive. In my 
opinion that question admits of but one answer. The executing 
Court and the purchaser both assumed the validity of the two 
prior incumbrances notified in the proclamation of sale, and 
both of them believed that what was bought and sold was the 
equity of redemption and no more. If that be so, the plain- 
tiff's claim has been wrongly formulated, and we have now to 
consMer whether the plaintiff possesses any other equity more 
applicable to the facts of the case on which we can and ought to 
give him relief. It was, I think, admitted in argument that 
this case falls within no precedent set forth in the records 
either of the English Courts or our own. I am not aware of 
relief in any such case having been either granted or refused, 
or indeed of any similar case having been litigated at all. 
Upon the question whether the plaintiff ought to be strictly 
bound by the form in which he has asked for relief, I think it 
lies in the discretion of the Court to grant an alternative relief 
not formulated in the plaint, if the facts set forth in the plaint 
and established disclosed a right to such other relief; and if the 
defendant has not been deceived or otherwise injuriously affect- 
ed by the form of the plaint, such relief may properly be 
granted. In this case I am unable to see that the defendants 
have been prevented from setting up any facts material for 
their defence or have been otherwise prejudiced. No doubt the 
plaintiff’s advisers have found themselves much hampered in 
the framing of their suit, by the absence of an appropriate 
precedent. Having already expressed my opinion that what 
was purchased by Musammat Intizam Begam was an equity of 
redemption only, it follows that what she undertook to pay and 
did pay to the executing Court was the price of the equity of 
redemption only, no part of which price is now unpaid. It 
seems to me therefore that the form of the suit was misconceived 
and that we cannot grant the plaintiff relief as for unpaid 
pumhase money. But if upon the facts before us, sitting as 
^ Court bound to apply to the facts the principles of justice 
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equity and good consciencje, we find that the plaintiff has an 
equitable claim, we ought to pause long before refusing to grant 
reliefi As an illustration only I may instance the usual prac- 
tice of the equity Courts in suit brought for the enforcements 
of contracts, as summarised on page 209 of Leake on Contracts, 
edition of 1902, whex’e a party claims specific performance of 
a contract upon a construction which is decided against him, he 
may in general waive his construction and obtain performance 
according to the construction found by the Court or that admit- 
ted by the defendant. In other words he may succeed upon 
a contract different from that he sued upon. To my mind 
there is no substantial difference between a mistaken construc- 
tion of the terms of a contract and a mistaken construction of 
facts, and in the latter as in the former case I would hold that 
a plaintiff should be granted such relief as he is entitled to 
upon a true construction of the facts, and if in the increasing 
complexity of modern times cases arise to which no existing 
formula is strictly appropriate, it was for the repairing of such 
omissions that the equity Courts came into existence and 
developed that far-reaching series of doctrines which has now 
been incorporated as the dominant factor in the English law. 
Every formula must have had as its progenitor some single case 
which fitted into no then existing formula. The very essence 
of equity has been elasticity, and I am of opinion that this, 
admittedly unique, case discloses facts upon which the plaintiff 
is in equity entitled to relief. 

I have not failed to observe that the plaintiff has not in his 
plaint imputed any misrepresentation, intentional or otherwise, 
to Musammat Intizam Begam, although she through her pleader 
I'epresented to the executing Court the existence of the incum- 
brances afterwards set forth in the notification of sale. It was 
probably unknown to her that the validity of these documents 
would be disputed when sought to be enforced by suit. But at 
any rate it was to some extent at her suggestion and with her 
acquiescence that the property sold was notified as subject to 
these incumbrances. Eurthermore, it was entirely in her power 
when she brought her suit upon her own mortgage to bring to 
the test the validity of these documents, of which she certainly 
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had actual, or at all events constructive, notice, and entertaining 
no doubt of their validity, was bound in law to noake 
all the mortgagees parties to her suit. Upon her offer to 
redeem them at such amounts as the Court might find to be 
then due to the prior mortgagees upon their two incumbrances 
the validity of such mortgages must have been put in issue 
between such pri5r incumbrancers and the representatives of 
Khairati’s estate* If these issues had been tried in the suit 
brought by .Musammat Intizam upon her mortgage, the state of 
things which has given rise to the present suit could never have 
arisen. On the other hand, it was not possible for the represen- 
tatives of the estate of Khairati to plead in their defence in 
Musammat Intizam Begam^s suit the provisions of section 85 of 
the Transfer of Property Act, because they did not admit to the 
smallest extent the validity of the prior mortgages. It is clear 
that Musammat Intizam Begam violated an express provision 
of the law in failing to implead the mortgagees whose rights 
she admitted in intention if not in fact. It is impossible to doubt 
that the price paid by Musammat Intizam for the villages she 
purchased at auction was lowered by the notification of the 
prior mortgages to the extent of the principal sums purporting 
to be secured by them, and also by the knowledge or opinion of 
other bidders as well as herself as to the amount of interest due 
upon them. To that extent it seems to me that Musammat 
Intizam wrongfully gained what the mortgagor^s interest, the 
estate of Khairati, wrongfully lost. Indeed the result is pre- 
cisely the same as if Musammat Intizam Begam had bought 
out and out the property of which she had purchased only an 
equity of redemption and had bought it at the price of the 
equity. To the same extent was the mortgagor’s interest de-r 
pleted. That amount I would hold that the plaintiff in this suit 
is entitled to recover. If Musammat Intizam believed she was 
buying and the executing Court believed that it was selling 
nothing but an equity of redemption, then that is all she took by 
her purchase. The whole interest in the property other than that 
e^quity of redemption of right belongs to the estate of the judg^ 
ment-debtor. Seeing then that the wrongful gain of the one 
party is commensurate with the wrongful loss of the other and 
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is ascertainable in terms of money, it seems to me quite admis- 
sible for the Court to pass a decree in money instead of putti ng 
the parties to the expense of circuitons proceedings framed 
to restore them to their original position. The plaintiff de- 
mands precisely what Musammat lutizam Begam would have had 
to pay and was willing to pay to the mortgagees, whose incum- 
brances had been notified, and by her purchases at the sale she 
assented to such paymen There is no injustice in compelling 
her to pay the price she .vas willing and practically promised 
to pay; the only difference is in the persons to whom the 
payment is made. I would therefore decree this appeal with 
costs. Of course the liability will have to be rateably dis- 
tributed among the different villages, and for that purpose an 
account will have to be taken. I concur in the order proposed 
by the Chief Justice. 

By the Cohet. 

As this suit has been decided on a preliminary point, namely, 
that the plaintiff appellant could not maintain the suit, and 
other issues have been left undetermined, it will be necessary 
for us to remand the suit to the lower Court under the pro- 
visions of section 662 of the Code of Civil Procedure, with 
directions to re-admit it on the list of pending suits on its original 
number, and dispose of it on the merits. The Court will have 
regard to the judgment of this Court in regard to the liability 
of the defendants to pay a proportionate part only of the two 
mortgage debts in the pleadings mentioned, that is, so much of 
the mortgage debts as are properly attributable to the villages 
which have been purchased by the defendants respondents. 
For this purpose it will be necessary to have the respective 
values of the villages ascertained and the apportionment made 
in view of the provisions of section 82 of the Transfer of Pro- 
perty Act. The Court will have regard to the fact that only 
some of the villages are subject to the mortgage to secure 
Es. 30,000 and the fact that each mortgage does not affect each 
of the villages. The^first and fifth issues, which are practically 
the same, alone have been disposed of by our judgment, and it 
was admitted before us that section 244 of the Code of Civil 
Procedure does not bar the suit. The other issues rernain to he 
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determined. The respondents must pay the costs of this appeal. 
All other costs will abide the event. The objections filed under 
section 561 of the Code are not pressed. They are dismissed 
with costs. 

Ap'peal decreed and cause remanded. 
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before Sir John Stanley, Knight, Chief Justice, and Mr, Justice SurMtt. 

CHUNNI LAL (Piaintifp) v, JUGAL KISHORE aud akotheb 
(Defend AKTs)* 

Civil Frocedure Code, section 2^^—Kxeeution of decree — Ap^Uoation for 
rateahU distribution of assets — Ffotice of such application to other 
decree-holders unnecessary , 

Meld that it is nowhero provided by law either that an application for 
rateable distribution of assets realized in execution of a decree cannot be 
made in the course of execution proceedings taken by the applicant himself, 
but must be made in the course of execution proceedings initiated by some 
other decree-holder, or that notice of such an application having been made 
must of necessity bo given to the other decree-holders. 

Ik this case Chunni Lai obtained a decree against Sliiam 
Lai and others on the 24th of December 1898. Some two days 
previously Jugal Kishore and Nand Kishore had obtained a 
decree against the same parties. On the 26th of January 1900 
Chunni Lai applied for execution of his decree, and for the 
attachment thereunder of five houses and two plojs of land, 
and this application was granted. Subsequently Jugal Kishore 
and Hand Kishore applied for execution of their decree, and 
the same property was attached. Chunni Lai seems to have 
made two applications for execution of his decree, but nothing 
was done on these applications. Jugal Kishore and Nand 
Kishore then applied for sale of the property in pursuance of 
their attachment, and got an order for sale. Thereupon, on 
the 30th of October 1900, Chunni Lai applied to the Court 
under the provisions of section 295 of the Code of Civil Proce- 
dure for a rateable distribution of the money to be realized by 


* Second Appeal Ko. 565 of 1S02 from a decree of L. Stuart, Esq., Dis- 
trict Judge of Farrukbabaij, dated the 14tb of May 1902, reversing a decree 
of Babu TJpendra Nath Sen, Munsif of Farrukbabad, dated tbe 27 tb of Feb- 

inary 1902, 
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that sale. The sale took place on the 31st of October, and was 
confirmed on the 4th of January 1901. On the 19bh of January 
1901 Chunni Lai made a fresh application for rateable distribu- 
tion, but it was rejected, and all the sale proceeds w'^ere paid to 
Jugal Kishore and Nand Kishore. The present suit was 
accordingly instituted by Chunni Lai to recover from eTugal 
Kishore and Nand Kishore Rs. 1,000, which was alleged to be the 
rateable share to which the plaintiff was entitled. The Court 
of first instance (Munsif of Farrukhabad) decreed the plaintiff^s 
claim; but on appeal by the defendants the District Judge 
reversed the Munsif^s decision and dismissed the suit on the 
ground that the application for rateable distribution made on the 
l9th of January 1901 was subsequent to the sale, and was there- 
fore late, and that, the previous application made on the 30th 
of October 1900 was ineffectual because it was made in the 
course of proceedings in execution of the plaintiflf^s own decree 
and not in the execution proceedings in the suit of the defend- 
ants respondents, in which the money was realized. The plain- 
tiff thereupon appealed to the High Court. 

Babu Jogindro Nath Chamlhri, for the appellant. 

Pandit Sundar Lai, for the respondents. 

Stanley, C. J., and BiieIvITT, J. — A question under section 
295 of the Civil Procedure Code is involved in this appeal. 
The plaintiff obtained a decree against one Shiam Lai and 
others on the 24th of December 1898. The defendants had 
obtained a decree against the same parties two days previously. 
On the 26th of January 1900 the plaintiff applied for execution 
of his decree and for the attachment thereunder of five houses 
and two plots of land, and this application was granted. Sub- 
sequently the defendants applied for execution of their decree, 
and the same property was attached. The plaintiff appears to 
have made two applications for execution of his decree, but 
nothing was done under these applications. The defendants 
then applied for sale of the property, in pursuance of their 
attachment, and got an order for sale, and thereupon, on tlie^ 
30th of October 1900, the plaintiff applied under the provisions 
of section 295 to the Court for a rateable distribution of the 
money to be realized by that sale. The sale took place on the 
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31st of October, and was confirmed on, the 4th of January 1901. 
The plaintiff then made a fresh application for rateable distri- 
bution on the 19 bh of January 1901, which was rejected. This 
application appears to us to have been entirely unnecessary 

except as a reminder to the Court of the fact that the applicant 
was also a decree-holder and that he had already made an ap- 
plication under section 295 on the SOth of October 1900. The 
application was refused, and all the sale proceeds were paid to 
the defendants, respondents here. Thereupon the present suit 
was instituted to recover Us. 1,000, moneys realized out of the 
sale, which are stated to be the rateable share to which the 
plaintiff is entitled. 

The Munsif gave a decree in favour of the plaintiff, but on 
appeal the District Judge set aside the decree of the Munsif 
and dismissed the plaintiff’s suit, on the ground that the appli- 
cation for rateable distribution made on the 19th of Jannarv 
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a position to attach more property before the sale/^ and so forth. 
We are wholly unable to agree with the learned District Judge 
in his view of the law. He puts restrictions upon the rights 
of decree-holders which are not to be found in the section in 
question. In order that a decree-holder may be entitled to a 
rateable distribution under this section the following conditions 
must exist; two or more decree-holders must be holders of 
decrees for money against the same judgment-debtor; the decree- 
holder seeking rateable distribution must prior to the realiza- 
tion have applied to the Court by which the assets are held for 
execution of his decree ; the realization of the assets must have 
been made by sale or otherwise in execution of the other decree. 
In this case the plaintiff applied to the Court under the section 
on the 30th of October 1900, he having previously applied to the 
same Court for execution of his decree ; the sale took place on 
the 31st October 1900. His application therefore was prior to the 
realization of the assets. A portion of the purchase money was 
paid on the date of the sale and the balance on the 16th of the 
following November. It appears to us therefore that all the 
conditions which the law requires were fulfilled in this case. 
The learned District Judge seems to think that the applica- 
tion must be made in such a way that the decree-holder at 
whose instance assets have been realized must have knowledge 
of the application for rateable distribution. The section no- 
where provides for this. In this he is, in our opinion, entirely 
mistaken. The section is as clearly framed as a section 
can be, and we fail to understand how the learned District 
Judge came to interpolate into it words which are contrary 
to the true intent and meaning of its provisions. Then 
it is contended by the learned advocate for the respond- 
ents that because the application for rateable distribution 
made on the 30th October 1900 was filed in an execution case, 
No. 28 of 1900, which was struck off the file of pending cases 
on the 24th of November 1900, it ceased to have any validity 
and did not operate as an application to the Court within thd 
meaning of section 296. We cannot take this view of the order 
of the 24th of November 1900. It appears to us to have 
amounted to nothing more than stay of the proceedings in 
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'X904 axecutiou matter^ and in no way operated to prejudice the 

effect of the application for rateable distribution. For these 
Lax reasons wo allow the appeal, set aside the decree of the lower ^ 

JroAii appellate Court, and, inasmuch as the learned District Judge 

XisHOEB» disposed of the ap])eal upon a preliminary point, and we have 
overruled him upon that point, we remand the appeal under 
the provisions of section 662 of the Code of Civil Procedure, 
with directions that it be replaced on the file of pending appeals, 
in its original number, and be tried upon the merits. The 
appellant is entitled to the costs of this appeal. All other costs 
will abide the event. 

Appeal decreed and cause remanded. 


1904 Before Mr. Jusiice Blair. 

g- KASHI GIB (Demndant) JOGENDEO NATH GHOSE (PtAlirTIw) .• 

Act No. IV of 1882 (Transfer of Property Act), section 101 —Lease of 
xmYilO'oahle not a lease. 

Where a lease of immovable property is for a period of more than one 
year, it mnst be made by means of a duly executed and registered ^attai 
such a lease cannot be created by or proved by the production of a qahuliat 
only. I^and Lai v. BLanuman Las (1) referred to. 

This was a suit to compel the execution by the defendant of 
a perpetual lease of certain property, according to the terms 
of a draft filed with the plaint. The defendant pleaded that 
the claim was barred as res judicata in consequence of the deci- 
sion of a Court of Eevenue upon an application made by the 
defendant under section 36 of Act No. XII of 1881. In those 
proceedings the Court of Eeveniie found that the present plain- 
tiff was not a tenant at fixed rates and was therefore liable to 
ejectment, and passed an order for ejectment. It was contended 
that in those proceedings the present plaintiff might have, but 
did not, set up the defence that he was the lessee of the land in 
question. The Court of first instance (Additional Subordinate 
Judge of Benares) decreed the plaintiff^s claim, and an appeal 


* Second Appeal Ho. 276 of 1903, from a decree of J. Sanders, Esq.,Di8- 
trict Judge of Benares, dated tbe 22nd of November 1902, confirming a decree 
^of Babu Acfial Bihari, Additional Subordinate Judge of Benares, dated the 4th 

"^of August 1902. 

- (1) (1904) I. L. E., 26 All., 368. 
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filed by the defendant was dismissed by the District Judge;* 
The defendant accordingly appealed to the High Court, 

Dr. Scctish Chandra Banerji, for the appellant. 

Babu Durga Char an Banerji, for the respondent. 

Blaib J.— 'In this suit the plaintiff asks that the defendant 
may be made to execute and register a document which shall 
confer upon him a lease containing provisions which are set 
fortK in a draft; as I understand; approved of by both parties. 
The appellant sets up a res judicata, the res judicata being 
the finding of a Revenue Court upon an application under section 
95 of the North-Western Provinces Rent Act. The Revenue 
Court found that the present plaintiff was not a tenant at fixed 
rateS; and was therefore liable to ejectment; and passed an order 
for ejectment. That decision of the Revenue Court has been 
set up as a res judicata. It is said that it was open to the pre- 
sent plaintiff; the defendant in the former proceeding, upon the 
hearing before the Revenue Court to set uj) and establish 
that he was a lessee, and that would have been an answer to the 
application for ejectment which he could and ought to have set 
up. That matter is disposed of by a judgment of this Court, 
for which I am responsible, in the case of Nand Lai v. Hanu-- 
man Das (1). In that case I held that under the provisions 
of section 107 of the Transfer of Property Act a lease could 
not be created by the signature upon a qabuliat only. Until such 
lease or patta is duly executed and registered, no lease is 
created, and except by the production of such document no lease 
could be proved in a court of justice. It follows therefore that 
the present plaintiff could not have set up in the Revenue Court 
that he was a lessee, for the simple reason that no lease had been 
then executed. The case to which I have referred above fol- 
lowed a judgment (printed as a footnote to the case of Nand 
Lai V. Hanuman) of the late Chief Justice Sir John Edge and 
my brother Burkitt in an appeal under the Letters Patent 
against a judgment of my own. In that case it was held 
broadly and flatly that no lease could be created by or could 
be proved by the production of a qabuliat only. Upon the 
matter of injunction it seems to me the Court has exceeded its 
(1) (1904) I. L. R., 26 All., .368, 
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functions. It was asked in the plaint to grant a perpetual 
injunction directing the defendant not to interfere with the 
plaintiff^B possession under the terms of the qahuUat The 
plaintiff had no right to possession under the terms of the 
qahuliat. He mi^st have a patta before he could acquire any 
right as a lessee. That being so, whatever his status may have 
been at the time when the Revenue Court ordered him’ to be 
ejected, in that status, as far as I can understand, he remained, 
or else his possession was that of a trespasser. When the plain- 
tiff has got his lease duly executed and registered, then and then 
only he will be entitled to the rights and privileges of a lessee. 
I therefore set aside that part of the judgment and decree of the 
Court below which grants the injunction, and affirm that part 
of the judgment and decree of the Court below which orders 
the defendant to execute and register a good patta* The appeal 
is therefore allowed as far as the injunction is concerned and 
dismissed as to the remainder. The parties will pay and 
receive costs in proportion to their failure and success. 

Decree modified. 


Before Sir John Stanley, Knight, Chief Justice, and Mr. Justice BurJcift. 
THE MAHARAJA OE BENARES (DBrENDAKT) v. RAMJI KHAN AND othbbs 
" (Plaintibbs).** 

Act IVo.X 0 / 1877 (Specific Belief Act), section ^2— Declaratory decree— > 
Discretion of Court — Joint Sindu family — Nonjoinder of parties. 

Where some of the descendants of a judgment-debtor under two Rent 
Court decrees filed a suit in a Civil Court, ashing for a declaration that the 
joint ancestral family property was not liable, after the decease of the judg- 
ment-debtor, to be taken in execution of such decrees, and did not make 
parties to the suit, the two sons of the judgment-debtor, it was held that 
the Court exercised a right discretion under section 42 of the Specific Relief- 
Act, 1877, in refusing to grant a declaratory decree. 

Tjbe Maharaja of Benares held two decrees for rent against 
one Niranjan Khan, dated respectively the 22nd of September 
1894 and the 24th of January 1898, and in execution thereof 
• a 2-anna share in raauza Bhagirathpur, which belonged to 

• Second Appeal No. 851 of 1903, from a decree of L. Marshall, Esq., 
District Judge of Ghazipur, dated the 29th of June 1903, reversing a decree 
of Babu Hari Mohan Banerji, Munsif of Ghazipur, dated the 20th of April 
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Niranjan Khan as ancestral property, was attached and ordered 
to be sold. Attempts were made by the original judgment-debtor, 
and after his death by his sons, Sheonandan Khan and Eam- 
nandan Khan, to save the property from sale, but their objeodons 
seem to have been disallowed. Ultimately the sons of Eam- 
nandan Khan and the son and grandson of Sheonandan Khan 
instituted the suit out of which this appeal arose, in which they 
asked for a decree that the 2-anna shafe in Bhagirathpur, and 
not merely their interest therein, was not liable to sale in 
execution of the two decrees held by the defendant Maharaja 
against Niranjan Khan, their ancestor. Sheonandan Khan and 
Eamnandan Khan, though alive, were not made parties to this 
suit. The Court of first instance (Munsif of Ghazipur) held 
that the non-joinder of Sheonandan Khan and Eamnandan 
Khan was fatal to the suit, and dismissed it. The plaintiffs 
appealed. The lower appellate Court (Officiating District Judge 
of Ghazipur) overruled the Munsifs decision on the question of 
non-joinder of parties, and finding that the decrees in question 
could only be executed against the interest of Mranjan Khan 
in the attached property, allowed the appeal and decreed the 
plaintiffs’ claim with costs. Against this decree the defendant 
appealed to the High Court. 

Pandit Sundar Lai, for the appellant. 

Munshi Gohind Prasad, for the respondents. 

Stanley, C.J., and Burkitt, J. — This second appeal, which 
has occupied a good deal of the time of the Court, arises out of 
a suit which was instituted by the plaintiffs respondents to have 
a declaration that certain property, namely, a 2-anna share in 
mauza Bhagirathpur, was not liable to be attached and sold in 
execution of two decrees, dated the 22nd of September 1904 and 
the 24th of January 1898, respectively, which were obtained 
by the defendant appellant against one Mranjan Khan, de- 
ceased. Mranjan Khan is the predecessor in title of the plain- 
tiffs. He left two sons survivir\g him, namely, Sheonandan Khan 
and Eamnandan Khan, both of whom are alive. The plaintiffs 
are the three grandsons and a great-grandson of Mranjan Khan* * 
It appears that the defendant appellant obtained the two 
decrees, to which we have referred, for arrears of rent. ThesQ 
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decrees were put in execution and the 2-anna share of the 
village which belonged to Niranjan Khan as ancestral property 
was attached and ordered to bo sold. The proceedings in execu- 
tion of the decrees were taken in the Collector’s Court. We are 
informed, and we have no doubt that it is true, that Sheonandan 
Khan and Eamnandan Khan both resisted the sale of the 
property, but their objections were disallowed. Thereupon the 
present respondents, endeavouring to throw further obstacles in 
the way of the realization of the claim of the defendant appel- 
lant, have instituted the present suit. In the time of Mranjan 
Khan also an attempt was made to prevent a sale. It appears 
from the records that he filed an objection on the 16th of May 
1899, in which he objected to the sale of the property, stating 
that it was heavily incumbered and admitting that it was 
under attachment. His objection, however, also failed. 

The present suit is a declaratory suit instituted under the 
provisions of section 42 of the Specific Eelief Act, which gives 
the Court discretionary power to make a declaratory decree, if 
it think that under the circumstances of the particular case the 
plaintiff is entitled to such decree. Now, under the Eent Act, 
the Legislature has made provision for determining questions 
such as are raised in the present appeal. It was open to the 
plaintiffs to file an objection or appear before the Collector and 
claim a right to, or interest in, the property. If they had done 
so, it would have been the duty of the Collector to examine the 
parties and their witnesses and satisfy himself as to whether or 
not the claim put forward was well founded. If they failed to 
establish their claim before the Collector, it would have been 
open to them, under the provisions of section 181 of Act 
No. NTT of 1881, to institute a suit in the Civil Court to 
establish their right at any time within one year from the date 
of the order. Now in this case, strange to say, the plaintiffs did 
not implead Sheonandan Khan or Eamnandan Khan, who un- 
questionably have an interest in the property, the subject-matter 
of the suit, and in their claim they ask for a declaration from 
-the Court that the entire 2-anua zamindari share is not liable to 
be attached and sold in execution of the defendant-appellant’s 
^ecree. They do not limit their claim to a declaration that their 
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own interest in the 2-anna share is nob liable to be sold. The 
Munsif before whom the case came in the first instance was of 
opinion that Sheonandan Khan and Ramnandan Khan ought to 
have been impleaded, and that they not having been implead- 
ed, the Court should not in the exercise of its discretion deter- 
mine the question raised in the plaint and, therefore, dismissed 
the suit. We are of opinion that the learned Munsif was per- 
fectly right. It is difficult for us to know what proceedings 
have taken place in the Court of the Collector. We do not 
know what orders have been passed either as regards Sheonan- 
dan Khan and Ramnandan Khan or the plaintiffs, or any of 
them, and it is obviously inconvenient that the Court should 
intervene in a matter which is pending in the Collector's Court, 
particularly as the Legislature has provided a definite course for 
persons in the position of the plaintiffs to take in a case whera 
property in which they claim to have an interest is being attach- 
ed and sold. We think therefore that the learned Munsif exer- 
cised a wise discretion in refusing to grant the relief claimed 
under section 42 of the Act to which we have referred. On appeal 
the learned Officiating District Judge does not appear to have 
considered the provisions of section 42, nor was his attention 
apparently directed to that section. He determined the case in 
favour of the plaintiffs respondents on the ground that the rent 
decree, such as the decrees which were obtained in this case by 
the defendant appellant, cannot be executed against the descen- 
dants of the judgment-debtor. That was a question, not for the 
learned Officiating District Judge to determine, but for the 
Rent Court, which has jurisdiction to deal with questions arising 
in execution of rent decrees. 

We think that for these reasons this appeal ought to be allowed, 
and that the decree of the lower appellate Court should be set 
aside. This will not interfere with the right of the plaintiffs 
to take such steps in the Court of the Collector as they may be 
advised in defence of their rights, if any, in the property. We 
therefore allow the appeal, set aside the decree of the lower 
appellate Court, and restore the decree of the Munsif dismissing 
the suit, with costs in all Courts. 

Appeal decreed^ 
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JBn^ofe 8if J'ohn ISiniglit, Chief and JUt* tfnstice Surhitt, 

ZINAT-XJN-NISSA akd othbbb (Peaintibbs) «. RAJAN (Dbbbndani)*. 
Ciijil ^focedure Oode^ section 13, explanation XT — 8,68 judicata — Jifatter ixihieh 
might and ought to have been made a ground of attach in a former suit. 

The plamtiffls sued for their share hy right of inheritance in the assets 
of a deceased Muhammadan, the defendant being the widow of the proposi- 
tus. Ik that suit the widow pleaded that she was in possession of the 
property claimed in virtue of a deed of gift from her late husband, and 
also that she had alien on it for unpaid dower. The latter defence was 
accepted by the Court, and the plaintiff’s suit dismissed. The plaintiffs then 
brought a second suit against the widow, in which they offered to redeem the 
&)wer debt, and claimed possession after such redemption. Seld that this 
second suit was not barred by section 13, explanation II, of the Code of Civil 
Procedure. Imam Sahhsh v. Ohando (1), followed. 

One Sakhawat Husain died in 1890, and shortly after his 
death his sister, Musammat Zinat-un-nissa, and two cousins. Dost 
Muhammad and Fazl-ud-din filed a suit against his widow, 
Musammat Rajan, to recover their shares in the estate of Sakha- 
wat Husain. In that suit Musammat Rajan set up the defence 
that she was in possession of the property of her husband under 
a deed of gift from him, and also that she was entitled to hold 
possession of the property in dispute until her dower debt, 
which, she alleged, remained unpaid, had been satisfied. The 
first defence set up failed, but the Court held that Musammat 
Rajan was entitled to dower which remained unsatisfied, and 
that she could not be dispossessed from the property of her 
husband so long as the dower debt was unsatisfied. The then 
plaintiffs subsequently brought the suit out of which this appeal 
has arisen, and by it they sought to obtain possession of their 
shares in the property of Sakhawat Husain, admitting the 
defendant’s right to possession in lieu of dower, but alleging 
that the dower had been mostly paid by Sakhawat Husain 
in his life-time, and as to the balance had been discharged 
out of the profits of the property. The Court of first instance 
(Munsif of Sahaswan) considered that the suit was barred by 
section 13, explanation II, of the Code of Civil Procedure, 
and therefore dismissed it, and this view was upheld on appeal 

• Second Appeal No. 890 of 1903, from a decree of C. B. Steel, Esq., Bifl-* 
tri(vt Judge of Slialijalianpur, dated the 20th of July 1903, confirming a decree 
of Maulvi Muhammad Azimuddin, Munsif of Sahaswan, dated the 28th of 
March 1 903. 

(1) WeeHy Notes, 1888, p. 09, 
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hj the District Judge. The plaintiflPs thereupon appealed to 1904 
the High Court. 

Babu Jogindro Nath Ohaiodhri^ for the appellants. 

Mr. Abdul Majid (for whom Mr. Ishaq Khan)^ for the 
respondents. 

Stanley, C. J. — ^The property which is the subject-matter of 
this appeal formerly belonged to Sakhawat Husain, the husband 
of the defendant respondent Musammat Rajan. He died in 
the year 1890, and shortly afterwards the plaintiffs appellants, 
who are his sister and two cousins, sons of a paternal uncle, 
instituted a suit to recover their share of the estate of Sakhawat, 
the defendant respondent Musammat Rajan being impleaded 
as defendant. In that suit Musammat Rajan set up the defence 
that she was in possession of the property of her husband under a 
deed of gift from him, and also that she was entitled to hold 
possession of the property in dispute until her dower debt, which 
she alleged remained unpaid, has been discharged. In that suit 
the first defence of Musammat Rajan failed, but the Court held 
that she was entitled to dower which remained unsatisfied, and 
that she could not be dispossessed of the property of her husband 
so long as the dower debt was unsatisfied ; that in fact she was 
entitled to possession until payment of her dower debt. 

The plaintiffs appellants, who were the plaintiffs in the 
former suit, have instituted the present suit, claiming what 
I may call ^redemption of the dower debt,’ if any portion of it 
remain unpaid, and upon redemption recovery of their share of 
the estate of Sakhawat Husain. They allege in the plaint that 
the dower debt of the defendant amounted to Rs. 800, and that 
of this sum Rs. 600 was satisfied during the life-time of Sakha- 
wat, and a balance of Rs. 200 only remained due. This 
balance they allege the defendant has received out of the profits 
of the property of the deceased of which she is found to be in 
possession. 

The learned Munsif before whom the case came was of 
opinion that the suit was barred by section 13 of the Code of 
Civil Procedure, and his view was uphold upon appeal by th« 
learned District Judge, who says in the course of his judg- 
ment It seems to me that this is a matter which ought to 
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1004 have been made a ground of attack in the case wkioli terminated 
'*iiKAT-TJN* High Court’s judgment of the Ist of May 1894^ and 

OTssA SO the case comes under section 13, explanation II, Civil 
Bajak. Procedure Code.” I am wholly unable to agree in the view 
a/. expressed by the lower Courts. It appears to me that 
the two causes of action are separate and distinct. When 
the plaintiflfsinstitivted their first suit, their claim was as heirs 
of Sakhawat Husain to recover their share of his estate. It 
is not to be presumed that they had any knowledge that the 
doAver of his widow was then unsatisfied, or that she was in 
possession of the assets of her husband in lieu of her dower# 
Their suit was dismissed upon the ground set up in one of 
the defences of the defendant respondent that she was in pos- 
session of the property in lieu of doAver then unsatisfied. On 
the basis of the determination in that suit the plaintiffs insti- 
tuted the present suit, it being one to pay off and satisfy the 
dower debt, if it be unsatisfied, and to obtain their share 
of the assets of Sakhawat Husain. So long as causes of action 
are distinct, a party may bring as many actions as there are 
causes of action. The cause of action in this suit is to my 
mind clearly distinct from the cause of action in the former 
suit. Under section 13 of the Code a plaintiff is only bound 
to make as a ground of attack in the suit, a matter which not 
merely might but ought to have been made a ground of attack, 
and it is only when a matter might and ought to be made a 
ground of attack in a former suit that the section provides that 
such matter shall be deemed to be a matter directly and sub- 
stantially in issue in the suit. In this case, undoubtedly, if the 
plaintiffs had been aware that the dower was unsatisfied and 
that the defendant in that suit was in possession of the assets 
of her husband in lieu of such dower, they would have framed 
their claim in the form adopted in the present suit, namely, for 
redemption of the property upon payment of the doAver. It 
- seems to me that in the earlier suit, in which the plaintiffs 
claimed their share of their ancestor’s property and did not 
admit the existence of any doAver debt, it would have been 
inconsistent and inconvenient to have added to it an alternative 
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decision in the case of Imam Bakhsh v. Ohundo (1 ), the facts of 1904 

which seem to be on all fours with those in the present case ; - zinax-un- 

and I am bound to say that I have no hesitation in holding that 

the Courts below were entirely in error in applying the provi- Rajak. 

sions of section 13 to this suit. I therefore would allow the 

appeal, set aside the decrees of the Courts below, and remand 

the case under section 562 of the Code. 

Bcekitt, J. — All that I consider it necessary to say in this 
case is that in view of the opinion expressed by the learned 
Judges who decided the case of Imam Bakhsh v. Chundo ( 1 ), 
a case which is on all fours with the present case, and by the 
ruling in which I am bound, I have come to the conclusion 
that the two lower Courts were wrong in holding that this suit 
came within the provisions of the second explanation to section 
13 of the Code of Civil Procedure. I therefore concur in the 
proposed order of the learned Chief Justice that the suit should 
be remanded for decision on the merits. 

By the Court : — ^The order of the Court is that the appeal be 
allowed, the decrees of the lower Courts set aside, and the suit 
remanded to the Court of first instance, through the lower appel- 
late Court, under the provisions of section 562 of the Code of 
Civil Procedure, with directions that it be replaced on the file 
of pending suits, in its original number, and be tried upon the 
merits. The plaintiffs appellants will be entitled to the costs 
of this appeal. All other costs will abide the event. 

Appeal decreed and cause remanded. 


Before Sir John Stanley, Enight, Chief Justice, and Jfr, Justice Burhitt, I904 

NANB EAM akd anothbb (Pdaintifes) v. RAM PRASAD and anothbb July 
t (Defendants) * ^ 

Civil Froeedure Code, sections 111 and 216 — Set-off^ Cross claim in the nature 

of set-of". 

Plaintiffs as brokers for the sale of indigo seed sued defendants to recover 
the amount alleged to be duo to them by the defendants as commission on 
account of certain sales of indigo seed made by them on behalf of the 

♦Second Appeal No. 962 of 1903 from a decree of J. Denman, Esq., 

District Judge of Cawnpore, dated the 10th of August 1903, modifying a 
decree of Munshi Sheo Sahai, Subordinate Judge of Cawnpore, dated the 6th 
of July 1902. 

(1) Weekly Notes 1886, p. 69, ^ 




defendants. JffaJd that the Court might propwly taKo rnro 

bv way of an equitable set-off tbo loss occasioned y o P ^ , 

the defendants through the plaintiffs’ negligence in not 

defendants’ instructions respecting the selling of the se . 

jEto V. Dwryo Prasad (1), followed. • 

The plaintiffs in this case were brokers or commission 
a-ents. They sued the defendants to recover from them 
r“. 1,000 odd alleged* to be due to them by the defendants on 
account of the sale of some 463^ bags of mdigo seed on behalf 
of the defendants. The defendants pleaded inter .aha that 
owing to the negligence of the plaintiffs in not carrying mit 
the instructions given to them by the defendants concerning 
the sale of the indigo seed the plaintiffs had caused the defend- 
ants a loss of some Es. 850. The Court of first instance (Sub- 
ordinate Judge of Cawnpore) found that the defendants had 
failed to prove the loss alleged to have been suffered by them 
through the negligence of the plaintiffs, and decreed the major 
portion of the plaintiff’s claim, allowing only two small items 
claiaied by the defendants. The defendants appealed. The 
lower appellate Court (District Judge of Cawnpore) found that 
the plaintiffs had been guilty of gross negligence and careless- 
ness in not obeying the defendants’ instructions, and that the 
defendants had in this way suffered a loss of over Rs. 500. 
The District Judge agreed with the Court of first instance as to 
the two smaller items claimed by the defendants, in respect of 
which the plaintiffs had filed objections under section 561 of the 
Code of Civil Procedure. In the end the plaintiffs’ objections 
were dismissed, and the decree of the Court of first instance 
was reduced by more than one-half. The plaintiffs appealed 
to the High Court. 

Pandit Moti Lai Nehru (for whom Pandit Mohan Lai 

Nehru), for the appellants. 

Babu Jogindro Nath Ghaudhri, for the respondents. 
Stanley, C. J., and Bubkitt, J.— In this suit the plain- 
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24th of December 1898 and the 16th of February 1899 from 
Muttra by the defendants, and that 27|- bags were purchased 
by the plaintiffs at Cawnpore for the defendants for sale. In 
all the defendants were commissioned to sell 463 J bags. Of 
these, 369 bags were sold on or before the 31st of August 1899, 
but 9^1 bags were not sold for 10 months and more, despite 
express instructions to the plaintiffs from the defendants to sell 
them forthwith for any sum which could be obtained in the 
market. The written statement of the defendants, though not 
artistically drawn, is perfectly clear as to what their case was. 
They say that by reason of the neglect and carelessness of the 
plaintiffs in fhe fulfilment of obligations under the contract 
as agents they have caused considerable loss to the defendants, 
and that this loss the plaintiffs should make good, and they 
claim a set-off in respect of that loss. The learned District 
Judge on appeal has come to the conclusion that inasmuch 
as the set-off was not claimed in a formal manner, that is, 
we presume was not claimed as a set-off within the meaning 
of section 111 of the Code of Civil Procedure, he could not 
award relief to the defendants hy way of set-off. He over- 
looked the fact that relief may be given by way of set-off 
otherwise than under section 111, He says in his judgment 
It is clear also that in the present case no" set-off for damages, 
&c., having been claimed by defendants in a formal manner, 
no set-off against plaintiffs^ claim can be made in that way.’^ 
But the learned District Judge did give relief in what he consi- 
ders an informal way, namely, an equitable set-off ; he has 
measured the amount of damages which the defendants suffered 
by reason of the gross negligence of the plaintiffs in abstain- 
ing from selling the indigo seed at the proper time. He has in 
effect estimated the loss suffered by the defendants as equiva- 
lent to the amount which in the ordinary course the plaintiffs 
wotild have been entitled to for brokerage, warehouse charges, 
&c., and set off the one against the other. Now that a set-off 
of damages in this way may be allowed is clear from a number 
of decisions, the latest of which is the case of Niaz Oul Khan 
Y, Bur ga Prasad (1) in Vhich Edge, C. J., and Blair, J., 

(1) (1892) I. L. R., 16 All., 9. 
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1904! pointed out that ^Hhere is a series of decisions showing that in 
Nand'kam' Courts in India a right to set-off may arise 

Ram circumstances under which the right would not arise in 

Pbasad. England and under circumstances under which a right to set- 
off under section 111 of the Code of Civil Procedure would not 
arise.” We think therefore that the learned District Judge 
was justified in the course which he adopted, namely, in allow- 
ing an equitable set-off, and that his decree ought not to be 
disturbed. We therefore dismiss the appeal with costs. The 
objections are withdrawn. 

Appeal dismissed. 
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Before Mr. Justice Blair and Mr. Justice BurJcitt. 

NABI MUHAMMAD (JimOMENT-DEBToB) -y. JWALA PRASAD 
(Decebe-holdeb).* 

Civil Brocedure Code, section 13 — Bes judicata — Execution of decree — Appli- 
cation dismissed for want of jurisdiction — JJo appeal from order of dis- 
missal-^Suhsequent application tarred. 

A MuEsif as a Courb executing a decree dismissed an application for 
execution, holding that owing to certain proceedings in insolvency which had 
taken place at the instance of the judgment-deltor in the Court of the Dis- 
trict Judge, he (the Munsif) had no jurisdiction to entertain it. No appeal 
was preferred against the order of the Munsif dismissing this application for 
execution, and the Munsif's order became final. 

B[eld that 'a further application by the same decree-holder in the same 
Court to execute the same decree against the same judgment-debtor was barred 
by section 13 of the Code of Civil Procedure. ,, 

The facts of this case are as follows : — • 

The decree-holder, oue Jwala Prasad, obtained a simple 
money decree on the 25th of July 1898. On the 20tb of Janu- 
ary 1899 an application (the second) was made for execution of 
that decree, and in pursuance thereof the judgment-debtor was 
arrested. In March 1899 the judgment-debtor applied to be 
declared an insolvent, and was so declared on the 27th of April 
of the same year. In consequence of the insolvency proceed- 
ings pending before the District Judge, the application for 
execution of the 20th of January 1899 was struck ofi on the 
31st of May 1899. On the 18th of January 1902 the decree- 
holder applied to the Munsif for execution of the decree by 

0 . 27 of 1904, from an oiler of Mr. Aziz-ur-Rabman, Sul- 
dated the l7tb_of December 1903. 
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attachment of property belonging to the judgment-debtor. On 
objection taken by the judgment-debtor this application was 
rejected on the 10th of May 1902, the Munsif holding that he 
was incompetent to entertain an application for execution of a 
decree against the property of a person who had been declared to 
be an insolvent by the District Judge. No appeal was preferred 
against this order, and it became final. On the 20th of August 
1903 the decree-holder again applied for execution in the 
Court of the Munsif. The Munsif rejected the application as 
being time-barred. He appealed to the Subordinate Judge, 
who remanded the case under section 562 of the Code of Civil 
Procedure. Prom this order of remand the judgment-debtor 
appealed to the High Court. 

Maulvi Ghulam Miijtaba and Dr. Satish Chandra Banerji, 
for the appellant. 

Pandit Baldeo iZam, for the respondent. 

Blair and Buekitt, JJ. — This is an appeal against an 
order of the Subordinate Judge of Mainpuri reversing an order 
of the Munsif of that District which had rejected the respond- 
ents application for execution of a decree. The facts out of 
which this appeal has arisen are as follows ; — The decree-holder, 
one Jwala Prasad, obtained a simple money decree on the 25th 
July 1898. An application was made for execution of that 
decree, but with it we have no concern in this appeal. A second 
application was made on the 20th of January 1899, and in 
pursuance of this application the judgment-debtor was arrested. 
He applied under the insolvency provisions of the Code 
to be declared an insolvent in March 1899, and was so declared 
on the 27th of April of the same year. The District Judge who 
passed that order directed that the debts mentioned in the peti- 
tion should be entered in a schedule to be prepared under 
section 352 of the Code ; but while declaring the applicant to be 
an insolvent he did not appoint any receiver of the property, 
nor did he in so many words declare the insolvent to be dis- 
charged. As a matter of fact nothing more appears to haw 
been done. The proceedings inthe Judge^s Court were slovenly 
in the extreme. No schedule of debts was drawn up under 
'Section 352. In consequence of these insolvency proceedings 
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the appHoation of tine 20fcli of Jannary 1899 was struck off the 
file of pending execution applications on 31st of May 1899. On 
the 18th of January 1902 the decree-holder, Jwala Prasad, 
applied to the Munsif for execution of the decree by attaching 
property belonging to the judgment-debtor. On objection 
taken on behalf of the judgment-debtor the application was 
disallowed on the 10th of May 1902, the Munsif holding that 
he was incompetent to entertain an application for execution 
of a decree against the property of a person who had been 
declared to be an insolvent by the District Judge. He therefore 
rejected the application for execution. His order thereupon 
has become final, as no appeal was taken from it. The present 
application for execution was made on the 20th of August 1903, 
and it was made to the Munsif, who in his judgment discussed 
some question of limitation and rejected the application as being 
time-barred. On appeal to the Subordinate Judge the decision 
of the Munsif as to the limitation question was overruled, and 
the case was remanded under section 562 of the Code of Civil 
Procedure for decision on the merits. In our opinion no ques- 
tion of limitation arises for decision in this case. When it was 
decided by the Munsif on the 10th of May 1902 that he had 
no jurisdiction to entertain an application for execution of 
the decree passed against the judgment-debtor, Nabi Muham- 
mad, it was for the decree-holder, if he considered that decision 
to be wrong, to have appealed against it. He refrained from 
appealing, and the consequence is that that decision has 
now become final. Consequently we have before us an issue 
as to his competency to hear an application for execution of 
this decree decided by the Munsif on the 10th of May 1902 
against this applicant. We have the MunsiPs decision on that 
issue now become final ^ inter partes ^ in the absence of an 
appeal, and we have now another application to the same Court 
to execute the same decree against the same judgment-debtor 
in the face of the final decision by the Munsif that his Court 
had no power to entertain such an application. It looks almost 
as if this were an attempt under the disguise of a fresh appli- 
cation in execution to obtain from the Munsif a review or a 
rehearing of his previous decision. Thatdn our opinion cannot 
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be done. The provisions of section 13 of the Code of Civil 

Procedure are clearly applicable to such a state of facta. We are — ■ 

of opinion that the application of the 20th of August 1903 when Mithamuas 

presented to the Court of the Munsif was presented to a tribunal j^riw.. 

which, by reason of its former decision, was incompetent to hear 

it. Therefore for these reasons, and without entering into any 

question of limitation, which under the circumstances we 

consider immaterial, we allow this appeal; we set aside the 

order of remand of the Subordinate Judge, and we restore the 

order of the Munsif rejecting the application with costs in all 

Courts. 

ApfeM decreed. 


Before Mr* Justice Blair Mr, Justice Bur MU, 1904 

RAM PRASAD another (Dbrekdants) d. BHIMAN and 14. 

ANOTHBE (PlAINTIETS).* 

Act JSTo. VII of 1870 f Court Fees Act), section lQ--^Court fee-^ Abandonment 
of portion of claim in respect of uihich the Court fee was deficient ^Bis’^ 
missal of suit . 

When a plaintiff in the initial sliage of the litigation abandons a portion 
* of his claim he is not compellable to pay court fees in respect of the portion 

abandoned under penalty of having the whole of his suit dismiased. t 

The plaintiffs in this case instituted a suit for pre-emption of 
a sale under which five parcels of property passed. One of tliese 
parcels was one-quarter of a well. JBefore the Court of first 
\ instance (Officiating Additional Subordinate Judge of Aligarh) • 
an objection was raised that the property sought to be pre-empted 
had been improperly valued, and eventually the well, which 
for pre-emptive purposes had been valued at Rs. 100, was held 
^ to be worth Es. 160. Thereupon the Subordinate Judge called 
upon plaintiffs to pay the deficient court fee on the extra Rs, 

50. This the plaintiffs refo^ do, and abandoned their claim 
\ to the well. Whereupon the Subordinate Judge, professing to 
act under section 10, danse (2), of the Court Fees Act, dis- 
missed the entire suit. The plaintiffs appealed. The lower,, 
appellate Court (Additional District Judge of Aligarh) reversed 
the decree of the Additional Subordinate Judge and remanded 
the suit under section 562 of the Code of Civil Procedure for 

• First Appeal No. 44 of 1904, from an order of J. H. Cuming, Esq., 

^ Additional ‘Judge of Aligarh, dated the 11th of February 1904. 
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trial on the merits. Against this order the defendants appealed 
to the High Court. 

Babu Satya Ckandra MuJcerji, for the appellants. 

Dr. Satish Chandra Banerji (for -whom Mnnshi Qohd 
Prasad), for the respondents. 

Blair and Bueeitt, JJ. — This ease is to some extent a 
matter of first impression. What happened was this. The 
plaintiffs (respondents) instituted a suit for pre-emption of a sale 
under which five parcels of property passed. The fifth of those 
parcels was one-quarter of a well. Before the Court of first 
instance an objection was raised that the pre-empted property 
had been improperly valued, and eventually this well, which for 
pre-emptive purposes had been valued at Rs. 100, was held to 
be worth Rs. 160. Thereupon the Munsif called upon the 
plaintiffs to pay the deficient court fee duty on the Rs. 60. 
This the plaintiffs refused to do, and aliandoned their claim 
to the well. Thereupon the Munsif, professing to act under 
section 10, clause (2), of the Court Fees Act, dismissed the entire 
suit. On appeal the District Judge has remanded the record 
under section 662 for retrial. Hence this appeal. It has been 
contetided that the order of the Munsif was right and ought not 
to have been disturbed. Not without a good deal oi hesita- 
tion we have come to the conclusion that the order of the Dis- 
trict Judge is right. It seems to us that when a plaintiff in 
the initial stage of the litigation abandons a portion of his 
claim, he is not compellable to pay court fees upon that claim 
under the penalty of having the whole of his suit dismissed. 
The matter is, we admit, one which is capable of argument on 
both sides, and it is with some hesitation that we have come to 
this decision. The state of things which appears in this case 
is manifestly one which Avas not considered when section 10 of 
th6 Court Fees Act was enacted. We must therefore dismiss 
this appeal ; but at the same time we desire to say that we do 
not profess to approve of or indeed to comprehend the force 
of the learned Judge’s observations as to section 373 of the 
Code of Civil Procedure. Section 373 is in no way in point in 
_ this ease. We make no order as to costs, t 

Appeal dismiased. 
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Before Mr, Justice Knox, Acting Qldef Justice, and Mr, Justice AiJcman, 
EAM CHAEAN RAI AKB othbes (Plaiktibbs) v , KAULESHAE KA I 

AJTD OTHEES (DbfBNDAKTS).* 

Joint ^ro^erty — jDisyossession of some of the co-owners hy others — Suit for 
recovery of joint possession^Form of decree. 

Where certain of the co-owners of immovable property had been prevent- 
ed by some of the other co-owners from exercising their legal rights in 
respect of the joint property it was held that the dispossessed co-owners were 
entitled to a decree that they should be restored to joint possession of the 
joint property, and not merely to a decree declaring their right to joint 
possession. JBhairon Mai v. Saran Mai (1) followed. Watson & Co. v. Mam- 
chund Dutt (2), and Mahman Chaudhri v, Salamat Ohaudhri (3) referred to. 

The plaintiff?^ in this case came into Court alleging them- 
selves to be owners of a one^third share in 1 bigha 17 biswns 
4 dlmrs of land situate in mau;^a Musepiir appertaining to 
Silaichj pargana Mnliammadabad. The cause of action set up 
by them was that ^^on the 15th June 1900 defendants Nos. 1 
and 2 (other co-sharers)^ in collusion with the patwari of the 
mahal, prevented the plaintiff from cultivating the aforesaid land 
in dispute, and deny the plaintiffs’ right to it.” The plaintiffs 
asked that by establishment of the plaintiffs’ right the plain- 
tiffs may be put in joint possession of 1 bigha 17 biswas and 
4dhurs of land * * to the extent of the plaintiffs’ one-third 

share.” The plaintiffs also claimed a certain sum by way of 
damages. The Court of first instance (Munsif of Muhammada- 
bad) found that the date of dispossession alleged by the plain- 
tiffs was wrong, and that in fact the plaintiffs had not been in 
possession within twelve years of the date of suit, and accord- 
ingly dismissed the suit. On appeal the lower appellate Court 
(Subordinate Judge of Ghazipur) reversed the decree of the 
Munsif, decreed the claim for joint possession of the disputed 
land, and dismissed the claim for damages. The defendants 
appealed to the High Court urging, inter alia^ that the decree 
awarding joint possession is bad in law.” 

This appeal coming before a single Judge of the Court was 
allowed in part by the following judgment 

“Oa bebalf of the appellants it Is objected that the decree for joint 
possession is wrong, and in view of the decision in Mahman Chaudhri v. 

• Appeal No. 87 of 1903 under section 10 of the Letters Patent. 

(1) Weekly Notes, 1904, p. 106. (2) (1890) I. L. R, 18 Calc., 10. 

(3) Weekly Notes, 1901, p, 48. 
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Satamai CMudliH (1) I tluJik the objection is sonnd* I modify the decree of 
the lower Court only in this respect, that I seb aside the decree for joint 
possession, as it seems to mo that decree might in execution bo considered to 
bo one giving the respondents a right to some sort of physical possession 
over the property in suit, and in lieu thereof I give a decree as in the case 
just cited, declaring that the plaintiffs respondents are owners of one-third 
of the property in dispute. 1 make no order as to costs.** 

Against this judgment the plaintiffs preferred an appeal 
under section 10 of the Letters Patent. 

Miinshi Gobind Prasad for the appellants. 

Mnnshi Haribans Sakai for the respondents. 

Knox, Acting C. J.— This is a Letters Patent appeal. The 
judgment from which the appeal has been brought was passed 
before the Pull Bench judgment of this Court in Bhairon Ea/i 
\\ Saran Eai (2) was delivered. The finding of fact in this 
case is that the plaintiffs have been in possession of the disputed 
land within twelve years and have been dispossessed by the 
defendants. This being so, the Full Bench ruling quoted above 
applies, and I am bound to follow it. The result will be that 
I would decree this appeal. 

Aikman, J. — I am of the same opinion. Our learned 
colleague relies on his decision in the case of Rahman Chan- 
dhri V. Salamat Ghaiidhri, (1). Like my brother Banerji 
{vide his judgment in the Pull Bench case of Bhairon Eai 
V. SaroM Eai), I am not prepared to agree witli some of 
the observations contained in the judgment in Rahman Ghaib-^ 
dhri v. Salamojt Ghaudhri, In the latter judgment the learned 
Judge apparently takes it for granted that a decree for joint 
possession would entail the eviction of the defendants from 
some portion of the property. With all deference to my 
learned colleague I do not see that thi^ would follow. The 
Pull Bench case has decided that there can be a decree directing 
a plaintifiF-to be put back into joint possession of land which 
he was previously in joint possession .and from which lie 
!iad been evicted. In bis judgment in the Pull Bench case 
the learned Chief Justice speaks of the decree passed in that 
case as one which merely declared that the plaintiff was entitled 
to ho restored to joint possession. I have referred to the decree 
(1) Weekly Notes, 1901, p. 48, (2) Weekly Notes. 1904, p. 106. 
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in that case, and I find that it was not merely a decree declar- 
ing the plaintiffs right to be restored to possession but one 
decreeing his claim to be restored. If a decree can be passed 
to put back a plaintifi into joint possession, I see no reason why 
it should be cousidered impossible to pass a decree for joint 
possession in the case of a plaintiff who has never been in pos- 
session. Whether such a decree ought to be passed is another 
question. In the Privy Council case 'Watson & Co, v. Ram 
ChandRatt (1) it was contended on the part of the plaintiffs that 
they were entitled to a decree ordering them to be put into joint 
possession with the defendants. Their Lordships of the Privy 
Council in dealing with this contention never suggest that 
such a decree could no.t be passed. They say : — It appears 
to their Lordships that the plaintiffs have not established a 
right to have such a decreed^ On the findings of the learned 
Subordinate Judge in this case, the facts are on all fours with 
the Full Bench case oi Bhairon Rai v. Safan Rai, I think 
that this appeal should be allowed. 

By the Court. 

The order of the Court is that the appeal is decreed with 
costs ; the decree under appeal is set aside, and that of the Sub- 
ordinate Judge is restored. 

Appeal decreed, 

[Note. — Cf, Jagar Nath Singh v. Jai Nath Singh, supra, p, 88 — Ed.] 
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Before Sir John Stanley, Knight, Chief Justice, and Mr* Justice BurMtt, 
RAHIM-UD-DIN (Dependant) v. RAM LAL (Pdaintipp) * 
Execution of decree — Sale in execution set aside and purchase money returned 
— Sale confirmed on appeal--- Suit hy decree holder \to recover purchase 
money — Civil Brocedure Code, section 244. 

A sale Leld in execution of a decree for money was set aside on applica- 
tion by tlie judgment-debtor under section 311 of the Code of Civil Procedure 
and the purchase money was returned. On appeal, however, the order setting 
aside the sale was reversed and the sale was confirmed in favour of the original 
purchaser. The purchaser, however, did nob pay the sale in’ice, and the 

* Second Appeal No. 468 of 1903, from a decree of G. Steel, Esq., District 
Judge of Shahjahanpur, dated the 19th of February 1903, confirming a decree 
of Babu Bans Gopal, Munsif of Budaun West, dated the 28th of August 1902. 

(1)1(1890) I. L. R., 18 Calc., 10, 

■ : 13 ■ 
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1904 decreo-lioldor accordingly sued liiin for its recOYcry, KeU tliat tlio suit did 
not lie, but the matter was one governed by section 244 of the Code of 
Civil Procoduro. 0uhari Mai v. Madho Mam (1), followed, 
u. Ones Ram Lai, the plaintiff in tlie suit out of which this 

Eam Lae. appeal arose^ held a simple money decree against one Nasir-ud- 
din. In execution of this decree Ram Lai caused certain 
immovable property of his judgment-debtor to bo brought to 
sale^ and it was purchased by one Rahim-ud-din on the 20fch of 
March 1899 for the sum of Rs. 384-14-3. The judgment- 
debtor applied to have this sale set aside bn the ground of 
certain irregularities in the conduct thereof, and on the 22nd 
of July 1899 the sale was set aside, and the purchase money, 
which had been paid, was returned to the purchaser. The 
decree-holder appealed against the order setting aside the sale, 
with the result that on the 14th of September 1899 the appeal 
was allowed, the order setting aside the sale was annulled, and 
the sale was confirmed. The purchaser, however, did not obtain 
possession nor apply for a certificate of sale, and apparently did 
not then wish to complete the sale. The decree-holder accord- 
ingly instituted the present suit to compel tlie purchaser to pay 
the sale consideration. The Court of first instance (Monsif of 
West Budaiin) decreed the plaintiff \s suit, and this decree was 
ixplield in appeal by the District Judge of Shahjahanpnr. The 
defendant thereupon appealed to the High Court. 

Mr. Ishaq Khan, for the appellant. 

Munshi Ratan Chand and Munshi Govind Prasad, for the 
respondent. 

Stanley, C.J., and BunxiTr, J.— In view of the decision 
of a Full Bench of this Court in the case of Qulzari Mai v. 
Madho Ram (1) this appeal must be allowed. One Ram Lai 
held a simple money decree in suit) No. 438 of 1898 against one 
Nasir-ud-din. Nasir-ud-din was possessed of a 5-biswa share 
in certain property, and in execution of the decree of Ram Lai 
this share was put up for sale, and was purchased by Ealum- 
ud-din, the defendant appellant, on the 20th of March 1899, for 
the sum of Rs. 384-14-3. The judgment-debtor applied to have 
the sale set aside on the ground of alleged Irregularities in the 
conduct of the sale under section 311 of the Code of Civil 
(1) X1904) I. L. E., 26 AIL, 447. 
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Procedurej and on the 22jQd of July 1899 the sale was set aside 
and the purchase money which had been paid was returned to 
the purchaser. The deoree-holder appealed against the order 
setting aside the sale, with the result that on the 14th of Sep- 
tember 1899 the appeal was allowed, and the order setting aside 
the sale was annulled and the sale confirmed. Eahim-ud<lin, 
however, did not obtain possession or apply fora certificate of 
sale, and it is stated by his learned pleader that he does not 
desire to carry out the sale or obtain possession of the property. 
The suit out of which this appeal has arisen was brought by Ram 
Lai, the decree-holder, to compel Eahim«ud-din to repay with 
intere&li the money representing the price of the property which 
had been returned to him. The prayer is somewhat vague. 
It does not ask that the money should be paid to the plaintiff, 
bufc merely prays that the purchase money with interest may be 
awarded against the defendant together with costs of the suit. 
Now it appears to us obvious that, having regard to the ruling 
of the Full Bench in the case to which we have referred, this 
suit cannot be maintained. The subject-matter of the suit was 
clearly a matter coming within the purview of sub-section (o) 
of section 244 of the Code of Civil Procedure, and an indepen- 
dent suit ought not to have been brought. It was a matter 
relating to the execution and discharge of the decree. The 
course which the plaintiff* ought to have adopted was to have 
applied to the court executing the decree to call upon the 
defendant to redeposit in court the purchase money of the pro- 
perty. This being so, the decrees of the lower Courts cannot 
stand. It is said by the learned vakil for the respondent that 
to allow this appeal will entail great hardship upon his client, 
seeing that the appellant is the purchaser and owner of the 
property under an order of the Court, the sale to him having 
been confirmed, and yet has not paid the purchase money. 
We cannot, however, in this appeal deal with this matter. 
We may observe, howmver, that the appellant has not obtained 
a sale certificate, and according to the statement of his learned^ 
pleader it is not his intention to apply for such certificate or to 
take possession of the property. If he do so without first paying 
the purchase money, serious consequences for him may ensue. 
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Be this, liowevcr, as it may, it appears to ns that, having regard 
to the express provisions of section 244, we cannot uphold the 
decision of tho lower Courts and must carry out the law regard- 
less of possible hardship. We therefore allow tlie appeal, set 
aside the decrees of the lower courts, and dismiss the suit ; but 
having regard to the foot that in instituting the suit the plaintiff 
may have been misled by earlier rulings, of this Court which 
are in conflict with the decision of the Pull Bench to which we 
have referred, and seeing that the appellant is somewhat to 
blame in the matter, we pass no order as to the costs of the 
appeal in this and the lower appellate Court and of the suit. 

AfTpeal decreed- 


JSejfoTB Siv John Stanley ^ Kniylit, Chief JusticOj and Mt. Justice iBurhitt, 
GATTI LATj and othees (Depbn-bakts) v. BIB BAHADUR SAHAI 

AND OTHEES (PliAINTIEPS) * 

CM Procedure Code, section 295 action of deer ee-— Suit for refund of 
assets ioronyly distrihded, 

D held a simple money decree against S. P held a decree under section 90 
of the Transfer of Property Act against S. personally and as representative of 
R, the original decree for sale having been passed against S and B jointly. 
D realized in execution of his decree a sum of Rs. 1,100 by sale of property 
belonging to S alone, JECeld that P was entitled to a rateable distribution of 
the assets so realized ’under the provisions of section 295 of the Code of Civil 
Procedure. G-onesh Decs Dagria v. Sidra Lalcsh'intm Bhahat (1) followed. 

Ix the suit out of which this appeal arose the defendants 
were holders of a simple money decree against one Sripat 
Narain Singh. The plaintiffs obtain a decree for sale on a 
mortgage against Sripat Narain Singh and Raghiipat. The 
mortgaged property failed to satisfy the mortgage debt, and 
accordingly an application was made under section 90 of the 
Transfer of Property Act, and a decree passed for the balance of 
the money which remained unpaid. This decree under section 
90 was passed against Sripat Narain Singh personally and also as 
representative of Raghiipat, who was then dead. Subsequently 
the defendants realized a sum of Rs. 1,100 by sale of property 

* Second Appeal No. 770 of 1903, from a decree of Mr. Muhammad Ishaq 
Khan, District Judge of Azamgarh, dated the 21st July 1903, reversing , 
a decree of Babu MurarlLaljMunsif of Muhammadabad-Gohna, dated the 29th 
of May 1903, 


(1) (1903) LL.R., 30Calc., 683. 
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which had been attached in execution of their decree as belong- 
ing to Sripat alone, and only SripaVs interest in it was sold. 
The plaintiffs sued to recover from the defendants the share of 
these assets, to which they claimed to be entitled on a rateable 
distribution thereof. The Court of first instance' (Munsif of ' 
Muhammadabad-Gohna) on a construction of section 295 of the 
Code of Civil Procedure held that the suit did not lie, and 
accordingly dismissed it. The plaintiffs appealed, and the 
lower appellate Court (District Judge of Azamgarh) reversed 
the MunsiPs decision, and gave a decree in favour of the plain- 
tiffs. The defendants thereupon appealed to the High Court. 

Babu Jogindro Nath Ghaudhri, for the appellants. 

Babu Surendra Nath Sen, for the respondents. 

Stajsley, C. J., and Burkitt, J. — This appeal raises a 
question upon the true., construction nf section 295 of the Code 
of Civil Procedure. The suit was brought by the plaintiffs 
under the provisions of that section to recover a rateable share 
ol a sum of Bs. 1,100 alleged to have been realized by sale of 
the property of a common judgment-debtor. Hira Lai, the 
father of the appellants, obtained a simple money decree against 
Sripat Narain Singh, The respondents obtained a decree for 
sale on a mortgage against Sripat Narain Singh and Raghupat. 
The mortgaged property was insufficient to satisfy the mortgage 
debt, and an application was made under section 90 of the 
Transfer of Property Act, and a decree passed for the balance of 
the debt which remained unpaid. This decree under section 90 
was passed against Sripat personally and also as representative 
of Raghupat, who was then dead. Subsequently the appellants 
realized the sum of Rs. 1,100 by sale of property which had been 
attached in execution of their decree as belonging to Sripat 
alone, and only SripaPs interest was sold. It was out of this 
sum so realized that rateable contribution is sought by the plain- 
tiffs here. The question which then arises is as to whether or not 
the plaintiffs are entitled to a rateable share of this money, 
their judgment-debtors being Sripat and Raghupat, whilst the^ 
appellants- judgment-debtor was Sripat alone. This question 
came before a Pull Bench of the Calcutta High Court, consisting 
of the Chief Justice and five of the learned puisne Judges, and 
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was cai'efully considered {Gonesh Das Sagria v. Shiva Lahsh- 
man Bhakat^ (1). Wo have read the judginents of tlio learned 
Chief Justice and Mi% Justice Banerjeo, and we entirely ooiicur 
in the view expressed by them and by the other concurring 
Judges. In that case a party obtained a decree against three 
judgment-debtors," whilst another person obtained a decree 
against two only of these judgment-debtors. It was held that 
the person who held a deoi'ee against two judgment- debtors 
only was entitled under the provisions of section 295 to have a 
proportionate distribution of the money realized by the sale of 
property of the three judgment-debtors so far as the money was 
realized from his own judgment-debtors. This being our view, 

this appeal fails. It is dismissed with costs. 

Appeal dismissed. 

before Sir Jo^n Stanley, Knight, Chief Justice, and Mr, Justice JSurhiit. 

MUBARAK HUSAIN (PLAiNTirr) KANIZ BANG and others 
(DeI’' END ants) * 

iBrernemption-^Muhammadan laio^^Talahi^isUshhad — Reference to the 
previous ialahi-mawasihat necessary. 

When in assorting a claim for pre-emption under the Muhammadan law 
the making of the talah^i-istishhad is required, it is absolutely necessary that 
at the time of making this demand references should be made to tho fact of 
the talah'Ummoasihat having been previously made, and this necessity is not 
removed by the fact that tho witnesses to both demands are the same. AUd 
Kusen v, Bashir Ahmad (2) and Rujjub AH Chopedar v. Qhundi Churn Bhadra 
(3) followed. Chotu v, Husain Balchsh (4) referred to. Sahihzadi v. Alah~ 
diya (6) and JJundo Bershad Thahur v. Copal ThaJeur (6) dissented from. 

The plaintiff in this case brought a suit for pre-emption of 
certain property against his nephew, his nephew’s wife, and their 
vendees, his claim being based both on the provisions of the 
wajib'-ul’-arz and on the Muhammadan law. The Court of first 
instance (Additional Subordinate Judge of Saharanpur) found as 
regards the first plea that on a construction of the wajih'-uUarz 
the plaintiff was not entitled to pre-empt, and as regards the 

* Second Appeal No. 1071 of 1902, from a docreo of li. F, Bowhursii, Esq., 

. District Judge of Saharanpur, dated the 5bh of June 1902, confirming a 
decree of Maulvi Muhammad Siraj-ud-din, Additional Subordinato Judge of 
Saharanpur, dated tho 15th of December 1900, 

(1) (1903) 1. L, R., 30 Calc., 683. (4) Weekly Notes, 1893, p. 101, 

(2) (1898) I. L. R., 20 All., 499. (5) Weekly Notes, 1902, p, 147, 

(8) (1890) I. L. Bi,l7 Calc., 543, (6) (1884) t L. R., 10 Calc., 1008. 



'I 




yoL. XXVII.] 


ALLAHABAB SERIES. 


161 


second that the plaintiff had failed to comply with the essential 
formalities of the Muhammadan law of pre-emption. It accord- 
ingly dismissed the plaintifi^s suit. On appeal the lower appellate 
Court (District Judge of Saharanpiir) affirmed the decree of the 
lower Court. The plaintiff appealed to the High Court, chal- 
lenging the decision of the lower Courts on both points, though 
apparently his plea relating to the construction of the wajib-ul-’ 
arz Avas not pressed before the High Court. As to the question 
of Muhammadan law, the findings of fact of both the lower 
Courts were that the two demands, the tedab-i-mawasibat and 
the talab-i-istishhadf had been made, but that on the occasion 
of the making of the second demand there had been no refer- 
ence to the prior talab-i^mawasibat. The witnesses, however, 
to both demands were the same, and it was argued that, this 
being the case, in making the second demand it was not neces- 
sary to refer specifically to the making of the first. 

Babu Durga Gharan Banerji^ for the appellant. 

Pandit Sundar Lai, for the respondents. 

Stanley, C. J., and BuRKXTr, J. — This is an appeal in a 
pre-emption suit founded on Muhammadan law. There is one 
point, and one point only, for decision in it. That point is 
— when a pre-emptor after making the talab-i*inawasibat in the 
presence of witnesses takes those same witnesses with him to 
the vendee and there makes the talab-i-istishhad, but does not 
when making the talab-i^istishhad refer to the former imme- 
diate demand, has he thereby fully conformed to the condition 
of the Muhammadan law ? The two lower Courts have an- 
swered this in the negative. The learned District Judge says ; — 
^^In this case the lower Court found that the evidence showed 
that both formalities had been carried out, but that the second 
formality had been fulfilled in a defective manner, as no mention 
was made at the time Avhen the talab-i-istishhad was made of 
the fact that the immediate demand had already been made.’^ 
Further on, after expressing its own agreement with the 
opinion expressed by the Court of first instance, the lower appel- 
late Court lays down that the omission to refer to the first fotmai 
demand is not rectified by the fact of the witnesses being the 
same on both occasions/^ In these conclusions we fully concur* 
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It 'was SO laid down by our brother Aikman in the case of 
Abid Hmeoi v. Bashir Ahmad (1), the head-note to wliich case 
runs as follows. — When in asserting a claim for pre-emption, 
the making of the talah-i-istishhad is required, it is absolutely 
necessary that at the time of making this demand reference 
should be made to the ftict of the talah4-mawasibat having 
been previously made, and this necessity is not removed by the 
fact that the witnesses to both demands are the same.^^ In his 
judgment our brother Aikman refers to a Full Bench ruling 
of the Calcutta Court in the case of JR'ibjjub AH Ghopsdar v. 
Chundi Ghurn Bhadra (/I), which overruled an earlier judgment 
of that Court in the case of Nundo Per shad Thalmr v. Gopal 
Thakur (3). In the latter case it was held that if the witnesses 
of both demands were the same, it was unnecessary to refer, 
when making the second demand, to the fact that the first 
demand had been made. In the Full Bcjich case it was held 
that it is absolutely necessary that at the time of makiog this 
demand (?/.<?., the second demand) reference should be made 
to the fact that the talah-i’-mawasihat had been previously 
made, and this necessity is not removed by tlio fact that the 
witnesses to both demands are the samed^ We cmu well under- 
stand why the law in this respect should be so strict. The 
second demand is not made for the information of the witnesses, 
but for the information of the vendee or vendor, to whom it 
happens to be made. If the witnesses to both the immediate 
and second demands be the same, it naturally does seem unne- 
cessary to repeat the same thing to them; but then at the 
second demand not only may the same witnesses be present, 
but also a third party, namely, the vendee or vendor must be 
present, and it is for his information that at the second demand 
reference is required to be made to tlie fact that the Jirst and 
immediate demand had been made. The only autliori ty against 
this view of the law wliich has been cited to ns is that of Ghotvj 
v. Husain BaJehsh (4). To that case our brother Aikman, to 
whose judgment in thfe later case we ha ve referred, was a party. 
In another case — Sahibzadi v. Alahdiya Khan (5)— our brother 

(1) (1898) I. L. E., 20 All., 499. (3) (1884) I. L. K., 10 Calc,, 1008. 

(2) (1890) I. L. H., 17 Calc., 543. (4) Weekly Notes, 1893, p. 101. 

, (5) Weekly Notes, 1902, p, 147, 
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with another learned Judge of this Courts was a party 
o6 a judgment affirming practically the judgment in the case of 
Abid Husen v. Bashir Ahmad- So that the weight of authority 
of this Court is in favour of the view taken in the last-men- 
tioned case, and the authority of the Calcutta High Court also 
favours the same view. In view of this preponderance of 
authority we are not prepared to hold that the view expressed 
by the lower appellate Court is incorrect. We must therefore, 
affirming it, dismiss this appeal with costs. 

Appeal dismissed- 


Mubarak 

Husain 



JBefore Mr. Justico JBlair and Mr Justice Bur hitt, 

MAHESH PRASAD and others (Plaintiefs) v, RANJOR SINGH 
(Defendant).* 

Civil Brocedure Code^ section 13 — Ees judicata — Bsiopjpel — SiUt in Civil 
Court for ejectment of ' defendant as a trespasser — JSjfeot of previous 
litigation in "Revenue Courts. 

Plaintijffs applied tea Rent Court to eject defendant, alleging that he was 
their tenant, but their application was ultimately rejected on the finding that 
defendant was cither the owner or a rent-free tenant of many years standing. 
Again plaintiffs applied for enhancement of rent in respect of the same land 
from which they had previously sought to eject plaintiff, but were again 
defeated on the finding that the defendant was in adverse possession. Subse- 
quently plaintiffs sued in the Civil Court to eject defendant as a trespasser. 
Keld that the plaintiffs were not debarred from having recourse to the Civil 
Court. Bdldeo Singh v. Imdad Ali (1), distinguished. 

The facts of this case are as follows: — * 

In April 1896 the plaintiSs applied to a rent 'court for dis- 
possession of the defendant, alleging that he was their tenant. 
The defendant resisted the application, denying that he was 
a tenant, and asserting that he was the owner of the fields the 
subject of the notice. The Assistant Collector gave the plain- 
tiffs an order for ouster of the defendant, but on appeal to the 
Collector that order was set aside as to fields Nos. 1166 and 
1168. The Collector found that the defendant was either the 
owner or a rent-free tenant of many years standing. The 
plaintiffs apparently submitted to the order of the Collector, 

^ First Appeal No. 10 of 1904, from an order of Syed Muhammad Ali, Dis- 
ti'ict Judge of Jaunpur, dated the 28th of November 1903. 

(1} (1898) 1. L. E., 16 All., 189. 
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but afterwards tliey made an application to have rent assessed 
on the two plots Nos. 1166 and 1168. This application was 
refused by the Assistant Collector, w ho Ibimd the defendant 
to be in adverse possession of those two plots. The plaintiffs 
then instituted the present suit in the Civil Court asking for 
the ejectment of .the defendant as a trespasser, not only in 
respect of plots Nos. 1166 and 1168, but in respect of two other 
plots Nos. 1160 and 1167. The Court of first instance (Munsif 
of Jaimpur) dismissed the wsuit altogether. But on appeal the 
District Judge, whilst upholding the finding of the lower 
Court as to plots Nos. 1160 and 1168, remanded the suit under 
section 562 of the Code of Civil Procedure for decision on the 
merits as regards the other two plots. The plaintiffs thereupon 
appealed to the High Court against the order of remand. 

Pandit Sundar Lai and Mimshi GoJcul Prasad, for the 
appellants. 

Munshi Mangal Prasad Bhargava, for tlie respondent. 

Burkitt, J. — This is an appeal against an order of remand 
under section 562 of the Code of Civil Procedure, passed by the 
learned Judge of Jaimpur. The suit in which the order ivas 
passed was one for ejectment preferred by the plaintiffs appel- 
lants against the defendant on the allegation that the latter was 
a trespasser. Before entering into the facts of tins appeal, I 
ivould refer to certain previous litigations wdiicli took place 
between these parties. In April 1896 the plaintiff's applied to a 
Bent Court for dispossession of the defendant, alleging that he 
was their tenant. The defendant resisted their application, 
denying that he ivas a tenant, and asserting that he was the 
owner of the fields, the subject of the notice. The Assistant 
Collector gave the plaintiffs an order for ouster of the defendant, 
but on appeal to the Collector that order was set aside as to the 
fields Nos. 1166 and 1168. The Collector found that the 
defendant was either the owner or a rent-free tenant of many 
years^ standing. The plaintiffs apparently Bubmitted to the 
order of the Collector, but afterwards they made an applica- 
tion to have rent assessed on the two plots Nos, 1166 and 1168, 
mentioned above. This application was refused by the Assist- 
ant Collector who found the ‘defeudant to be in adverse 
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possession of those two plots. The present suit was instituted in 
Janiiarj" 1903. It prays that the defendant Raojor Singh be 
ejected from possession of the twm fields Nos. 1166 and 1168, 
and also from some other fields. The Court of first instance 
dismissed the suit. On appeal the learned District tTiidge, for 
reasons which commended themselves to -him, has apparently 
confirmed the judgment of the first Court as to the fields 
Nos, 1166 and 1168, but remanded the record, under section 562, 
as regards the other fields. Now, as to this order of remand, 

I may at once say it is bad and cannot stand. In the case of 
Banwari Lai v. Samman Lai (1), it has been distinctly laid 
down that section 562 of the Code of Civil Procedure authorizes 
a remand only where the entire suit, and not merely a 
portion of it, has been disposed of by the Court below on a 
preliminary point. That decision has been followed in several 
subsequent cases in this Court and in other Courts. We have 
no doubt that it is a correct exposition of the law. Applying 
it therefore to this case, it is clear that the remand order 
made by the learned Judge is a bad order and it must be set 
aside. 

As to the merits of the case, the learned Judge, after setting 
out at length the previous litigations, continues thus ^ It has 
been urged on behalf of the defendant that the two decisions of 
the Rent Courts alluded to above bar the present suit under 
section 13 of the Code of Civil Procedure, and also that the 
plaintiffs, having more than once admitted that the defendant 
was their tenant, cannot now turn round and say that he was a 
trespasser.^^ 

Now in this view of the law, I am of opinion that the 
learned District Judge is in error. Section 13 of the Code of 
Civil Procedure, as has been frequently laid down by this and 
other courts, only applies in cases where the Court whose deci- 
sion is cited as a res judicata was competent to try the second 
case. This suit, being a suit in ejectment for dispossession of 
a trespasser, is one which no Rent Court could try. It follows 
therefore that no decision of a Rent Court can, as a res judicata^ 
bar the hearing of this suit. 

* (i) (1889) 1. li. R., 11 All., 488, 
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case cited by the learned District Judge is in no way 
MAnHSH point. The ease is that of Baldeo Singh v, Imdad Ali 
IiiAiAX) ( 1 ). different from this. In 

SiK 9 m %*«aso the plaintiffs served notice on the defendants under 
section 36 of the Rent Act and treated them as their tenants. 
*.-0 far therefore as the plaintiffs and the defendants were con- 
cerned, the relation existing between them was stated by the 
plaintiffs to be that of landlord and tenant. In the course of 
the proceedings in the Rent Court it was held by that court 
that the defendants in that case were occupancy tenants, that is 
to say,-the Rent Court, the only court empowered in that behalf, 
made the declaration that the defendants were the occupancy 
tenants of the plaintiffs. It is in this respect that the case 
differs from the one now before us. In that case the plaintiffs 
did not submit to the order of the Rent Court, but instituted a 
suit in a Civil Court, That suit was practically nothing more 
m- less than an appeal from the decision of the Rent Court, as 
it prayed a Civil Court to eject the defendants as trespassers. 
It was held in the ease just cited tliat a Civil Court had no 
power to touch a matter in wl.icli the Rent Court alone was the 
competent tribunal. In the present case, however, it is differ- 
ent. The plaintiffs have submitted to the decision of the 
Rent Court, accepting its finding that the defendant is not a 
tenant, and they have now come to the Civil Court, asking that 
court to eject him as a trespasser. In this way this case differs 
in Mo from the case in 15 Allahabad. Here we J.ave the 
plaintiffs accepting the order of the Rent Court and asking 
larmier relief from the Civil Court in pursuance of that order • 
while in the case in 16 Allahabad we had a plaintiff attempting 
to contest in the Civil Court an order which the Rent Court 
idone was empowered to pass. The two cases are in no way 
similar. I have no hesitation in ruling that neither tliat case 
nor section 13 of the Code of Civil Procedure has any beurim^ 
on the present case. I must hold that the District Judge wat 
entirely wrong in deciding that a portion of the claim in this 
Slut was barred by m Judioaia. Therefore, setting aside the 
decree of the lower Court and the order of remand, which is 
(1) (1893/ I. L.E., 15 All,, 189. 
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manifestly an improi^er order, I would decree this appeal and 
direct the record to be returned through the District Judge to 
the Court of first instance to be replaced on the file of pending 
suits and decided on the merits. 

^ I think the appellant is entitled to his costs of this appeal. 

Blair, J.*— I concur. 

By the Court. 

It is ordered that this appeal be allowed, that the order of 
remand of the lower appellate Court be set aside, and that the 
record be remanded under section 562 of the Code of Civil 
Procedure through the lower appellate Court to the Court of 
first instance to be replaced in its original number on the file of 
pending suits and decided on the merits. The defendant 
respondent must pay the costs of this appeal; the other costs 
will follow the 'event. 

Appeal decreed. 
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Before Mr. Justice Blair and Mr. Jtistiee Bur'kitt. 

JAGAN NATH (Plaintife) -u. BHAWANI and another (Defendants).* 
Act (Local) No^ II of 1901 (Agra Tenancy Act), section 202 — Question 
of tenant right in Civil Court — Question decided hy Civil Court-^Afgeal 
— Procedure, 

Where in contravention of the provisions of section 202 of the Agra 
Tenancy Act, 1901, a Civil Court heard and determined a suit in which a 
question of tenant right was raised, and on appeal the lower appellate Court 
remanded the suit under section 562 of the Code of Civil Procedure, it was held 
that the lower appellate Court ought not to have remanded the case, but 
should itself have passed the order required by section 202 of the Tenancy 
. Act, and the High Court made such an order. 

In this case the plaintiff, a zamindar, brought a suit in the 
Court of the Mimsif asking for the ejectment as trespassers 
of certain persons from lands in their possession situate in 
mauza Alapur. The defendants pleaded that under titles 
accruing in various manners they were occupancy tenants of the 
lands in suit, and denied that the plaintiff had any right to 
eject them. The Court of first instance (Munsif of West Bu- 
daun) tried the suit, and finding against the defendants upon 
all the issues fixed, gave a decree in favour of the plaintiff. 

•Pirst Appeal No. 57 of 1904, from an order of C. D. Steel, Esq,, District 
Judge of Shah jahan pur, dated the 9 th March 1904, - 
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TK. dd\.mk„ts appe»ie<l. The lower uppellafce Court (District 
. iKgc oi Blialijaliaiipiir), holiling tlmt (,!,o Mimsif ought to 
i»U’o taken action muler section 202 of the Agra Tonancv Act, 
IJOl, remanded the case to that court under section 502 of tho 
Code of C.vil Procedure. Against tho order of remand the 
plaintiff appealed to. tho High Court. 

Hr. TeJ Bahadur Sapru, for tlio appellant. i 

Maulvi Muhammad Ishaq, for the respondents. 

Blair and Buekitt, JJ.-The facts of this case are as 
ollows. The plaintiff’ appellant, Pandit Jagan Nath, who is 
admittedly :^amindar of mauza Alapur, sued four persons, the 
defendants, respondents here, praying that they should be ejected 
rom certain lands in their possession in that village, the plain- 
titt alleging that they were trespassers and had no right to 
continue in cultivation of the land. To this the defendants 
p eaded that under titles accruing in various manners they 
were occupancy tenants of the land in question, and denied the 
idaintiff's title to eject them. The Court of first instance fixed 
four issues for trial, and in very careful judgment, in which it 
came to a finding on all the issues fixed, decided in favour of 
the zamindar. On appeal the learned District Judge remanded 
the case under section 562 of the Code of Civil Procedure to 
be determined “in accordance with law.” Hence this appeal, 
ihe order of remand clearly cannot be supported. There was 
no preliminary point decided by the Court of first instance, 

nor did the learned District Judge reverse the decision of the 

first court on any such point. The course which both Courts 
should have adopted is clearly pointed out in section 202 of the 
Agra Tenancy Act, No. II of 1901. That section provides: 

• I’elatmg to an agricultural liolding instituted 

hold- lias reference to an agricultural 

holding, and has been instituted in a Civil Court) “ tho dofon- 

tiff (this IS the plea^ raised- by the defendants here) “ the Civil 
^ourt shall by order in writing require the defendant to ins- 
titute within three months a suit in the Revenue Court for the 
determination^ of such question.” These latter words point out 
the course which the Court below should have adopted. The 
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jiidgmeBt of tlie Mimsifisno doubt very excellent and gives 
good reasons for all the findings at whicli be arrived^ but 
unfortunately for him section 202 of the new Act deprives 
him of jurisdiction to hear such a case until after the expiry of 
the time allowed to the defendant within which he should 
stitute a suit in the Kent Court. For the ^above reasons we 
ist set aside the decisions of the two lower Courts^ and we 
airect by order in writing that the defendants respondents 
Bhawani, Tundi, Chiddu and Musammat Lachman be required 
to institute within three months from this date a suit in the 
Eevenue Court for the determination of the question raised by 
them in their written statement. We make no order as to 
costs, 

Appeal decreed. 
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Before Mr, Justice Blair and Mr, Justice Burhitt, 

PAHLWAK SINGH and another (Defendants) v. RAM BHAROSE 

(PrAiNTirr).* 

Fossession — Title— ’JS’ature of merely possessory title, 

A person wliose title to immovable property rests upon mere possession 
is competent to deal with such property as if he were the owner, and his 
acts will be good as against all persons other than the true owner. If such 
a possessor executes a registered deed of gift of the property, he is subject 
to the rule that no one can derogate from his own grant. Qovind Fraaad v. 
Mo'han Lai (1) followed. Fhul Qliand v. LaTcTchu, (2) referred to. 

The facts out of which this appeal arose are as follows: — 

One Lochan Singh died some sixteen or eighteen years 
before suit^ leaving a widow Raj Kunwar and an infant son 
Tilok Singh. At the time of his death Lochan Singh was 
owner in possession of a 2|-biswa share in maim Alinagar 
and a 3-biswa share in mauza Kansua. After Lochan Singh’s 
death, Tilok Singh’s name was entered in respect of one- 
half only of the property left by his father, and the widow’s 
(Raj Kun war’s) name was entered in respect of the other 
half. Tilok Singh died some nine or ten years before suit, 
and the name of his widow Surja Kunwar was entered in 

• Second Appeal No. 493 of 1P03 from a decree of L. Stuart, Esq., 
trict Ju^^ge of Patebgarb, dated the 6tb of May 1903, I'eversing a decree 
of Maulvi Syed Mubammad Tajammul Husain Kban, Subordinate Judge of 
Parrubbabad, dated tbe 10 fcb December 1902. 

(1) (1901) I. L. R., 24 All., 157. (2) (1903) I. L. R„ 26 AIL, 358. 
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respect of the property .standing in his name. On the 23rd of 
March 1898, Eaj Kiinwar made a gift, by means of a regis- 
tered instrument, of the half share in respect of which her 
name was entered in favour of Earn Bharose, her step-daugh- 
ter’s son, but she did not get mutation of names effected 
in favour of the donee, but, on the contrary, remained in po" 
session as before. On the 6th June 1902, Eaj Kunwar sold th. 
whole of the property in question to her nephew Pahlwau 
Singh and her son-in-law Godlian by means of a registered sale 
deed ; she put the vendees in possession and got mutation of 
names effected in their favour. Hence tlie present suit, which 
was brought by the donee Earn Bharose to recover possession 
from the vendees Pahlwan Singh and Godhan. The Court of 
first instance (Subordinate Judge of Farrukhabad) dismissed 
the suit, holding that tlie plaintiff had acquired no title under 
the deed of gift executed in lus favour by Eaj Kunwar. On 
appeal by the plaintiff the lower appellate Court (District 
Judge of Farrukhabad) reversed the decision of the Subordinate 
Judge and decreed the plaintiff’s claim. The defendants ven- 
dees appealed to the High Court. 

Messrs. W. K. Porter and W. Wallach, for the appellants. 

Babu Jogind/ro Nath Ohaudhri and Pandit Sundar Lai, 
for the respondent. 

Blaie and Bdekitt, JJ. — In our opinion tins case is 
governed by the decision of a Bench of this Court in the 
case of Qovind Prasad v. Mohan Lai (1). The facts are 
briefly as follows On the death of her husband Lochan Singh, 
leaving an only son, his widow Musarnmat Eaj Kunwar in 
some way or other was recorded as the owner of half the pro- 
perty left by her.husband, and would seem to have ol)tained po.s- 
session. The son was recorded as owner of the other half. The 
widow having thus got possession has retained that possession 
for many yeans. The husband, we are informed, died more 
than 20 years before the institution of this suit. The po.saes- 
spry title she thus acquired is a title which is good against all 
the world except the true owner. In this litigation the true 
owner has not appeared. The possessory title she thus acquired 
(1) (1901) I. L.E., 24 All., 167. 
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Mnsammat Eaj Kunwar, on the 23rd of March 1898, granted by 
deed of gift to the plaintiff respondent Ram Bharose a minor 
child, and she completed his title by executing a registered deed 
in his favour. The registration of this deed of gift, as ruled 
by this Court in the case of Fhul Ghand v. LakJehu (1) completed 
Jhe title of the donee; and, if it be true that the donor remained 
] possession, it must be held that her possession thenceforth 
was that of the minor donee. Subsequently, by a deed of 
sale, dated the 6th of June 1902, Musammat Kaj Kunwar 
purported to sell to two men, Pahlwan and Godhan, both of 
them being relatives of her own, but not of her husband, 
the possessory title of which she had already made a gift to 
the plaintiff. Thereupon these tvro vendees proceeded to oust 
Musammat Raj Kunwar and her donee from possession of 
the property in dispute and took possession of it themselves. 
Hence this suit, which has been brought by a guardian of the 
minor to recover possession of the property. The lower appel- 
late Court has given a decree in favour of the plaintiff, and we 
think that decree is right. The possession which Musammat 
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MISCELLANEOUS CRIMINAL. 

^Before ITr. JiiaUce Knox, Aoimg €Mef I 

In ojhb mTTEB ob teh pktitiok o» MIT hit 

Criminal Procedure Code, sections 110, 112, 190, 191 and Transfer 
Security for good lelimiour. 

Where a Magistrate refused to admit to bail a persoE against wb 
proceedings were pending under section 110 of the Code of Criminal Trc 
dure on the ground that “ the accused is said to be a dangerous and violent m 
who might use his liberty for the purpose of intimidating witnesses,*' the 
High Court deelined to direct a transfer of the proceedings. Magistrates are 
left a very wide discretion as to the hind of information upon which they 
may act in instituting proceedings under Chapter VIII of the Code, and they 
are not bound to disclose its source. The provisions of section 190 (c) and 
section 191 do not apply to such proceedings. 

Ih this case one Mithu Elian was called upon to show cause 
why he should not be bound over to be of good behaviour. 
Pending the proceedings under Chapter VIII of the Code of 
Criminal Procedure, he was arrested, and when he applied to be 
enlarged on bail, bail was refused on the ground that he was 
“said to be a dangerous and violent man who might use his 
liberty for the purpose of intimidatiug witnesses.” Mithu 
Khan applied to the High Court for the transfer of the proceed- 
ings pending against him to some other court, upon the ground 
that the action taken by the Magistrate indicated some prejudice 
against the applicant; and it was further urged that inasmuch 
as the Magistrate’s order indicated that he had received some 
private information, other than the information contained in 
the report of the Police Sub-Inspector who was in charge of the 
case, the accused was entitled under the provisions of section 
190 (c) and section 191 of the Code of Criminal Procedure to 
have his case transferred to some other court. 

Mr. ff. IF. D‘iilcm and Babu Satyo, Ghdnd/rcij Mulccfji, for the 
applicant. 

The Government Advocate (Mr. A. E. Ryves), for the Crown. 

Khox, Acting C. J. — This is an application praying for 
the transfer of certain proceedings under section 110 of 
the Code of Criminal Procedure which are pending in the 
court of the Joint Magistrate of Mirzapur, and in which such 

• Miscellaneous No. 119 of 1904. ~ ' 
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Magistrate has required one Mithu Khan to show cause 
why he should not be ordered to execute a bond for good 
behaviour. 

Even if I were to accept the affidavit as being a good and- 
.proper affidavit, all that it discloses pertinent to the matter 
’efore me is that upon an application made for the release of 
Khan on bail, the Joint Magistrate recorded the follow- 
*ug Older I-— Eefused, as the accused is said to be a dangerous 
nd violent man who might use his liberty for the purpose of 
intimidating witnesses.'^ Eurther, that the affirmant from this 
order and refusal of bail believes that the Magistrate has acted 
on information received informally and unofficially. For this 
reason the accused does not expect a fair and impartial trial. 
Section 110 of the Code of Criminal Procedure lays down 
. that whenever a Magistrate empowered to do so receives infor- 
mation that a person is one of the class from whom security for 
good behaviour should be required he is to make an order in 
writing setting forth the substance of the information received. 
The words used are as wide as possible, there is no limit as to 
the nature of the information, no limit as to the source from 
which it may be derived. It is obvious that if a Magistrate is 
to set out for the information of the person summoned the 
names of the persons for whom he receives information and the 
nature of the information given, very few self-respecting per- 
sons in this country would dream of placing any information at 
the disposal of the Magistrate. It is not as if this information 
were any evidence against the person concerned ; this of course 
it can never be. The substance of the information informs the 
person concerned what is the matter upon which he has to show 
cause. To infer that because the Magistrate has heard this 
information, and has'reduced it to writing, that therefore he is 
prejudiced and biased against the person summoned and there is 
no likelihood or hope of the person informed against getting an 
impartial hearing is to cast a slur upon the Magistrate, which I 
am not prepared to do. The Magistrate has been particularly 
. guarded in his language} he is careful to say “is said to be 
a dangerous and violent person who might use, etc.” The learned 
vakil who appears for Mithu Khan argued strenuously that if 
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* Second Appeal ISTo. 726 of 1903, from a decree of L. Marshall, Esq., 
District: Judge of Ghazipur, dated the lOth of May 1903, reversing a decree 
of Bai Anant Bara, Subordinate Judge of Ghazipur, dated the 81st of January 
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APPELLATE CIVIL. 

JBefore Mr, Justice Blair and Mr, Justice' Bur MU, 

BASAWAN KUBMI (Dbfbndant) NAKCHHEBI PANBE (Piainoti),® 
Suit for ** maintenance** of ^wssession-^Pleadings — Cause of action — Suit 
‘virtually/ procure rectijlcation of an erroneous decree. 

Plaintiff in a suit for possession as usufructuary mortgagee of 13 bighas 
had to redeem five prior usufructuary mortgages comprising part of the 13 
bighas mortgaged to him and some 16 bighas in addition : but the decree 
which ho obtained was drawn up erroneously and gave the plaintiff a right to 
the possession of IS’bighas only, and not of the whole 28 bighas. Plaintiff 
never appealed against this decree, nor did he apply in review to have the 
error in the decree corrected, but he subsequently brought a suit in which he 
asked, first, for " maintenance ” of possession in respect of the 16 bighas, 
and, secondly, for recovery of possession, if he should bo found not to bo 
in possession. He alleged in his plaint that ho was in possession and that 
one of the defendants at the instigation of another was interfering with 
his rights. ItVas found that plaintiff had never obtained possession of the 
15 bighas. Meld that the suit did not lie. If the suit was for maintenance 
of possession no*cause of action appeared, and in any other view the suit 
was one virtually to set right an erroneous decree, which could not be done 
by moans of such a suit. 

The facts of this case are as follows 

One Nakclihedi was mortgagee from Parmeshar Kiirmi and 
others of 13 bighas of land under a iisiifructiiary mortgage-deed 
of the 26th of March 190L The land being subject to a prior 
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the Magistrate liad' received information otherwise than in either 
of the forms set out in section 190 of the Code of Criminal 
Procedure, lie was bound to inform Mithu Khan that he was 
"entitled to have the matter heard by another court. No autho- 
rity has been shown to me for this, and I am not prepare’ 
without authority to apply the provisions of section 190 ^ 
limit by them the wide and unfettered language used in 
110 and 112 of the Code of Criminal Procedure. Nothing has 
been shown to me from which I could rightly infer that the 
person informed against will not get a fair and impartial trial. 

I reject the application. 
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mortgage held by one Gobind Singh, dated the 29fch of July 1878, 
Nakohhedi sued to redeem that mortgage, At the hearing of 
the suit it was objected on behalf of Gobind Singh that he was 
the holder of four other mortgages ranging from December 1886 
\^to October 1900, and he claimed that those mortgages must also 
'^redeemed before the plaintiff could redeem^the mortgage of 

1 29th of July 1878. These four mortgages affected an area of 
xD bighas, besides part of the 13 bighas comprised in the mortgage 
of the 26th of March 1901. Nakchhedi obtained a decree for 
redemption conditional on his paying the sum of Es. 5,276-14-0 
to Gobind Singh, that being the sum adjudged payable for 
redemption of the five mortgages held by the latter. Nakchhedi 
paid that money into Court and afterwards applied in execution 
to be put into possession of the whole 28 bighas. To this it was 
objected that under the decree Nakchhedi was only entitled to 
possession of 13 bighas, which in fact was the case, the decree 
having been wrongly framed. Nakchhedi^never attempted to 
get the decree put right, but brought a suit for maintenance of 
possession of the 15 bighas, alleging that he had lawfully 
obtained possession thereof, but that, at the instigation of Gobind 
Singh, one Basawan Kurmi had interfered with the plaintiff^s 
possession and prevented him from ploughing. The plaintiff 
asked fora decree for ‘^maintenance of possession/^ but with 
an alternative prayer that if he was found to have been dispos- 
sessed, a decree for possession might be given. The Court of 
first instance (Subordinate Judge of Jaunptir) dismissed the 
plaintiff^s suit, but that decree was on appeal reversed by the 
District Judge. 

The defendant thereupon appealed to the High Court. 

Mr. Abdid Majid, for the appellant. 

Mr. Agarwala and Pandit Sundar Lai, for the respondent. 

Blair and Burkitt, JJ. — This is an appeal from a decree 
of the District Judge of Ghazipiir reversing the decision of the 
Subordinate Judge of that district, who had dismissed the 
plaintiff’s suit. In paragraph 4 of the plaint it is alleged that 
the plaintiff had lawfully obtained possession of 15 bighas odd 
of land and had it cultivated, but that at the instigation of 
defendant No. 2, namely, one Gobind Singh, the defendant 
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No. 1, one Basawan Kurmi, interforecl with plain till’s i)osscssion 
and prevented him from ploughing. The plaint thou gt)cs on 
to claim that the plaintiff is entitled to “ retain possession ” of 
the land as representative of defendant No. 2, Gobind Singh, 
and in the prayer for relief the plaintiff asked for a decree forj 
“maintenance of possession "Jn respect of the 16 highas od-’ 
andgoes on to say that “if in the opinion of the CWt it^ 
deemed proper to pass a decree for recovery of possession, then a 
decree for recovery of possession may be passed.” Now the facts 
found by the lower courts as regards the allegations in the plaint 
are that the plaintiff was never in possession of the land in suit, 
and therefore was never ejected. Those are findings of fact 
behind which in second appeal we cannot go. Paragraph (b) 
of the prayer for relief asked for any other relief; hat this we 
think must be some relief arising out of the cause of action. 
Now the cause of action as set fortlr here was lawful possession 
of a certain area of laud by the plaintiff and unlawful disposses- 
sion of the plaintiff therefrom by the defendant. The Courts 
have found that no such cause of action ever accrued. That 
bang so, in our opinion the suit fails and should have been 
dismissed, and for that reason we allow this appeal, and, so far as 
the defendant appellant Basawan is concerned, we dismiss the 

plaintiff’s suit, restoring so far the decree of the Subordinate 
Judge. 

The cause of action set forth above, we may add, was entirely 
abandoned at the hearing by the learned advocate for the 
respondent. He took his stand on certain proceedings which 
ended in a decree for redemption, dated the 18th of March 1902 
and on those proceedings he contended that liis client was 
entitled to retain the decree now under appeal. The facts 
attending those proceedings are that the plaintiff, Nakchhecli 
was mortgagee from Parmeshar Kurmi and others of 13 bighas 
^ usufructuary mortgage-deed of th e 26th of March 
1901. The learned District Judge is wrong in saying that 
Basawan was one of those mortgagors and was their “fighting 

pT* 1 subject to a prior mortgage lield by one 

Gobinct Smgh, dated the 29th of July 1878, Nakchhedi sued to 
redeem that mortgage. At the hearing of the suit it was objected 
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on behalf of Gobind Singh that he was a holder of four other 
mortgages ranging from December 1886 to October 1900, and 
he claimed that those mortgages must also be redeemed before 
the plaintiff could redeem the mortgage of the 29th of July 1878. 
Those four mortgages admittedly affected an area of 15 bighas 
and also a part of the 13 bighas affected by the mortgage of the 
26th of March 1901. Nakchhedi obtained a decree for redemp- 
tion conditionally on his paying the sum of Rs, 5,276-14-0 to 
Gobind Singh, that being the sum which the Court adjudged 
hiin to pay for redemption of the five mortgages, that is to say, 
the mortgage of 1878 and the four other subsequent mortgages. 
Nakchhedi paid that money into court on the 17th of June 1902, 
and six days afterwards he applied in execution to be put into 
possession of the 13 bighas and of the 15 bighas. It was objected 
that under the decree of the Court he was entitled to possession 
of the 13 bighas only. On inspection of the decree this turned 
out to be correct, as the court which passed the redemption 
decree had by some blunder omitted to give Nakcfihedi a decree 
for possession as mortgagee of the 15 bighas. The plaintiflPs 
application was accordingly rejected as far as the 15 bighas 
were concerned. Now at that time on the passing of that order 
there were two courses open to Nakchhedi. If he considered 
the execution court had wrongly interpreted the redemption 
decree, he might have appealed against that order under section 
244, or if he considered that the decree was wrong, as it mani- 
festly was, in not giving him possession as mortgagee of the 15 
bighas, he might either have appealed against the decree as it 
stood or have applied to the Court in review to amend the 
blunder apparent on the face of the decree. He did neither, 
but has instituted this suit, in which on a false allegation of 
facts he asked for recovery of possession of the 15 bighas, and 
it is to be noted he does not ask for possession of that area as 
mortgagee, but apparently asks for proprietary possession, to 
which he certainly would not be entitled, even if the redemption 
decree had been properly framed. It appears to us then that 
this present suit is virtually a suit, the object of which is to 
have the redemption decree amended and to have the order in 
execution refusing possession of the 15 bighas set aside. Such a 
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1904 suit is in our opinion entirety misoonoeived and not maintain- 
lUsAwAK unable in any way to concur with the view of 

the law taken by the District .Tndge in this matter, while, on 

Nakohebdi the other hand, we think the view taken by the Subordinate 
Patob. Jndge is correct. 

Therefore, for these reasons as well as those given in i 
earlier part of this judgment, we allow this appeal as far as t; 
appellant Basawan Kurmi is concerned. ■ "We set aside th 
decree of the lower appellate court, and to the same extent w 
restore the decree of the court of first instance, dismissing the 
plaintiff’s suit with costs in all courts. 

Appeal decreed. 


1904 

SI. 


SefotB Mt. tTustiGB JBlair and Mr, Justice J5urMtt. 

BUGAD SIN-GH (PiAiNiirr) SAT NAEAIN SINGH ahb othbbs 

Deb BED ANTS.* 

Aet No. JF 0/1882 (Transfer of Frojperiff Aof), sacUuns 60, S3, 95—RedeniP- 
f.ton of mortgage— Olog on oguitg of redemption— Parties to suit for 
redemption— Pffeet of payment of mortgage money into Court. 

« locution of a usufructuary mortgage'the mortgagor executed 

, W 10 , in addition to tlia usual stipulation for repayment of the 
money seonred thereby, contained a covenant to the effect that the mortgaged 
property should not be redeemed until the principal money and interest due 
under the bond had bean paid off. 

redemption 

roCe “Mortgage a bar to the exorcise of the right of 

«nforc!d'°’Ni^”'5j^^l therefore a provision not to be 

unforced. Sieo ShmJcar v. Parma MaUon (1), followed. 

that where the purchaser of part of the equity of redemption 
ZInHreT“ Ts the whole mortgage, and paysjuto court 

oh 4 mortgage, the rights of a pur- 

chaser of another portion of the equity of redemption claiming onW to 

™ r'" "f » mortgage linragl.l by 

r® n f * “-iomption- The i,L„- 

Mf ^d for rodemption of tho wholo mortgago »ud, under Ibo 

{*• S'to.T.fdM/iLlsKf M,“ iJsr* V- 

(1) (1904) I. L. R., 26 All., 669. 
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provisions of section 83 of the Transfer of Property Aot^, 1882, 
paid into Court the whole amount then due under the mortgage. 
When notice of this deposit was given to the moiijgagees they 
objected, not that the deposit was insufficient, that they held 

certain simple money bond given by the mortgagors, and 
lat this bond had to be paid off before the .mortgage could be 
adeemed. Amongst the defendants was one Shakal ISfarain 
ingh, who pleaded that he was the purchaser of a five-sixth 
aare of the equity of redemption, and prayed that he might 
be made a plaintiff and given a decree for redemption of his 
share. The plaintiff on his part objected to Shakal Narain 
Singh being made a plaintiiBF, his cause of action and the relief 
sought by him being different from the cause of action of and 
the relief sought by the original plaintiff. The Court of first 
instance (Munsif of Benares) passed a decree for redemption, 
first in favour of the plaintiff, and, secondly, in favour of 
the defendant, Shakal Narain Singh, conditional in each case 
on the plaintiff, or Shakal INarain Singh, paying, in addition to 
the amount due upon the mortgage in suit, the amount secured 
by the simple money bond set up by the mortgagees defendants. 
On appeal by the plaintiff the lower appellate Court (District 
Judge of Benares) affirmed the decree of the Munsif. The 
plaintiff thereupon appealed to the High Court. 

Pandit S^mdar Lai and Munshi GoJml Pra^sad, for the 
appellant. 

The Hon’ble Pandit Madmi Mohan Malaviya,, Dr. Satish 
Chandra Banerji^ Munshi Gulmri Lai and Dr. Tej Bahadur 
Sapru^ for the respondents. 

Blair and Bitrkitt, JJ, — This is an appeal against a deci- 
sion of the learned District Judge of Benares in a suit for pos- 
session of certain property on redemption of a mortgage exe- 
cuted on the 7th of September 1869. The plaintiff, Rugad Singh, 
is assignee by purchase of a portion of the equity of redemption. 
As such he was a person entitled to redeem the whole mortgage. 
Accordingly with a view to so doing he, on the 29th of May 
1901, under the provisions of section 83 of the Transfer of Pro- 
perty Act, deposited in Court a certain sum of money, which in 
Jh© course of these proceedings has been found, and at the 
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SiiTGH mortgage mentioned above. Notice of the depo.sit having been 
Sat Naeaik served on the mortgagees, they declined to accept it as stiffioient, 

SiirGH. ijegause it was insufficient to pay oS the amount due on tlie 

mortgage of the 7th of September 1869, but because they claimed- 
payment of the amount due on a simple money bond of the 24tl 
of July 1874. Their elaim was that the amount due on that 
bond should be paid off before the mortgage of the 7th Septem- 
ber 1869 could be redeemed. Hence this suit for possession, to 
which one Shakal Narain Singh, alleged to be the purchaser of 
other portions of the equity of redemption, was made a party. 
This person, when impleaded as a defendant, alleged in his 
defence that he had been impleaded without any reason, that 
he owned a five-sixth share in the equity of redemption, that 
he wished to obtain redemption of the property sought to be 
redeemed by paying a sum proportionate to his share, and that 
the plaintiff was not entitled to obtain redemption of the share 
belonging to him. Finally he asked that he should be added 
as a co-plaintiff to the suit and given an opportunity of obtain- 
ing redemption of his share. The plaintiff Rugad Singh refused 
to consent to this man being added as a co-plaintiff, and we 
think rightly, for the plaintiff and this Shakal Narain Singh 
had not the same cause of action. Each of them had a separate 
cause of action, the plaintiff by his purchase of a share in the 
equity of redemption from one Sher Ali, and Shakal Narain 
by his purchase from other sharers in that equity. The causes 
of action were different, and the relief they sought was not the 
same. The plaintiff sued for possession of the whole property 
on redemption of the whole mortgage, and rightly so sued, 
while Shakal Narain desired only to redeem his share. In the 
lower Courts two points were decided, first that this property 
could not be redeemed until the bond of July the 24th, 
1874, had been paid off, and, secondly, that Shakal Narain was 
jentitled to a decree for redemption of five-sixths of the property. 
The plaintiff Rugad Singh appeals against these decisions. 

"We will first take up the question as to whether the bond of 
ithe 24th of July 1874 had the effect of postponing redemption 


hearing of this appeal was admitted by the learned vakil for the 
respondent, to be sufficient to discharge the sum due on the 
mortgage mentioned above. Notice of the depo.sit having been 


AU. AH ABAD SEBIES. 


181 


1 


VOL. xxvii.] 






of the mortgage of 1869 until it had been paid off. We think 
both the lower Courts were wrong in their decision on this 
point. We have carefully considered the provisions of the 
bond of the 24th of July 1874 which is described by the parties 
to it is as a ^ simple bond.^ It provides, no doubt in very strong 
language, as follows : — ‘^Therefore we agree that the principal 
and the interest due under this simple bond shall be paid before 
the amount due on the usufructuary mortgage is paid. The 
creditor may refuse to accept payment of the amount due under 
the usufructuary mortgage bond before the amount due under 
the simple bond is paid up.’^ It is contended that these words, 
coupled with words of almost exactly similar import at the 
conclusion of the mortgage-deed of September 1869, create a 
charge on the mortgage property, and that that charge according 
to the contract made by the parties must be paid off before 
redemption of the bond of 1869. In our opinion it does not 
create any charge, and amounts to no more than a clog or fetter 
on the equity of redemption. It seems to us that this case is 
entirely governed by the decision of a Bench of this Court in 
the case of Sheo Shankar v. Parma Mahton (1). In that case it 
was held that provisions in a bond resembling very much those 
in the bond before us, were a clog or fetter on redemption placing 
in the way of the mortgagor a bar to the exercise of the right of 
redemption which the law gave him, and therefore provisions 
which could not be enforced. We can see no distinction 
between the facts of that case and the case before us. We are 
bound by the rule of law laid down in it, and following that rule 
we must hold that the Courts below were wrong in the conclu- 
sion they arrived at, that the bond of 1874 must be paid off 
before usufructuary mortgage of 1869 can be redeemed. 

As to the second point also, that is to say, the right of Shakal 
Narain to a redemption decree in this snit, we think the lower 
Courts are wrong. When the plaintiff deposited the sum which 
is now admitted to have been the full amount then due on the 
mortgage of 1869, the effect of that payment was in our opinion 
to satisfy and discharge the mortgage fully. Thenceforth there 
was no longer any subsisting mortgage which could be enforced 
“ / ^ (1) (1904) I* L. E., 26 All., 569, 
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redeemed.^ Nothing further remained to be done by the mort- 
RtTGAB depositor but to take possession of the mortgaged pro- 

SiN^H party if the mortgagee consented^ or, in case of a refusal, to sue 
possession of that property. The mortgage, we hold, had 
been Satisfied, and therefore no longer existed. The plaintiff 
aa a part owner of the equity of redemption was fully justified 
by law in redeeming the whole mortgage ; in fact it is doubtful 
whether he could have done otherwise than redeem the whole. 
Shakal Narain, the alleged holder of another portion of the 
equity of redemption, did not make his appearance on the scene 
until after the mortgage had, in our opinion, been satisfied. 
Therefore when in his written statement he prayed to be allowed 
to redeem his share of the mortgage of September 7th, 1869, he 
asked for redemption of that which did not then exist. We 
think that, having deposited under section 83 the full amount 
due on the mortgage, the plaintiff appellant Eugad Singh thereby 
became entitled to possession of the entire mortgaged property 
and is now entitled to a decree for possession of it. As to that 
property he will of course hold as absolute proprietor, whatever 
may have been his fractional interest in the equity of redemption, 
and as to the rest he will hold, as laid down by this Court, as 
lienor, liable to be paid off in respect of it by anyone entitled to 
the equity of redemption on payment of an amount of the mort- 
gage money proportionate to tlie share of that person and of the 
expenses properly incurred by the plaintiiSP in redeeming and 
obtaining possession, as is provided by section 95 of the Trans- 
fer of Property Act. We do not say what Shakal Narain’s 
interest is. His learned advocate contended that he was 
entitled to five-sixths and that the District Judge had said so. 
Such, however, is not the case. The meaning of the Judge is 

clear. He was setting forth the claims made by the respective 

parties, and mentioned that Shakal Narain had claimed a five- 
sixth share, but the Judge came to no conclusion as to that 
matter. It is not a question which could bo decided in this suit. 
We trust that Shakal Narain and the plaintiff appellant will 
be able to come to an amicable arrangement as to the amount to 
be paid to the plaintiff by Shakal Narain to liberate his interest 
from the charge given to the plaintiff by section 95 of the 
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Transfer of Property Act. For these reasons we modify the 
decision of the two lower Courts, we set aside as much of the 
order of those Courts as directs the bond of 1874 to be paid 
before the redemption of the mortgage of 1869, and we further 
set aside as much of the decision of those Courts as gives the 
respondent, Shakal Narain a decree for redemption 
^ of five-sixths of the property. In substitution for those orders 
we, finding that the deposit made by the plaintiff appellant 
under the provisions of section 83 is admittedly sufficient to 
redeem the mortgage of the 7th of September 1869, give the 
plaintiff appellant a decree for possession of the whole of the 
property affected by that mortgage and for mesne profits from 
the 29th of May 1901, the date on which the plaintiff appel- 
lant made his deposit in Court under section 83 of the Transfer 
of Property Act, up to the date on which he obtains possession, 
the amount to be ascertained in the Execution Department. 
The plaintiff appellant is entitled to his costs of this appeal 
against both sets of respondents and in both the lower Courts. 

Decree modified. 



JBefore Mr, Justice Blair. 

MTJHAMMAI) ABDUL HAI and anothee (Plaintiees) v, NATHU 
(Deeendaxt).* 

Act (Local) in of 1901 (TI. P. Land Revenue Act sections 66 and 

86— Uw— — Bayment recorded in wajih’uUarz as * muhtarifa.^ 

Meld that certain dues recorded as payable to the zamindars by a class 
of residents in the aladi other than agricultural tenants, and described in 
the village wajib-ul-arz as ^ muhtavifa* were payments to be made by way of 
rent, and not cesses such as required the- general or special sanction of the 
Local Government for their validation. 

Thb plaintiffs in this case sued as zamindars of the village 
of Tibri in the district^of Moradabad to recover from the defend- 
ants the sum of Rs. 4-8-0 as rent due to them for three years 
in respect of a dwelling-house and a store-house occupied by 
him in the abadi of the said village. The claim was based 
upon village custom recorded in the wajib-ul-arz. The Court 

• Second Appeal ISTo. 400 of 1903, from a decree of Babu Mata Prasad, 
Subordinate Judge of Moradabad, dated the 29fch of January 1903, confirming 
a decree of Maulvi Mubarak Husain, Munsif of Nagina, dated the 29th of 
September 1902. 
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uu e.s eenotaeued by t|,„ Local 6 oycr„„,ent; but ;t „ev«! 

llZZ7 If to the cxtcut of annas 8 , the 

dofendan haying aJu,. Mod that tlm amount lyas due by fdm 
n appeal by the plaintiffs the lower appellate Court (Snbot- 

dinoleJudgo ofMoradabad) dismissed the appeal, findilg tta. . 

the mv,Um-tfa’ claimed by the plaintiffs was not rent but ' 
a profession tan,' and not mdgible without lie sanction of 
Conra Tho appealed to the High 

Dr. Tej^ Bahadur Sapru, for the appellants. 

Munshi QoJml Prasad, for the respondent, 

Blaie, J.— This appeal raises a question whether certain 
p^sons of the Chhipi caeto and occupation residing in a village 
abad^ are bound to pap to the zamindars certain specified sums 
by way of rent. The village appears to have two classes of 
occupants, and two only. The one, no doubt the largo body are 
2:cultural_ tenants, who are entitled to occupy houses in tlL 
aSadi as an incident of tlioir tenure of agricultural land, and that 
ola.ss IS not liable to pay any rent. It is plain to see as a prac- 
tical question that the rent which is paid by them, nominally 
only Tor their zamindari land, is really and substantially pa d 
by them for their agricultural land and the incidents attacLg 
thereto, one of those incidents being a right to occupy house! 

liable to make an 

H/a » Thar?’ ! wajib-ul-ar. ‘ muhta- 

Tifa. That IS a word which is very commonly in use in 

Mudr^ cud Bombey. B iudioctcc, am.ug etboe tbLg.,. a J. 

to There arc cases in which there is a pcll-tax, a to upon 
cert™ occupatmas, a to „j„„ 

en s shops. That word, however, is not a word which has 
^enoy i» this district, uor has it beep shown to cue tlial it 
has any ascertained meaning. This population of Ohliipia is an 
^crescenoe of the village community, and it would berr;" 

«iff ifthe agricaltaral tenant, by virtue of his holding bound 
opay some consideration directly or indirectly, should be in 

. worse position than the Chhipis, who. upon tho contention of 
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tte defendant, are not bonnd to pay any rent at all and have 
acquired a right to perpetual occupation of the land. The 
Chhipi brings nothing in to the zamindar in any way except 
the small payment described in the wajib^ul-arz as ^ muMa- 
rifa/ which, in my opinion, only means rent paid by anybody 
other than agricultural tenant. The contention is that the 
payment is by way of cess. It seems to me clear that the pri- 
mary notion of a cess is a payment, not for the benefit of the 
landlord, but a payment for some purpose of public convenience, 
.mch as sanitation, police, and the like. It would appear that 
the Land Eevenue Act of 1901 has attributed to the word ^ cess ^ 
a meaning quite different from that which is ordinarily attached 
to it. It speaks of a cess as something payable by tenants 
on account of the occupation of agricultural land. I confess 
I should like to be told by some definition or competent autho- 
rity what is meant by the word ^cess^ in that section of the 
Act. But all these words ^ rent,V ^ cess ^ and so forth, must be 
interpreted with reference to the meaning attached to them at 
the time for which these payments are claimed and for the 
period during which this wajib-ul-arz made before the passing 
of the new Act was the authority for the village custom. I see 
no reason to doubt that the payment to be made by the respon- 
dent here was of the nature of rent. That being so this appeal 
must be decreed with costs. The judgments of the courts 
below are set aside, and the case will be remanded under the 
provisions of section 562, Civil Procedure Code, through the 
court of first appeal to the court of first instance for restora- 
tion to its original number in the register and trial upon the 
merits. Other costs to abide the event. 

Appeal decreed and cause remanded^ 
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£«/ui-s Mr. JmHee Mlatr anil Mr. Jutdee BurMti. 

DUKGA PEASAD and ANO'i’Him (Plaintiffs) ». PITRANDAE SINGH 
AND OTHEliS (DliFJJNDANTS).* 

J-ctJUa. ril Of im-(Court‘Ji'cm AeiJ section l1’-Coitrt-fet~“ IHsUnet 
•»l>joeto’‘-VrB-emj^tion-^SuU for ^ro-em^Hon of Uw villages mi of a 
larger number emmyed by the same sale deed. 

The plaintiies sued for pre-eraption of shares in two villages out of a 
arger number sold in one and the same transaction. They paid court-fees 
on their plaint calculated on five times the aggregate amount of the Govern- 
ment revenue payable by each of the two villages. Seld that this was a 
proper mode of calculation. The two villages were not “distinct subjects ’* 
within the meaning of section 17 of the Court-Fees Act, 1870, and court- 
fees were not therefore leviable in respect of each village separately. 
Chamaili Bani v. Bam Dai (1>, Mul Ohand v. Sldb Clinran Lai (2) and SuTcru 
V. Tafatxul Susain Khan (3) followed. 

The plaintiffs in this case sued for pre-emption of shares 
in two villages, which had been sold along with other villages 
to persons, some of whom, according to the plaintiffs, were 
strangers. For the purpose of paying the court fee on their 
plaint the plaintiffs calculated the amount of tlie purchase 
money attributable to tlie two villages which they desired to 
pre-empt, and the amount of tlie Government revenue assess- 
able on those villages; then, adding togetlier the latter two 
sums, they paid on the plaint tlie court fee asses.sable on five 
times that amount. The plaint was passed as correct by the 
Munsarim, but when the defendants appeared they took excep- 
tion to the court fee paid by the plaintiffs, contending that it 
ought to have been calculated on each village separately, 
under section 17 of the Court Fees Act. Their contention was 
accepted by the Court, which ordered the deficiency to be made 
good at once, and it was made good the same day. When the 
case came on for hearing, the defendants again took exception 
to the amount of the court fee, and pleaded that at the time 
the deficiency was made good the suit was already barred by 
limitation. The court of first Instance (Subordinate Judge of 
. ground dismissed the suit, and upon appeal 

•Second Appeal No. 842 of 1908 from a decree of B. J. Dalai, Eao ’DFa^' 

-PanSif a®® the 80th of July 1903, confirming a decree of 

^ Kiahore Pat, Sabordinvto .Tudge of Ban la, dated the 9th|,of 

(1) (1878) I. L. E., 1 All., 652. 0 (1880) I. L. R., 2 AH , 676 

(8) (1894) I. L. K 16 AH., 401. ’ 
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by the plaintiffs to the District Judge the decree of the Subor- 
dinate Judge was upheld. The plaintiffs thereupon appealed 
to the High Court. 

Pandit Sundar Lai and Babu Burga Gharan Banerji^ for 
the appellants. 

J Pandit Moti Lai Nehrv, and Munshi Gulzari Lal^ for the 
respondents. 

- Blair and Burkitt^ JJ. — ^This is an appeal in the initial 
stage of a pre-emption suit. The suit was one for pre-emption 
of certain shares in two villages called Girwan and Chaksar in 
the district of Banda. The allegation of the plaint was that in 
a sale which had been made, and in which these villages were 
included, some of the vendees were strangers to the co-parcenary 
body of co-sharers of the village, and therefore the sale was bad 
and the plaintiffs as co-sharers in the villages possessing a right 
of pre-emption as such were entitled to pre-empt. Several 
villages were included in the sale as to which there was no 
right of pre-emption. Accordingly in their plaint the plain- 
tiffs calculated the amount of the purchase money attributable 
to the two villages they desired to pre-empt and the amount of 
Government revenue assessable on those villages ; then, adding 
together the latter two sums, they paid on the plaint the court 
fees assessable on five times that amount. The plaint was filed 
on the 2nd of July 1902. It was passed as correct by the 
Munsarim and was admitted on the register of regular suits 
and notice issued to the defendants. On the appearance of the 
defendants they took objection to the court fees paid on the 
plaint. Their objection is in these words /' the plaintiff has in 
bad faith much underpaid the court fee. Under section 17 of 
Act No. VII of 1870 he should have calculated separately the 
court fee on five times of the revenue of each village and paid 
the total amount thereof as court fee. The plainti ff has illegally 
paid the court fee on fives times the total revenue of both the 
villages in dispute. This suit should not be entertained because 
of the deficiency in the court fee.” Thisjmatter was taken up 
by the Subordinate Judge, who, by a rubkar, dated the 20th of 
February 1903, held that the’contention of the defendants was 
correct, and finding that the court fee paid on the plaint was 
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sltort by Rs. 7-8-0 directed the pbiintiifto pay tliat ainoimtitito 
court. His order was obeyed tlie same day. On the 9tb of 
March of the same year the suit came on for disposal before the 
successor of the Subordinate Judge who had passed the order of 
the 20th of February. In his judgment we find this passage : — 
The defendants ’vendees, inter alia^ pleaded that the plaint 
was insufficiently stamped and that the suit was barred by 
limitation. On the 20fch February 1903, .my learned prede- 
cessor finding that the court fee paid on the plaint fell short of 
the proper amount of court fee payable by the plaintiffs by 
Rs. 7-8-0 ordered the plaintiff^s pleader to make up the defici- 
ency of the court fee at once, and the plaintiff^s pleader filed 
court-fee stamps worth Es. 7-8-0 that very day. Now the 
defendant’s pleader contends that as the plaint was not properly 
stamped on the date of the institution of the suit and the 
additional court fee was paid after the expiration of the period 
prescribed for the suit by the Indian Limitation Act, the suit 
is barred by limitation. On this plea raised by tlie defendants 
the learned Subordinate Judge found himself constrained to 
come to the conclusion that he was bound by rulings of this 
Court to hold that the plaint was barred by limitation. On 
appeal the learned District Judge came to the same conclusion, 
and for much the same reasons as those which commended 
themselves to the Subordinate Judge. The plaintiffs appeal. 

The first plea argued in support of the appeal is that the 
plaint was properly stamped and that the. two lower Goiirts 
were wrong in holding that an additional court fee was 
required. The objection raised by the defendants in the Court 
of first instance was based on the wording of section 17 of the 
Court Fees Act. That section provides that where a suit 
embraces two or more distinct subjects, the plaint or memoran- 
dum of appeal shall be chargeable with the aggregate amount 
of the fees to which the plaints or memorandum of appeal in 
suits embracing separately each of such subjects would be 
liable under this Act.” What has happened here is that two 
villages, or portions of two villages, being part of the pre- 
empted property, the court-fee has been calculated on five times 
the aggregate Cfovern merit revenue and not on five times the 
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revenue on each separately, which makes a difference of Ks. 7-8-0 
in the aggregate coUrt-fees. Now it has been ruled by this 
Court in Ghamaili Rani v. Ram Dai (1) and in Mul Ghand v. 
Shib GTiaran Lai (2), both of which are judgments of a Full 
Bench, that the words distinct subjects in section 17 must be 
taken to mean ‘^distinct causes of action.^^ A similar view 
was taken by this Court in Snhru v. Tafazml Husain Khan 
(3). The question then we have to decide, following those 
rulings, is, are there two distinct causes of action included 
in the plaint in this case? We think not. There is in our 
opinion one, and only one, cause of action, and that cause 
of action is made up of the plaintiffs right to pre-empt 
and the sale by other co-sharers to persons who are strangers 
to the village co-parcenary body. This is the whole cause of 
action, and it is in our opinion a single cause of action and not 
two distinct causes of action. The mere fact that two areas or 
shares of land, which formed part of the property sold by one 
and the same sale-deed, are situated in villages bearing differ- 
ent names does not in a suit for pre-emption constitute two 
causes of action when those areas or share are sold by one and 
the same conveyance. This being our opinion, we must find 
that both the lower Courts have been wrong in the interpreta- 
tion which they put on section 17 of the Court Fees Act. We 
find that the amount of court fees originally paid on the plaint 
by the plaintiff was sufficient, and that the Subordinate Judge 
and after him the District Judge were wrong in dismissing the 
suit because of a supposed deficiency in court fees. We must 
therefore allow this appeal ; we set aside the concurrent deci- 
sions of the two lower Courts and we remand the record 
through the lower appellate Court to the Court of the Subor- 
dinate Judge, to be replaced on the file of pending suits and 
disposed of on the merits. Under these circumstances we 
think the plaintiff appellants should have their costs of this 
appeal and the appeal in the Court of the District Judge. 
Other costs will follow the event. 

Appeal decreed and cause remanded. 
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Before Mr, Justice Blair md Mr, Justice Bur'kiit, 

BENI (Dei-enban'e) V, PURAN DAS 

Construction of document---‘Zea8e--AdmissiUUt^ of emdmoe-^ Dismissal of 

suit on account of inadmissibility of document relied on by plaintiff. 

Tho plaintifi sued to eject the defendant from a certain shop, basing 
his case upon a document put forward as a “ kiraya-namah ” or lease. This 
document was ruled inadmissible for want of registration and tho plaintiff’s 
suit thereupon dismissed. Meld that even if the document were inadmis- 
sible in evidence, its rejection did not involve the dismissal of the plaintiff’s 
suit. 

The document in question was in the following terms “ I take the 
shop on a rent of Rs. 60 per annum without any limit of time forever. . 

I shall pay the rent month by month rateably to Mahant Puran Das. , 

On non-payment of rent a right to eject the tenants shall at once accrue 
to the owner of the shop.*’ Meld that this was not a lease, nor even a counter- 
part of a lease, but a mere statement of the intention of the writer, which 
might be given in evidence for what it was worth. 

Thia was a suit brought for ejectment of- the defendant from 
a shop and for recovery of arrears of rent. The suit was based 
on a document, the material portions of which are as follows : — 
“I take the shop on a rent of Rs. 50 per annum without any 

limition of time forever I shall pay the rent 

month by month rateably to Mahant Puran Das. ... On 
non-payment of rent a right to eject the tenants shall at once 
accrue to the owner of the shop.” The document bore a stamp 
of 8 annas. The Court of first instance (Subordinate Judge 
of Banda) held that this document, which it termed a ‘‘ kiraya- 
namah,” was inadmissible in evidence, as being insufficiently 
stamped, and also for want of registration, and so finding 
proceeded to dismiss the plaintiff’s suit. On appeal the lower 
appellate Court (District Judge of Banda) held that the docu- 
ment, which it called a “ lease,” was sufficiently stamped and 
did not require registration. That Court accordingly set aside 
the decree of the Court of first instance and remanded the case 
under the provisions of section 662 of the Code of Civil Proce- 
dure. From this order of remand the defendant appealed to 
the High Court. 

Munshi Qulzari Lai, for the appellant. 

Munshi GoJeul Prasad, for the respondent. 


• Eirst Appeal No. 12 of 1904 from au order oj 
J udg© of Banda, dated the 17 th, of ^November _ 1903. 
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Blair and Burkitt, JJ.—This is an appeal against an 
order of the District Judge of Banda remanding the case for 
trial on the merits under the provisions of section 562 of the 
Code. We think the order of the District Judge was right, 
but not altogether for the reasons given by him, A certain 
document was produced before the Court of first instance, which 
that Court called a kiraya-namah ” and the District Judge 
a lease.” The Subordinate Judge held that the document in 
question was written on insufficiently stamped paper, as it should 
have been written on a stamp paper of Es. 6 and that it should 
also have been registered. As to the decision that the docu- 
ment should have been written on a stamp paper of Es. 5, the 
Collector certifies that the 8-anna stamp on which it has been 
written is sufficient. The Subordinate Judge, on account of 
non-registration and the insufficient stamp, refused to admit the 
document in evidence, and then, strange to say, dismissed the 
suit. Why he did so is not clear, for this document, what- 
ever be its name, was produced as part of the evidence in the 
case, and we do not understand why, because that piece of 
evidence was inadmissible, the Court should have refused 
to take any other evidence. The District Judge decided that 
the document did not require to be registered, but, strange to 
say, he persistently throughout his judgment describes this 
document as a lease.” It is not a lease. It is not even a 
counterpart of a lease, for as there was no lease in existence, 
there could be no counterpart. The document is nothing more 
or less than a unilateral statement drawn up by the predecessor 
in title of the defendants, in which he sets out his intentions as 
to various matters. This document is not addressed to anyone. 
It is not accepted by anyone, and no one but the executant is a 
party to it. Why the Judge should describe as a lease a docu- 
ment to which no one is a party as a lessor we cannot under- 
stand, nor can we understand how the court of first instance 
described it as an agreement to pay rent. An agreement implies 
consent of two parties. In it we have no one but the execu- 
tant, who sets out what he intended to do. We therefore think 
that that document was admissible, whatever may be its worth, 
in evidence, and the Court of first instance v/as wrong in 
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rejecting it, and we also think that Court was still more in 
error in refusing to accept other evidence because it considered 
this document inadmissible. Wa therefore for these reasons 
dismiss this appeal with costs. 

Appeal disniissed. 


REVISIONAL CIVIL. 

before Mr. Justice Ailcman. 

MoCAEKON (Defendant) v. P. WELTI (Plaintiff) .• 

Act No. IX of 1887 (Irovineial Small Cause Courts Act), section 25 
— Memsion— Powers of High Court — Civil Procedure Code, section 622. 

Held that the powers of revision given to the High Court by section 25 
of the Provincial Small Cause Courts Act, 1887, are more extensive than 
those exerciseable by the Court under the provisions of section 622 of the 
Code of Civil Procedure as at present interpreted. Sarman v. Xhuhan (1) 
referred to. 

In this case the plaintiff broiiglit a suit against the defend- 
ant in the Court of Small Causes at Mussoorie asking for 
damages for alleged wrongful dismissal to the extent of 
Es. 499-12-0, Summons for final disposal of the suit was served 
on the defendant on the 2ad of May for the next day. The 
defendant seems not to have at once looked at the date given for 
appearance in the summons, and in consequence did not appear 
in Court on the 3rd of May, In consequence of her failure to 
appear a decree was passed against her ex parte. She applied 
under section 108 of the Code of Civil Procedure to have this 
ex parte deovee set aside^ but her application was dismissed 
upon the ground that, if she did not in fact^ which the Judge 
seemed to doubt, look at the date fixed in tlie summons for her 
appearance, she ought to have done so, and had she done so, 
might have appeared, if only to ask for an adjournment. Against 
this order the defendant applied in revision to the High Court. 
Mr. W. Wallachjfoj: the appellant. 

Mr. E. A. Howard, for the opposite paity. 

Aikman, J. — This is an application asking this Court to 
deal under section 26 of the Provincial Small Cause Courts Act 
* Civil llevision No. 24 of 1904. 

(1) (1894) 1. L. 11., 16 All., 476. 
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of 1887 with a case disposed of by the Court of Small Causes at 1904 , 
Mussoorie. The plaintiff, Mr. F. Welti, brought a suit against Mt;e:A.ER 02 r 
the applicant to recover E.s. 499-12-0 for wrongful dismissal. 

The applicant was served with the summons on the 2iLd of May 
last. By the summons she was directed to appear within less 
than twenty-four hours from the time of service to answer the 
suit, and she was warned that she must be prepared to produce 
all her witnesses on the following day. The applicant did not 
appear, and an ex parte decree was passed against her. She 
applied under section 17, sub-section 1, for an order to set aside 
the ex parte decree. The application was refused, and the appli- 
cant moves this Court to set aside the order of refusal. The 
learned counsel for the opposite party raises a preliminary objec- 
tion that this Court has no authority under section 25 of the 
Provincial Small Cause Courts Act to interfere, and contends that 
the discretion to interfere is governed by the principles embodied 
in section 622 of the Code of Civil Procedure. Having regard to 
what was said in the Full Bench case of this Court, Sarman Lai 
V. Khuhan (1), I am of opinion that this Court has greater 
powers of interference under section 25 of the Provincial Small 
Cause Courts Act than it has under section 622 of the Code of 
Civil Procedure, at least as now interpreted. In my opinion 
this is a case in which I can and ought to interfere. The appli- 
cant stated on oath that she had not looked at the date in the 
summons. The learned Judge of the Court below is not inclined 
to believe this, and holds that, if she did not look at the date, 
she was bound to do so, and that her omission to look at the date 
is no excuse for her failure to attend in compliance therewith. 

No doubt the applicant is to blame for not having looked at the 
date, but, seeing that the order was for the final disposal of the 
suit, and that she was told to be prepared to produce all her wit- 
nesses, I think that it is very probable that it never struck her 
that she was being given less than twenty-four hours to do this. 

I think she may well have imagined she had several days, a 
week at least, to appear, answer and produce witnesses. In my 
judgment the learned Judge ought to have granted the applica** 
tion. But as the applicant was undoubtedly guilty of a certain 
(1) (18940 I. L. B., 16 AIL, 47G, 
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degree of carelessness, she must, even though that carelessness 
was not altogether inexcusable, pay the costs of the other side. 
I accordingly reverse the order of the Court bolow refusing to 
set aside the ex parte decree and direct the Court below to fix 
another date for the trial of the suit. This order is condi- 
tional on the applicant paying into the Court below all the 
taxed costs hitherto incurred up to this date by the plaintiff, 
exclusive of the court fee on the plaint. These costs must be 
paid in within a fortnight from the date on which this order is 
received in the Court below. If the costs are not paid in within 
the time fixed, this application will stand dismissed with 


APPELLATE CIVIL. 


Before Mr. Justice Burhitt. 

KHUBA BAICHSH (Pbaintipp) r. AZIZ ALAM (Bebbnbant).* 

Cix^il Brocedure Code, section ZV7---Bxoci(^tion of docree-Smt based on the 
ground that the certified purchaser is not the real purchaser — BenaMidar* 

One Habib Alam in execution of a decree for money against Masud Alam 
attached and brought to sale tbe onc-tbird share of Masud Alam in certain 
house property, and it was purchased by Aziz Alam, the son of the judgment- 
debtor. Subsequently the same property was again attached and sold at the 
instance of Habib Alam, and this time was purchased by Khuda Bakhsh. 
Khuda Bakhsh was obstructed in obtaining possession of the property, and 
thereupon brought a suit for possession to which he made Masud Alam and 
others, alleged to be co-parceners in the property, parties defendants, but not 
the auction purchaser, Aziz Alam. Aziz Alam was, however, added as a defend- 
ant under section 32 of the Code of Civil Procedure. BCeld that to these facts 
section 317 of the Code was applicable and that the suit must bo dismissed. 

The facts out of which this appeal arose are as follows : 

One Habib Alam obtained a decree for money against 
Masud Alam. In execution of that decree Habib Alam put 
up for sale the one-third share of Masud Alam in some house 
property. The property was sold by auction and was purchased 
^ by Aziz Alam, the sou of the judgment-debtor. Some time 
after this Habib Al am attached and put up again for sale the 

•second Appeal No. 686 of 1903, from a decree of Babu Jai Lai Suhordr. ^ 
nate Judge of Azamgarh, dated the 23rd of April 1903, reversing a Uecro^tf 
1903 Murari Lai, Munsif of Muhammadabad Gohna, dated the 2/th of Janlrj 
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same interest in the same house property which had been 

attached and sold under the former decree. At this second sale — 

the property was purchased by one Khuda Bakhsh. But when B^mic 
Khuda Bakhsh attempted to obtain possession under his pur- aziz Aiam 
chase, he was obstructed, and he thereupon brought a suit for 
possession against the decree-holder and Masud Alam and two 
other persons who were alleged to be co-purchasers in the house 
property. Aziz Alam was not originally a party to the suit, 
but his name was added to the array of defendants under sec- 
tion 32 of the Code of Civil Procedure. The Court of first 
instance (Munsif of Muhammadabad Gohna) decreed the plain- 
ti ff’s claim, but on appeal that decree was reversed by the Sub- 
ordinate Judge of Azamgarh, who found that the suit as 
against Aziz Alam the appellant, before him, offended against 
the provisions of section 317 of the Code of Civil Procedure. 

Against, this decree the plaintiff Khuda Bakhsh appealed to 
the High Court. 

Maulvi Muhammad Ishaq, for the appellant. 

Mr. Abdur Raoof and Maulvi Muhammad Zahuv for the 
respondent. 

Bdekitt, J. — This is in some respects a peculiar suit. One 
Habib Alam, who is a cousin of the defendant respondent, Aziz 
Alam, obtained a decree for money against Masud Alam, father 
of Aziz Alam. In execution of that decree he put up for sale 
the one-third share of Masud Alam in some house property. It 
was sold by auction and purchased by the defendant Aziz Alam, 
son of Masud Alam. The purchase money at the auction was 
duly deposited in Court and was paid to the decree-holder, Habib 
Alam. Some time afterwards Habib, probably hearing that the 
auction purchaser was the son of the judgment-debtor, thought 
that he might try to get some more money out of this property, 
and so he attached and put up again for sale the same interest 
in the same house property which had been attached and sold 
under the former decree. It was purchased by the plaintiff 
appellant, Khuda Bakhsh. When' the latter attempted to obtain 
j)ossession under his purchase, he was obstructed, and he there-" 
upon brought a suit for possession against the decree-holder and 

against Masud Alam and two other persons who were alleged to 
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1904 be oo-parceners in tlio house property. Aziz Alam was after- 
Kmn^ wards made a defendant under section 32 of the Code of Civil 

Bakhsh Procedure. The suit was decreed hy the Court of first instance, 

Aziz Aiam. but on appeal that decree was reversed by the learned Subordi- 
nate Judge, who most absurdly found that the suit was barred 
by the second clause of section 317 of the Code of Civil Proce- 
dure. The learned Subordinate Judge evidently failed to 
observe that this suit was not one to obtain a declaration. His 
reason therefore for dismissing the suit cannot be supported. 
But I am of opinion that for' other reasons the suit must stand 
dismissed. The only defendant impleaded as a respondent to 
this appeal is Aziz Alam, and I have to consider the suit only 
as against him. Now, on the frame of the suit in the original 
array of parties the plaintiff, perhaps not unwisely, avoided any 
mention of Aziz Alam, but it was perfectly clear that, as Aziz 
Alam was the certified purchaser, the suit could not be fought 
out without his presence. He was therefore made a defendant. 
It was contended for the defendant befoi’C the feubordinate 
Judge that the suit was one which is forbidden by the first clause 
of section 317 of the Code. I am of opinion, though not with- 
out some slight hesitation, that such is the case. The suit as 
against the defendants other than Aziz Alam is not at all affected 
by section 317, and in fact they are only nominal defendants. 
But when we come to the case of Aziz Alam and look to see 
what is the relief which the plaintiff must be considered to seek 
against him, it is clear that as regards Aziz Alam, the suit can be 
maintained only on the ground that the purchase of the one-third 
share in the house property made by Aziz Alam was made on. 
behalf of his father. The plaintiff appellant being the auction 
purchaser at the second sale of course could have no title against 
Aziz Alam if the purchase by the latter had been from his own 
funds and for his own purposes. But it has been found as a fact 
that the purchase by Aziz Alam was not a purchase for himself, 
but was a purchase for his father, and that the funds with which 
he made the purchase were supplied by his father. Aziz Alam 
admittedly is the certified purchaser of this property, and from 
what I have said above, it is clear that this suit can succeed 
against him only on the ground that it has been proved that the 
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purchase made by Aziz Alam was a henami purchase in his 
father's interest. To use the words of section 817, the suit as 
against Aziz Alam is maintainable only on the ground that the 
purchase was made on behalf of another person. That I think 
is the mischief aimed at by the first clause of section 317. It is 
perfectly clear that, unless Aziz Alam was made a party, the 
suit could not possibly succeed, and that on his being made a 
party it can succeed only on it being proved that he was henami 
for his father. That is the kind of suit which section 317 for- 
bids. For the reasons given above, although I may say that 
I disagree with everything contained in the judgment of the 
lower Court, I must dismiss the appeal with costs. 

Appeal dismissed^ 


^ before Mr. Justice Knox, Acting C7def Justice, and Mr. Justice Aihman. 

I BABU LAL (Plaintiff) v. ASI KUXWAR anl anothbb (defendants) • 
Act Ab. VllofldJO (Court Fees Act) section 10-(2 ) — Court fee — Kett ^ro* 
jits or marJcet mlue wrongly estimated — Limitation, 
ii Where action is taken by a Court under section 10 of the Court Pees Act, 

^ 1870, the Court is not bound, as in the case of action taken under section 64 

of the Code of Civil Procedure, to fix a time within the period of limitation 
for the suit within which the deficiency in the Court fee must be made 
good, this section applying to a different stage of the suit from that contem- 
plated by section 64 of the Code of Civil Procedure. Taliya Kesara Vadliyar 
V. Sug^annair (1) followed. Janti Frasad v. Bachu Singh (2) and BalJcaran 
Bai V. O-ovind Nath Tiwari (3) distinguished. Du>rga Singh v. Bisheshar 
Bayal (4) referred to. 

" The plaintiff in this case came into Court asking, first, for 

the cancellation of a certain sale deed, and, secondly, for posses- 
sion of the property covered by the sale deed, or, in the alter- 
native, for a decree for maintenance of possession. The plain- 
tiff valued the property claimed at Es, 1,299, and stamped his 
plaint accordingly. One of the pleas taken in the written 
statement was that the property was undervalued and the plaint 
in consequence insufficiently stamped. An issue was framed 

• Second Appeal No. 90 of 1903 from a decree of L. Marshall^ Esq., Offici.* 
ating District Judge of Grhazipur, dated the 12th of December 1902, reversing^ 
a decree of Eai Anant Bam, Subordinate Judge of Ghazipur, dated the 12th of 
September 1902. 

(1) (1880) I. L. B., 2 Mad., 308. 
aS98) I. L. B., 16 All, 05. 
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(3) a890) I L, E., 12 All., 129. 
<4) (1303) I. Ii. E., 24 AIL, 218. 
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on this qaestion, and after in(][uiry the Court fonnd that the 
true value of the property was Bs. 1,861. The Court thereupon 
took action under section 10 of the Stamp Act, 1870, and stayed 
the suit, fixing a time within which the additional court fee 
was to be paid in. The additional court fee was paid within 
the time fixed : the suit was then heard on the merits, and the 
Court decreed the claim, giving the plaintiff a decree for main- 
tenance of possession, as it found him to be already in possession 
of the property in suit. On appeal the lower appellate Court 
(District J udge of Ghazipur) allowed the appeal and dismissed 
the suit on the ground that at the time when the additional 
court fee was paid by the plaintiff the suit was barred by limi- 
tation. The plaintiff thereupon appealed to the High Court. 

Mr. Abdul Majid and Mimshi Qobind Prasad j for the 
appellant. 

Mr. A. E. RyveSy for the respondents. 

Knox, Acting C. J. — The suit out of which this second 
appeal has arisen was instituted on a plaint in which the plain- 
tiff prayed for two reliefs, first, that the sale deed, dated the 
9th of March 1896, might bo declared null and void as against 
the plaintiff and, secondly, that the plaintiff^s possession might 
be maintained over the property covered by the sale deed ; and 
if the plaintiff were found to be out of possession, the prayer 
was that the defendant be dispossessed and the plaintiff be put 
in possession. The plaintiff valued the property at Es. 1,299, 
and he stamped his plaint accordingly. One of the pleas taken 
in the written statement was that the suit had been under- 
valued and the court fee paid was inadequate. An issue was 
framed on this question, and after an inquiry the Court found 
that the value of the land in dispute was Es. 1,851. The Court 
then acting under the provisions of section 10 of the Court Pees 
Act stayed the suit until the additional fee rendered necessary 
by the Courtis finding on the value of the property was paid 
in. The additional fee was paid in within the time fixed by 
the Court. The Court then heard the suit on the merits, set 
aside the sale deed, and finding that the plaintiff was in posses- 
for maintenance of possession only. The 
They did not in the memorandum of 
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appeal take any objection to the action of the Court in fixing a 1904 
i time for payment of the additional eourt fees. It appears, babf Lah 

however, when the case was argued in appeal before the learned 
Judge, a verbal objection was taken that, as the period of limi- Kuitwar. 
tation had expired before the additional court fee was paid in, 

* the suit should have been held barred. The learned District 

Judge sustained this objection, and without 'going into the 
merits, dismissed the plaintifP^s suit. The plaintiff comes here 
in second appeal. For the respondent reliance is placed on the 
decisions of this Court in Jainti Prasad v. Baohu Singh (1), 

Balkaran Rai v. Oohind Nath Tiwari (2) and Durga Singh Y. 

Bisheshar Dayal (3). This last mentioned case is in point. 

But it is to-be noted that in that case the provisions of section 
10, clause 2, of the Court Fees Act No. VII of 1870 were not 
referred to. I have consulted the learned Chief Justice, who 
was a party to this judgment, and have his authority for saying 
I that had the attention of the Bench been called to this section, 

’ the decision might have been different. The other two cases on 

which reliance has been placed are distinguishable from the 
^ present case in this respect, that in one of them the plaint, and in 

the other the memorandum of appeal, had not been admitted 
when the question of the proper court fee to be paid was raised. 

In the present case the question of the court fee to be paid was 
not raised until after the plaint had been admitted and regis- 
tered. The court fee paid was adequate, having regard to the 
value stated in the plaint. It is clear that section 64 of the Code 
" of Civil Procedure and section 10 of the Court Fees Act have 

reference to diflferent stages of a suit. In this view I find the 
Madras High Court agreeing, vide Valiya Kesava Vadhyar v. 
Suppannair (4). There is no suggestion here that the plaintiff 
fraudulently under- valued the property which he was claiming. 

A plaintiff may make a bond fide mistake as to the value of 
the property which he claims, and it would, in my opinion, 
be repugnant to justice to hold that if after an inquiry, which 
may be a lengthy one, and which may not be finished in time 
for him to pay in the additional court fee within the period of* 



(1) (1893) I. L. 15 All., 65. (3) (1902) 1. L. B., 24 All., 218. 

(2) (1890) I. L. R., 12 All., 129.. (4) (1880) I. L. B., 2 Mad., 308. 
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1904 limitation, the Court fee paid were fou!>d insuffioieiit, his suit 
iubtt LiuT barred. It seems to me that it was to meet a case 

Aai ^^***'^ section 10 of the Court I'ees Act ivas enacted. 

KtnrwAs. 1^ my opinion the learned Judge was wrong in the view he 
took. I allow this appeal and remand the case for decision 
on the merits. 

Aikman, J. — I agree in what has been said by the learned 
Acting Chief Justice. But I would also rest my opinion on 
another ground. The plaintiff asked for a declaratory decree 
and in the alternative for a decree for possession. It has been 
held by this Court that it is open to a plaintiff to ask in the 

same suit for two such reliefs. It is quite clear that when two 
reliefs are^ asked for, each may be governed by a different period 
of limitation. So far as the first relief, viz., for declaratory 
decree, was concerned, the plaint was adequately stamped. But 
it was not sufficiently stamped to cover the second alternative 
relief, vis., a decree for possession. The deficient court fee on 
the claim for possession was made good well within the period 
of limitation fixed for a suit for po.ss'ession. This, in my view 
IS another reason why the order of the lower appellate Court 
cannot be supported. I concur in thinking that the appeal 
should be allowed. 

By THE CoDET The order of the Court is that the appeal 

be allowed, the decree of the lower appellate Court be set aside 
and the case remanded with directions to the lower appellate 
Court to re-admit the appeal under its original number in the 
register and dispose of it according to law. Costs here and 
hitherto will abide the result. 

Appectl decreed (i%d cause Tema%ded» 


1904 

August 6. 


Before Mr. Justice Slair and Mr. JmUoe JBamrji 
HANS RAJ (Dppbkbant) .. RATNI JVTALA DEI • 

C^nltroceduro Code, section S86-Suit of the nature cogni.ahle hj a olurt 
of Small Causes-^’Appeal, 

The plaintifE sued as widow of a deceased Brahman priest to recover from 
the defendant certain books containing lists of the clients of her late hus 
w..d .1.. . 60. ,1.. .11.^., „ a., a. 

f Appeal No, 29 of 1904 under seotioiq. 10 of tbe Letters. Paten a" ' 
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entrusted witli tlie books and bad realized the money as her agent for the 
purpose of carrying on the business of her deceased husband, and, contrary 
to the terms of the agency, had not handed over the money which he bad 
obtained from the clients to her. Seld that this was a suit of the nature 
cognizable by a Court of Small Causes within the meaning of section 686 of 
the Code of Civil Procedure. 

The plaintiff in this suit alleged that her late husband had 
been a priest, and as such owned several books (called pothis) 
containing lists of his clients. She herself, being a woman, 
was not able to carry on her husband^s business in person, and 
had therefore handed over the books to the defendant in order 
that the defendant might carry on the business of purohit on 
her behalf and make over the proceeds to her. The defendant, 
however, had realized money from the jujmans and had not 
made it over to her according to the agreement between the 
parties, and the plaintiff therefore claimed x-estoration of the 
books and a sum of Ks. 60 as money realized on her behalf by 
the defendant from the jujmans. The court of first instance 
(Munsif of Deoband) on a construction of the agreement 
between the parties decreed the plaintiff^s claim for the money, 
but dismissed it so far as restoration of the books was asked 
for, and this decree was confirmed by the lower appellate Court 
(Assistant Sessions Judge of Saharanpur with powers of a 
Subordinate Judge). The plaintiff appealed to the High Court, 
where, the appeal coming on for hearing before a single Judge 
of the Court, an objection was taken that the suit was one of 
the nature cognizable by a Court of Small Causes, and therefore 
appeal lay by reason of section 586 of the Code of Civil Pro- 
cedure. The learned single Judge, however, held that the suit 
was one for rescission of a contract, and therefore not within 
the cognizance of a Court of Small Causes. He heard the appeal 
and varied the decree of the Court below by ordering restoration 
of the books. Against this decree the defendant preferred an 
appeal under section 10 of the Letters Patent of the Court. 

Pandit Sundar Lai and Pandit Baldeo Ram, for the appel- 
lant. 

Mr. A. E, Ryves, for the respondent. 

Blair and Banerji, JJ. — ^The first contention raised in 
this appeal is that the suit was one of the nature cognizable in 
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a Court of Small Causes, and that, tlie value of tbe subject- 
matter being below Rs. 500, no second appeal lay, and that the 
learned Judge of this Court was wrong in entertaining the 
appeal. In our judgment this contention is valid. The plain- 
tiff sued to recover possession of certain books containing lists 
of clients, which the plaintiff stated she had made over to the 
defendant. She also claimed a sum of Es. 60, which she 
alleged the defendant had collected on her behalf. The claim 
was thus one for the recovery of movable property and of 
money, and was, on the face of it, of the nature cognizable in 
a Court of Small Causes. The learned counsel for the respond- 
ent contends that the suit came within one of three exceptions 
mentioned in the second schedule appended to the Provincial 
Small Cause Courts Act, namely, exceptions 15, 18 and 13. 
Exception 15 relates to suits for the specific performance or 
rescission of a contract. It is conceded that this is not a suit 
for the specific performance of a contract. The contention 
accepted by the learned Judge of this Court is that it was a suit 
for the rescission of a contract. We are of opinion that the 
suit cannot be regarded as one for the rescission of a contract. 
So far from being a suit for the rescission of a contract, the suit 
was brought by the plaintiff to recover money in pursuance of 
a contract. There is no prayer for the rescission of any con- 
tract, nor is any allegation made in the plaint from which it 
may be inferred that the plaintiff sought to rescind the agree- 
ment which she filed with the plaint if agreement it was. 
Article 15 therefore has no application to the case. Article 18 
is still more inapplicable, as this is not a case of trust. On the 
contrary, the suit was brought against a so-called agent for 
recovery of property placed in his hands and of money received 
by him on the plain fciff^s behalf. Article 31 cannot apply, as 
the suit cannot by any stretch of reasoning be said to be one 
for an account. The mere fact that accounts may have to be 
taken for the purpose of ascertaining the amount due to the 
plaintiff cannot give the suit the character of a suit for an 
account. The value of the subject-matter of the suit must 
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purposes of jurisdiction. That value in this case being below 
Es. 500, section 586 of the Code of Civil Procedure forbids 
the entertainment of a second appeal in such a suit, are 
of opinion that no second appeal lay. W^e accordingly allow 
this appeal, and, setting aside the judgment and decree of this 
Court, dismiss the appeal to this Court with costs. 

Appeal decreed. 

JBefore Sir tTohu Staiiley, ChieJ tT'iisticef dnd H^r, ifustice BurTcitt. 

SARABJIT PARTAP BAHADUR SAHI and anotheb (Plaintijts) -e. 

INDARJIT PARTAP BAHADUR SAHI and anothbb (BErENDANTs).* 
Sindu cusiotu — Ttnjpcirtihle ra>j — JEvideuce — Sejpctrate aeguisitions 

of holder of imjpartihle raj — Tresumjption. 

One Raja Pateh Sabi was the owner of a raj-riasat to which by 
family custom the incidents of primogeniture and impartibility applied, the 
younger sons receiving portions of the estate by way of babuai ” allowance. 
The bulk of the property of the riasat was situate in the district of Saran, 
but there was also a not inconsiderable portion in the district of Gorakhpur. 
After the battle of Buxar in 1764 the property in Saran was confiscated by the 
British Government; but the Gorakhpur property was then in territory 
belonging to the Hawab Wazir of Oudh, which was not ceded to the British 
Government until 1801. JSeld that the application of the customs of primo- 
geniture and impartibility to the Gorakhpur property was unaffected by the 
confiscation of the property in Saran ; and semble that even if (which, 
however, was found not to have been the case) the Gorakhpur property had 
been altogether acquired after confiscation of the property in Saran these 
customs, being part of the iiersonal law of the family, would still govern 
such after acquired property. 

It is of the essence of family usages that they should be certain, invari- 
able and continuous, and well established discontinuance must be held to 
destroy them. Where, however, such a custom has been proved the onus is 
upon the party who alleges the discontinuance thereof to prove that fact. 
Maj Kiahen Singh v. Bamjog Surma Mozoomdar (1) and Soorendro Ifath Bog 
Y. Muaaamut Seeramonee Burmoneah (2; referred to. But such a discontinu- 
ance was held not to be established by one instance in which a female having 
no title had usurped possession of the family property and had then gone 
through the form of making, by way of a compromise, a gift of it to the 
rightful heir, there being otherwise clear and consistent evidence of the 
existence of the custom. 

A compromise between members of a Hindu family whereby " babuai 
allowance is fixed and a dispute with regard to the family property is 

•First Appeal Ho. 214 of 1901 from a decree of Babu Ramdhau MukerU 
Additional Subordinate Judge of Gorakhpur, dated the 3rd of August 1901, * 

(1) (1872) I. L. R., 1 Calc., 186. (2) (1868) 12 Moo., I. A., $1. 
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terminated will, if just and legal, be binding on tbo minor cliildren of the 
parties thereto. Tiiam Singh v. Ujagar Smgh (1) and Chmivirafa v* 
Danava (2) referred to. 

If the owner of an estate the devolution of which is governed by family 
custom acquires separate property, but does not in his life-time alienate the 
property so acquired, or dispose of it by his will, or leave behind him some 
indication of a contrary intention, the reasonable presumption is that he 
intended to incorporate it with the family estate. LaJcshmi^athi v. Kanda^- 
sami (3) and Bamasami Kamaya Naih v. Smdaralingasami Kamaya Ifaik 
(4) referred to. 

The following pedigree will illustrate the relationship 
between the parties to this litigation. 

FATEH SAHI. 


Arimardan Sahi = 
Badam Kuari. 


Dalmardan Sahi. 


Shamshcr Sahi. 


Dalip Sahi=:XJsmed 1^ 

Kuari. dagjit Sahi. 


Bam Bahadur 
Sahi. 


Sawant Sahi 
=ltain Charan 
Kuari. 


Sidheshwari Prasad Ganjeshwari Prasad 
Narain Singh. . Narain Singh. 


Pirthipat Sahi. 

Kharag Bahalur Sahi 
=Tileshwari Kuari. 

Krishan Partap Bahadur Sahi 
=Kamal Kuari (Defend mt No. 2). 


Bn j cshwari Prasad 
Narain Singh. 


Dalthamman Siilu. 


Satrujit Partap Bahadur Sahi 
(deceased) =:Padam Kuari. 

Indarjit Partap Bahadur Sahi 
(Defendant No. 1), 


Sarah jit Partap Bahadur 
Sahi (Plaintiff No. 1). 

I 

Chhatarpat Bahadur Sahi 
alias Hira Salmi, minor ’ 
' (Plaintiff No, 2). 


The suit was one for partition of a large number of villages 
situate in the districts of Gorakhpur, Gya and Basti, known as 
the Tamkohi Raj. The plaintiffs claimed to bo entitled to a 
share in the estate along with the defendant Indarjit Partap 
Bahadur Sahi by right of inheritance according to the ordinary 
rules of Hindu Law. They also put forward . alternative claims 
to portions of the property described in various schedules to the 


(.!> (1878) I. L. E., I All.; 661. 

(2). .<1894) I. E-E., 19 Bom,, 693. 


(3) (1892) r. L. E., 16 Mad., 64. 

(4) (1893) I. E. E>, 17 Mad., 422. 
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plaint. As regards the properties mentioned in schedules Bl, 
B2 and B3, they alleged that Kharag Bahadur Sahi, grand- 
father of the plaintiff No. 1, was the absolute owner of these 
shortly before his death gave a moiety 
of them to his wife Musammat Tileshwari Kuari ; that subse- 
quently Musammat Tileshwari Kuari acquired by purchase the 
properties mentioned in scheiule C, and that she was entitled 
to the properties mentioned in schedule D under a gift from 
her father at the time of her marriage. They also alleged that 
Krishan Partap Bahadur Sahi, the father of plaintiff No. 
acquired the properties set forth in schedule E and owned the 
same independently of the Eaja and free from any family 
custom governing the devolution of the Raj. To a share in all 
these properties the plaintiffs laid claim as being properties of 
Krishan Partap Bahadur Sahi, which descended upon his death 
to the members of his family according to the ordinary rules of 
Hindu Law. 

The defence of the principal defendant Indarjit Partap 
Bahadur Sahi^ whose estate was under management of the Court 
of Wards, was that all the property in dispute formed part of 
the Tamkohi Raj ; that the Raj was an impartible raj, devolving 
upon the death of the Raja in accordance with a well-established 
family custom upon the eldest son, the younger son or sons, 
as the case might be, obtaining maintenance in recognition 
of his or their rights as a Babu or Babus ; that he as the only 
son of the late Raja Satrujit Partap Bahadur Sahi was entitled 
to the Raj, and the plaintiffs were only entitled to Babnana or 
maintenance. He also relied upon an agreement dated the 
20th of July, 1805, which was entered into between his father 
and plaintiff No. 1 shortly after the death of their father Eaja 
Krishan Partap, as a bar to the plaintiffs’ claim. In this agree- 
ment the custom of the family was declared, namely, that after 
the death of the Raja occupying the gaddi his eldest son became 
the owner and possessor of the entire property appertaining to the 
Raj-riasat, and the other sons lived with and were maintained 
by him, but that if they wished to become separate from the Raja, 
they got their rights as Babus out of the property. Then it 
lyas stated that after the death of Raja Krishan Partap Bahadur 
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Sahi, Satrujit Partap Bahadur Salvi became the oceupaot of the 
gaddi of the Raj-riasat of Tarnkohi according to the practice of 
the family, and the owner of the whole property. Then it was 
agreed between the parties that Sarabjit Partap should live 
according to old custom with his brother and be maintained by 
him, but that if at any time he wished to separate from his 
brother, a one-eighth share of the entire property of the Raj-riasat 
should be given to him. It was also agreed that if Raja 
Satrujit should have no male issue, or if, there being male issue, 
they should thereafter fail, then Sarabjit and his male descend- 
ants should become the owners and occupy the gaddi of the 
Raj-riasat. 

In the plaint this agreement was mentioned, but there was 
no prayer to have it set aside or cancelled. It was alleged that 
the minor plaintiff was no party to the same, he having been 
less than a month old at the date of its execution. As to plaintiff 
No. 1 it was pleaded that the agreement was not binding on 
him, the allegation being that it was without any consideration ; 
that the consent of this plaintiff to it was obtained by undue 
influence, and that it w^as executed under a mistaken notion 
that there was a family custom according to which tlie proper- 
ties formed an impartible raj. 

The second defendant Musammat Ram Kamal Kuari, who 
was the mother of plaintiff No. 1, filed a written statement in 
which she supported the claim of the plaintiffs. She also laid 
claim to some of the villages in dispute, as well as to some other 
villages, under a will alleged to have been made by Raja 
Kharag Bahadur, the father of Baja Krishan Partap Bahadur, 
in favour of his wife Musammat Tileshwari Kuari, and a 
subsequent gift by Tileshwari Kuari to herself. 

The Court of first instance (Additional Subordinate Judge 
of Gorakhpur) held that there was no foundation for the claim 
of the second defendant, and disallowed it, and she did not 
appeal from that decree. The Court also held that the property 
in dispute formed an impartible raj, and fchat the agreement of 
the 20th of July, 1895, was binding upon plaintiff No. 1, tboogh 
not upon his son, he being no party to it. As regards the alter- 
native claim of the plaintiff the Court held that all the property 
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roentioned in the schedules to the plaint formed part of the raj 
and descended in accordance with the family custom set up by 
the principal defendant. The suit was accordingly dismissed, 
and from this decree the plaintiffs appealed to the High Court. 

Sir Walter Colvin, Babii Jogindro Nath Ghaudhri and 
Munshi Jang Bahadur Lai, for the appellants. 

The Hon’ble Mr. Gonlan, Mr. G, A, Wood, Pandit Sundar 
Lai and Pandit Moti Lai Nehru, for the respondents. 

Stanley, 0 J., and Burkitt, J.— This is an appeal against 
a decree of the Additional Subordinate Judge of Gorakhpur, 
dismissing the plaintiffs^ claim. The plaintiffs are Sarabjit 
Partap Bahadur Sahi, younger son of the late Eaja Krishan 
Partap Bahadur Sahi, and Chhatarpat Bahadur Sahi, his minor 
son ; and the defendants are Raja Indarjit Partap Bahadur 
Sahi, the minor son of the late Raja Shatrujit Partap Bahadur 
Sahi, who was the eldest son of Raja Krishan Partap Bahadur 
Sahi, and Musammat Ram Kamal Kuari, mother of plaintiff 
No. 1. 

This suit is one for the partition of a large number of villa- 
ges, situate in the districts of Gorakhpur, Gaya and Basti, 
known as the Tamkohi Raj. The plaintiffs claim to be 
entitled to a share in the estate along with the defendant 
Indarjit Partap Bahadur by right of inheritance according 
to the ordinary rules of Hindu Law. They also put forward 
alternative claims to portions of the property described in the 
schedules to the plaint. As regards the properties mentioned 
in schedules Bl, B2, and B3, they allege that Kharag Bahadur 
Sahi, grandfather of plaintiff No. 1, w^as absolute owner of these 
properties, and that he shortly before bis death gave a moiety 
of them to his wife Musammat Tileshw^ari Kuari; that subse- 
quently Musammat Tileshwari Kuari acquired by purcha^'e the 
properties which are mentioned in schedule C, and that she was 
entitled to the pi’operties mentioned in schedule D under a gift 
from her father at the time of her marriage; also that Krishan 
Partap Bahadur Sahi, the father of plaintiff No. 1, acquired the 
properties set forth in schedule E and owned the same independ- 
ently of the Eaja and free from any family custom governing 
the devolution of the Raj, To a share in all these properties 
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the plaintiffs lay claim as being properties of Krislian Pai'tap 
Baliadur Sahi, which descended npon his death to the members 
of his family according to the ordinary rules of Hindu Law. 

The defence of the principal defendant, Indarjit Partap Baha- 
dur Sahi, whose estate is under the management of the Court of 
Wards, he being a minor, is that all the property in dispute 
forms part of the Tamkohi Eaj and that this Eaj is an imparti- 
ble Eaj, devolving on the death of a Eaja ija accordance with a 
well-established family custom npon the eldest son, the younger 
son or sons, as the case may be, obtaining maintenance in recogni- 
tion of his or their rights as a Babu or Babus, and that as the 
only son of the late Eaja Satrujit Partap Bahadur Sahi, he is 
entitled to the Eaj and the plaintiffs are only entitled to 
Bahuana, or maintenance. He also relies upon an agreement, 
dated the 20th day of July 1895, which was entered into between 
his father and plaintiff No. 3, shortly after the death of their 
father Eaja Krishan Partep, as a bar to the plaintiffs’ claim. 
In this agreement the custom of the family is declared, namely, 
that after the death of the Eaja occupying the gaddi his eldest son 
becomes the owner and possessor of the entire property apper- 
taining to the Eaj-riasat, and the other sons live with the 
eldest son and are maintained by him; but that if they wish to 
become separate from the Eaja, they get their rights as Babus 
out of the property. Then it is stated that after the death of 
Eaja Krishan Partap Bahadur Sahi, Satrujit Partap Bahadur 
Sahi became the occupant of the gaddi of the Eaj-riasat of Tam- 
kohi according to the practice of the family and the owner of 
the whole property. Then follows the agreement of the parties 
that Sarabjit Partap should live according to old custom with 
his brother and be maintained by him, but that if at any time he 
wi.shed to separate from his brother a one-eighth share of the 
entire property belonging to the Eaj-riasat should bo given to 
him. It was also agreed that if Eaja Satrujit should have no 
male issue, or if, there being male issue, they should thereafter 
fail, then Sarabjit and his male descendants should become the 
owners and occupy the gaddi of the Eaj-riasat. In the plaint 
this agreement is mentioned, but there is no prayer to have it 
9et aside or cancelled. It is alleged, as is the case, that plaintiff 
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No. 2 was no party to the same/ he having been less than a 
month old at the date of its execution. The plea is advanced 
that this agreement is not binding on plaintiff No. 1^ the allega- 
tions being that it was without any consideration ; that the 
consent of plaintiff No. 1 to it was obtained by undue in- 
fluence and misrepresentation and that it was executed under 
a mistaken notion that there was a family custom according to 
which the properties form an impartible raj. The defendant^ 
Musammat Earn Kamal Euari, who is the mother of the plaintiff 
Sarabjit, also filed a written statement, and in it she supports 
the claim of the plaintiffs. She also lays claim to some of 
the villages in dispute and also to a shpe in some other vil- 
lages under a will alleged to have been'^made by Eaja Kharag 
Bahadur, the father of Eaja Krishan Partap Bahadur, in 
favour of his wife Musammat Tileshwari Kuari, and a 
subsequent gift by Musammat Tileshwari Kuari to her. 

The Court below held that there was no foundation for the 
claim of this last mentioned defendant, and disallowed it/ and 
she has not appealed from the decree. It also held that the 
property in dispute formed an impartible Eaj and that the 
agreement of the 20th of July 1905 was .binding upon plaintiff 
No. 1, but was not binding upon his son, ho being no party to 
it. As regards the alternative claim of the plaintiffs, the Court 
below held that all the property mentioned in the schedules to 
the plaint formed part of the Eaj and descended accordingly in 
accordance with the family custom set up by the principal 
defendant. 

It will be convenient here to give the family pedigree 
beginning with Eaja Fateh Sahi. It is not necessary for 
the purposes of this suit to trace it further back. The parties 
to this suit are the great-great-grandsons of Earn Bahadur 
Sahi, who was the youngest of the four sons of Eaja Fateh 
Sahi. • 
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Sidbesbwari 
Prasad Narain 
Singb, 


Rajesbwari 
Prasad Narain 
Singb. 


Ganjesbwari 
Prasad Narain 
Singb, 


Pirtbipat Sabi, 


Balbbamman Sabi, 


Kbarag Babadur 
Sabi =Tilesb war i 
Knari. 


Krisban Partap Bahadur Sahi 
=Kamal Knari (Defendant No. 2) 


Satrujit Partap Bahadur Sahi 
(deceased) 

rrpadam Knari (widow). 

Indavjit Partap Babadnr Sahi 
' (Defendant No. 1). 


Sarabjit Partap Babadnr Sabi, 
(Plaintiff No. 1). 

Chbatarpat J^abadur Sahai alias 
Hira Sabi, minor 
(Plaintiff No, 2). 
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territory. He crossed the Gandak and settled on property situate 
on the west bank of the river, which was formerly described as 
Bank Jogni. The Hansapur estate in the district of Saran is 
admittedly an impartible Eaj. Owing to the hostility of Baja 
Fateh Sahi it was confiscated by the British Government and 
let out to farmers until the year 1790, when the Government 
conferred it upon Raja Chattardhari Sahi, at that time the eldest 
surviving member of a younger branch of the family of Raja 
Fateh Sahi. 

The sons of Fateh Sahi made several ineffectual appeals to 
the British Government for reinstatement in this part of their 
ancestral property. At a later date litigation ensued between 
two of the grandsons of Raja Chattardhari Sahi on the one side 
and a great-grandson on the other. The grandsons claimed to 
be entitled by inheritance in accordance with the ordinary rules 
of Hindu Law to a moiety of the entire property left by their 
grandfather. The great-grandson disputed their right to any 
share, alleging that the Raj had come to him as a member of 
the eldest branch of the family in accordance with the well- 
established custom of the family. The litigation closely resem- 
bles that in the present case. It was held by the appellate 
court confirming the decision of the Court below that the Hansa- 
pur property was a Raj and that by the rule of the family it 
descended entire to a single heir ; that the Government by 
setting aside a particular branch of the family did not in intent 
or in fact confiscate the property and thei*eby extinguish the 
rights of every member of the family ; that the family custom 
and the custom of the Kaj were not destroyed by the infringe- 
ment of the custom by virtue of which Raja Chattardhari Sahi 
acquired the estate (see Special Number Weekly Reporter, 97). 
This decision was upheld upon appeal by their Lordships of 
the Privy Council (12 Moore's Indian Appeals, 1). This 
litigation established the fact that the Hansapur estate was an 
impartible Raj, and this indeed is not denied. The case for 
the plaintiffs appellants is not that Raja Fateh Sahi did not 
formerly possess an impartible Raj in the district of Saran, but 
that the property which he inherited or acquired on the west 
bank of the river Gaiidak, and which belonged at the time of 
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acquisition to tlie Nawab Wazir of Oudb^ formed no part of 
that Eaj and was not impressed with the cliaracter of imparti- 
bility. It is said it w^as his self acquisitioiL with which he 
could deal as he pleased. The litigation to which we have 
referred, it is to be observed, had no concern with any property 
situate out of the district of Saran, but only to the property in 
Saran wfoich had been confiscated by the British Government. 
The Gorakhpur district was at this time in the territory of the 
Nawab "Wazir. For this reason, no doubt, we do not find in the 
reports of the above mentioned suit any special reference to the 
possessions of Baja Fateh Sahi out of the district of Saran. We 
notice, however, that in the judgment of their Lordships a 
reference is made to the estate of Raja Fateh Sahi situate in 
the dominions of the Nawab Wazir. 

The information given as to this family in the historical 
records of the district is meagre. Few matters are stated in them, 
and some of these, as wo shall presently show, are inaccurate. 
In the. Settlement Report of the Gorakhpur district of 1871 we 
find the following passage at page 131: — Talooka Bank Jogni 
belongs to the Raj of Tiimookoee (Tiimkohi). The original 
founder, a relative of the Hatwa Raja, is said to have crossed 
the river Gundak from the adjoining district of Saran and estab- 
lished himself in two villages. Bank and Jogunee, which he 
purchased from the former proprietors. In those days, when a 
state of warfare and internal strife was the normal condition of 
this pargana, the natural consequence of a powerful Raja obtain- 
ing sxich a footing in it was the gradual formation, partly by 
violent usurpation and partly by voluntary transfers of weak 
and powerless zamindars, of a large taluka, which in time came to 
include all the villages in the vicinity which the talukdar consi- 
dered worth possessing. This taluka has the roptitation of always 
having been well managed. The late Raja Khurak Bahadoor 
(Kharag Bahadur Sahi), whose systematic good management was 
a model to other talukdars in this district, died about a year 
before the present revision of settlement and the present Raja 
was then a minor. It is gratifying, however, to be able to record 
that since the death of Khurak Bahadoor the estate has bedn 
equally well managed without the intervention of the Court of 
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Wards by Eani Talessur Kixari, the mother of the minor Raja.^^ 
In his Statistical Account of Bengal, VoL XI, p. 369, Sir 
W. W. Hunter writes in regard to the Hatwa family as fol- 
lows:— When the East India Company obtained the financial 
administration of Behar in 1765, Fatti Sahai, then Raja of 
Hatwa, refused to pay revenue to the Company, On being 
pressed by the English troops, he retired to a large tract of 
forest between Gorakhpur and Saran, whence he frequently 
invaded the British territory. His inroads constantly inter- 
rupted the collections of revenue in 1772, and he is supposed to 
have killed one Gobind Ram, who then rented the property of 
Husepur, The Collector finding that the revenue of the Hatwa 
estate could not be collected recommended that the Raja should 
be pardoned on the promise of his receiving an allowance from 
Government. This proposal was sanctioned. The Raja came to 
Patna and promised that he would remain quietly with his family 
at Husepur. This promise, however, he soon broke ; and up to 
1775 committed constant depredations on the Company's terri- 
tories.^^ In the Historical Account of the North-Western Prov- 
inces, edited by Mr. Atkinson in 1881, at p. 450, Vol. VI, we 
find the following account of this district : — The terrible state 
of insecurity in the Sidhua Jogna pargana gave the opportunity 
for the rise of the two principal talukas which still comprise 
between them the greater portion of the pargana. The first of 
these was Bank Jogni taluka or Tamkohi Raj, which was founded 
by Fateh Sahi Bhuinhar, Raja of Hoshyarpur (Hansapur) in 
Saran. He claimed descent from Mayyiira, founder of the 
Majhauli Raj by a Bhuinhar wife ; and his descendants are still 
recognised as connections by the Majhauli family. Refusing -to 
acknowledge British authority, he was, after the battle of Buxar, 
expelled from Saran and settled on an estate he had bought a few 
years before in tappets Bank and Jogni. He brought with him a 
large amount of treasure and received also the support of the 
Majhauli Raja, who was wise enough to see the advantage of 
retaining a friendly power as a rampart between himself and the 
Banjharas, By usurpation, or more commonly by voluntary 
transfers from weaker zamindars, he extended his possessions 
swiftly and widely over the south-east of Sidhua Jogna^ and 
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before his death was recognised as talukdar of nearly a hundred 
villages ” These extracts are relied upon by the appellants as 
Rowing that the possessions of Kaja Fateh Sahi in the district of 
orakhpur were acquired by him after his accession to the Raj of 
Hansapur, and that no part of the Tamkohi estate came to him by 
descent, and the contention is that the property so acquired by 
the owner of an impartible Raj and dealt with by such owner 
in the manner in which Raja Fateh Sahi dealt with the Tam- 
kohi estate cannot be regarded as impartible or subject to the 
family custom which governs the devolution of the Raj. The 
Hansapur Raj, it will be observed, is situate in territory which 
belonged to the king of Delhi, whilst the Tamkohi estate is in 
territory which was ceded to the British by the Hawab Wazir 
of Oudh, but we do not think that anything turns on this. 

The argument advanced by the appellants is that Raja Fateh 
Sahi was Raja of the Hansapur estate alone, and that when he 
was expelled from this Raj he was a Raja without any Raj ; that 
the property acquired by him in Gorakhpur was a recent'acqui- 
sition to which the family custom could not be said to attach ; 
and that the respondent cannot pray in aid of the alleged impart- 
ibility of that property a custom which was incident to the 
Hansapur Raj. It was further contended on behalf of the 
appellants that if the custom did ever exist as an incident to the 
property, it was discontinued. On behalf of the respondent it 
IS contended that the Hansapur estate extended into the district 
of Gorakhpur and embraced a considerable territory in that 
district long before the time of Raja Fateh Sahi, and that. 

It IS an error to suppose that all the Tamkohi estate was 
the self acquisition of Raja Fateh Sahi. How that the 
respondent is a Raja is not and cannot be disputed. He 
IS officially recognised by Government as an hereditary Raja 
and IS known as the Raja of Tamkohi. The question is, is he 
a Raja without a Raj? We shall first then consider whether 
^e Hansapur Raj extended into and,, embraced property in 
Gorakhpur, and also whether the custom of impartibility, which 
was incident to the Hansapur Raj, also became or wsis incident 
to the Tamkohi estate and was an invariable and continuous 
custom, bearing in mind that “it is of the essence of family 
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usages that they should be certaia, invariable and continuous/^ 
and that well established discontinuance must be held to 
destroy them/^ Raj Eishen Singh v. Ramjoy Surma J^o^oo9^- 
I dar {!). 

The information given in the historical records, to which 
we have referred, in regard to the Hansapur Eaj, shows no 
trace of deep research or investigation, and it is doubtful if 
any great value can be attached to it. One might be led by 
it to suppose that no property in Gorakhpur was possessed by the 
Rajas of Hansapur before the time of Raja Fateh Sabi, and 
that it was only upon his expulsion from Saran that Fateh Sahi 
acquired property in Gorakhpur. On examination of the evi- 
dence before us, however, this does not appear to be the case, 
for there is documentary as well as oral evidence which leaves 
no doubt on our minds that Raja Fateh Sahi and his ancestors 
owned property in Gorakhpur long before his expulsion from 
Saran, and that these properties were of considerable extent 
and value. As evidence of this we may first refer to a letter, 
dated the 6bh February 1777 (No. 1784 of the record) which 
was addressed by the Provincial Council of Patna to the 
Governor General (Mr. Warren Hastings) and Council, on the 
subject of these estates. In this letter it is stated that Putty 
ii^ Saw (i.e., Fateh Sahi) holds the mmindari of Bank Jogni in 

Sirkar Gorakhpur adjoining to the district of Hussajpur, and 
from the collusion which has always prevailed between him and 
the different Ammils of the Nabobs in that country, we have 
^ reason to believe that the Nabob himself is defrauded of his just 

revenue at the same time that Futty Saw secures to himself a 
retreat and keeps the whole district Hussypur in a continual 
alarm. The zamindari of Bank Jogni and Hussypur were some 
years ago held under the same Collector and the Nabob’s ofiBcers 
received their revenue from the Ammil of Hussypur till the 
former found it more to their own private advantage to separate 
them. We therefore think this expedient should be again 
adopted, it would be more likely than any other to effect the 
purpose of securing the person of Futty Saw by destroying his 
influence in the only place where he now finds protection. The 
- ^ (1) (1872) L li* R., 1 Calc., 186. 
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present farmer of Hiissypur, we understand, would readily 
engage and give security for the regular payment of the rents 
of that part of Futty Saw^s zamindari in the Nabob^s dominions 
on a fair reasonable adjustment, taken either from a medium of 
the last four or five years or from a new equitable valuation 
The meaning of this is that Raja Fateh Sahi should be turned 
out of his Gorakhpur territories and that those territories should, 
be handed over to the farmer of the Hansapiir estate. It is 
later on stated in this letter that the usual (i.e., annual) valuation 
of Bank Jogni was at that time Es. 25,000. Now an estate of 
the annual value of Rs. 26,000 in 1777 must have been one of 
considerable extent, for it is common, knowledge that in those 
days lands were assessed at a low value and that since, under 
British rule, property has enormously increased in value. It 
is not possible to regard property of such annual value as being 
insignificant. It afforded Raja Fateh Sahi the means, when 
he was driven out of Saran, with the aid of his retainers and 
followers of committing depredations and raids in British 
territory, and in fact of waging war, no doubt on a small 
scale, upon the servants of the East India Company. The 
estate of Fateh Sahi is described in this letter as being part of 
his zamindariy it is not treated as being separate and dis- 
tinct from the Hansapur Raj, and both estates were, it is to 
be noticed, held for some years under the same Collector. This 
letter, which deals with the condition of things so long ago, 
coming as it does from an authoritative source, furnishes 
valuable evidence. After the expulsion of Raja Fateh Sahi 
several petitions were presented to Government by his sons 
with a view to the recovery of the Hansapur estate, and in 
these the property in the district of Saran, as also talukas Bank 
Jogni and Bishanpura, are described as the ancestral property 
of Fateh Sahi and his sons.^^ The first of these is a petition 
presented by all the four sons to the Governor General in 
Council on the 9th of April 1808, through the Secretary to 
Government in the Judicial Department (No. 148 of the 
record). In that petition referring to the settlement which 
had been made by Government with Chhatardhari Sahi, the 
petitioners state as follows It . has ever been the custom in 
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our family that while the sous' of the Eaja are in existence the 
sons of the Babu (or younger brother) cannot have any title 
to the zamindari. Chattardhari Sahi is the son of the Babu, 
and we are the sons of the Eaja. To us, as such, has a lease 
of pargana Jogni Bank in Gorakhpur, which also is our 
hereditary zamindari, been granted by the Collector of that 
zila, etc,” The petition is signed by Arimardan Sahi as Raja 
and by his brother as Babu. Another petition is that of Eaja 
Arimardan Sahi, dated the 24th of September 1816 (No. 147 
of the record) in which the parganas of Kalyanpur, Kawadi, 
and Sipah and the villages in pargana Pachlaka in the district 
of Saran, talukas Bank Jogni and Bishanpur, etc., in pargana 
Sidhua Jobna in the district of Gorakhpur, etc., are described 
as the ancestral property of Eaja Arimardan Sahi under a 
Royal Farman. In another petition of the same Eaja, dated 
the 21st of May 1821 (No. 146 of the record) the same villages 
are described as the “ ancestral zamindari Eaj property of the 
petitioner who has in his possession the Barmans of the Kings.” 
This petitioner states that his forefathers and the petitioner 
have continuously been in possession of them without inter- 
ruption and participation on the part of anyone else.” These 
petitions indicate that there was ancestral property in the dis- 
trict of Gorakhpur and that this property was regarded by the 
sons of Raja Fateh Sahi as part and parcel of the Hansapur Raj. 

A not unimportant document which was given in evidence 
on ‘behalf of the defendant respondent without objection in 
the Court below, but to which at a late stage of the hearing of 
this appeal, namely in the reply of the learned advocate for 
the appellants, objection was taken as not having been legally 
proved, is a copy of a list of villages comprised in taluka Bank 
Jogni, the zamindari property of Raja Kharag Bahadur Sahi, 
taken from the settlement volume of 1883. A certified copy of 
this list was admitted in evidence without objection in the 
Court below. The objection taken to it before us is that it 
does not appear by whom the list was prepared and that it is 
not . properly 'attested. Having, regard to the fact that this 
objection was taken at a time, when the respondent could not 
iBupplement his evidence, it seemed to lis proper to. send to the 
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Collector’s court for the original settlement volume of 1883, 
and it has been produced before us. From a perusal of it it 
appears that this list was prepared on the 7th of January 1832 
by one Eieha Earn, who was at the time the Mukhtar of Eani 
Eajeswari Kuari, the mother and guardian of Eaja Kharag 
Bahadur Sabi, on the occasion and for the purposes of an 
enquiry by the Collector into the zamindari of the Raja of 
Tamkohi in respect of the villages forming taluka Bank Jogni, 
and that the list was verified by a deposition of Eicha Earn, 
which is filed with it in the settlement volume. Being of 
opinion that under the circumstances the list and deposition 
should not he shut out we admitted them in evidence under 
the provisions of section 568 of the Code of Civil Procedure, 
and we gave directions that certified copies of them should be 
prepared by the Court ofiScers and be attached to the record. 
Eaja Kharag Bahadur Sabi, on whose behalf the list was pre- 
pared, was the grandfather of the plaintifif Sarabjit. Prom the 
list in question, which no doubt gave accurate details, having 
been made by the agent of Eani Eajeshwari Kuari, the guar- 
dian of Eaja Kharag Bahadur, it appears that there were no 
le&sthan 213 villages in Gorakhpur appertaining to the Eaj, 
which were ancestral villages of Eaja Fateh Sahi. The names 
of these villages are all mentioned in it. Other villages are 
mentioned as having been purchased by Raja Fateli Sahi, as 
well as villages which were in the possession of Dalmardan 
Sahi and Ram Bahadur Sahi as Babns. The evidence furnished 
by this document lends considerable support to the view that 
the Eajas of Hansapur owned large possessions in the district 
of Gorakhpur, and that it is not the case that the property in 
this district was only acquired by Raja Fateh Sahi after his 
expulsion from Saran. That this estate was of large extent 
and value is also indicated by a judgment (No. 118 of the 
record) delivered in a suit which was brought by Shamsher 
Sahi against Eaja Arimardan Sahi in respect of his Babnai 
ilaka. Appended to the decree is a list of villages mentioned 
in the Sanad granted by Raja Fateh Sahi to Shamsher Sahi, 
with the area of the villages. According to this the area of 

the villages assigned to Shamsher Sahi in respect of his Babuai 
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jlaka, was a 2-ani)a share of the estate, was no less than. 

21,622 bighas anrl comprised a number of villages. In 1S12 
the revenue payable to Government in re^p^ct of taluka Bank Partap 
Jf-gni was no le^s a sum than Rs. 21,279. Tins appears from a Sahi^^ 
judgment of the Special Commissioner, passed under Act III 
of 1835, on tlic 29th of June 1836, wliicdi was filed by the Paetap 
appellants (No. 1610 of the record). It also appears from a Rahl^ 
decree of the Sadar Dewnny Court at Allahabad, dated the 21~t 
December 1833 (No. 1013 of the record) passed in a suit which 
was instituted by Rani Eaje^hwari Kuari again-t Raja Dalip 
\ Sahi, in which Rani Raje. hwari Kuari, as guardian of her son 

Raja Kharag Bahadur Sahi, claimed to bo maintained in pos- 
session of and for a settlement number with respect t-> a 2-aana 
share of the estate of Raja Fateh Sahi, that at that time tlie 
revenue of the 2-anna share amounted t > Rs. 8,185-7-2. Accord- 
ing to this the revenue of the entire taluka of Bank Jogni at 
this time amounted to iipw'ards of 65,000 rupees. The evidence 
thus supplied shows beyond any doubt that propeity forming 
part of or appurtenant to, the Hansapur Raj w’as aequirccl 
and belonged to the ancestors of Raja Fateh Sahi, and that 
Raja Fateh Sahi was possessed of a large estate in the district 
of Gorakhpur before and at the time of his expulsion from 
^ Saran, 

Some witnesses, who arc related t9 or connected with the 
Ilansapur family, were examined on behalf of the defendant, 
and in the course of their evidence detailed from family tradi- 
K tion matters which also go to establish that in Iho time of the 

ancestors of Fateh Sabi the Raja of Ilansapur possessed many 
villages in Gorakhpur w^hich formed part of the Ilansapiir Raj, 
villages situate in Gorakhpur having been given by w’ay of 
Babuai allowance to cadet branches of the family. This 
evidence was received in the Court below without objection and 
only at a late stage of the hearing of this appeal, namely, in 
the reply of tho learned advocate of the appellants, was any 
objection as to its admissibility raised. Chaiidhri, on 

bebalf of the appellants, contended that the statements of these 
witnesses w not admissible in evidence, being made merely 
from hearsay. Now, under section 49 of the Evidence Act, 

17 
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when tlie Court has to form an opinion as to the usages of a 
family, the opinion of persons having special means of know- 
ledge thereon are relevant facts. So far as the evidence objected 
to can be held to fall within this section, it is no doubt admis- 
sible. Commenting .upon evidence of this descripti on in the case 
of Garuradhwaja Prasad v. Superundhwaja Prasad (1) their 
Lordships of the Privy Council say, at pages 61 and 52 : — By 
section 49 when the Court has to form an opinion on (inter alia) 
usages of any family, the opinions of persons having special 
means of knowledge thereon are also relevant. But by section 
60 if oral evidence refers to an opinion or the grounds on which 
that opinion is held it must be the evidence of the person who 
holds that opinion on those grounds. Their Lordships think it 
is admissible evidence for a living witness to state his opinion 
on the existence of a family custom and to state as the grounds 
of that opinion information derived from deceased persons, and 
the weight of the evidence would depend on the position and 
character of the witness and of the persons on whose statements 
he has formed his opinion Bearing in mind this rule, we shall 
deal with the evidence of these witnesses. Their evidence is 
directed to establish the case of the respondent and to prove 
that the Tamkohi estate is an impartible Raj and has been held 
by a long succession of Rajas from a period long 'anterior to the 
expulsion of Fateh Sahi from Saran. If it be a fact that 
villages in Gorakhpur were given by the predecessors in title 
of Fateh Sahi to cadets of the family by way of Babuai allow- 
ances, this would go some way to prove that the family custom 
governed the Tamkohi as well as the Hansapur estate. Two 
Rajas are mentioned in the course of this evidence, namely, 
Raja Rudra Sahi and Raja Sardar Sahi, the latter of whom was 
the father and immediate predecessor in title of Raja Fateh 
Sahi, while Raja Fateh Sahi was the eighth Raja in succession to 
ja Rudra Sahi. Babu Mahesh Prasad Sahi, an old gentleman 
70 years, is one of the witnesses to whom we refer. He is 
to the Hatwa family (-i.e., the Hansapur fimily), being 
of Sumer Singh, one of the four sons of Raja 
says that Sumer Sahi lived at Gaura, a village 
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wliicli lie had obtained along with two other villages in the 
district of Gorakhpur from Raja Rudra Sahi by way of Babuai 
allowance. The other villages are Diibni and Katwa^ and the 
v/itness says they are still in his possession. He mentions other 
instances in which other villages in Goraklipur were given to 
cadet branches of the Hansapiir family. These Babus^ he says^ 
belong to the branch of Gambhir Sahi^ who was the son of Raja 
Eiidra Sahi and brother of Sumer Sahi, and were settled in the 
villages of Tirman Sahu, Badraon, Pakha and Banbira in the 
Gorakhpur district. He then described how a Raja lived and 
ruled at Tamkohi and observed all the ceremonials which are 
usual in the case of a Raj. His knowledge as regards the grants 
made by way of Babuai allowance was altogether derived from 
family reputation. He says that he heard of the grants from 
his grandfather Ardhwaii Sahi and from his uncle Narain Sahi ; 
the former lived at mauza Tirman Sahii, while the latter lived 
at mauza Pakha. The evidence of this witness is clear, definite 
and precise.' In no respect was he shaken in cross-examination, 
and we have no reason to doubt that his statement faithfully 
records what he had learnt from the members of his family of 
an older generation. According to his evidence, so far back as 
the time of Raja Rudra Sahi, five generations or so before the 
time of Raja Fateh Sahi, villages in Gorakhpur were given to 
the younger members of the family by way of Babuai allowance. 
Another witness who gives evidence to the same effect is Babu 
Ram Prasad Sahi, an old zamindar of the age of 76 years, 
residing at Suria in the district of Gorakhpur, also related to 
the Tamkohi family. He says that the village of Suria in the’ 
Gorakhpur district was given by Raja Sardar Sahi, the father 
of Raja Fateh Sahi, to his great grandfather Baijnath Sahi on 
the occasion of the marriage of the latter to the daughter of 
Raja Sardar Sahi. This witness was subjected to a long cross- 
examination, but was in no respect shaken in his evidence. In 
answer to a question put to him by the pleader for the 
defendant No. 1 he mentioned another instance in which a 
village in the district of Gorakhpur was given by Raja Sardar 
Sahi as dower on the md,rriage of a daughter. He says that 
mauza Katia was given as dowry to Talihar Sahi, ancestor 
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of Babii Billar Salii, at tlio marriage of the daughter of Sar- 
dar Sahi, and that this village is still in the possession of 
the family of Talihar Sahi. He gives further evidenoe iu 
regard to the Tamkolii family and in proof of the carrying 
out of tbe ceremonies of tilak and gaddi-nashini on the succes-^ 
sion to the estate of a Raja. Babii ^farain Sahi, the next 
witness who gives evidence upon this point, is a descendant 
of Gamhhir Sahi, the son of Raja Rudra Sahi. He says that 
manza Pakha, also in the district of Gorakhpur, has been in his 
family from the time of Raja Riidra Sahi, Raja of Hussypur 
and Bank Jogni, and that Rudra Sahi gave this village to Gam- 
bhir Sahi as Babiiai allowance. He says Raja Rudra Sahi had 
four sons named Hamir Salii, Tirbhawan Sahi, Gambhir Sahi and 
Sumer Sahi | Gambhir Sahi had four sons, from one of whom, 
Hamath Sahi, he (the witness) was descended ; that the descend- 
ants of one of the sons of Gambhir Sahi settled in mauza 
Tirman Sahu, another in Pakha, a third in Pharenda and the 
fonrtli in Banbira, all in the Gorakhpur district, and all these 
villages had been in tbe family of Gambhir Sabi’s descendants 
from the time of Gambhir Sahi ; his own ancestor Hamath Sahi 
received six villages, also in the Gorakhpur district, all of which 
are still held by him. In answer to a question in cross-exami- 
nation, he mentioned the names of the six villages which had 
been given by way of Babnai allowance, namely, Pakha, Ram- 
nagar, Korbisvva Buzurg, Malehwa, Bhanpnr and Lohraulia. 
All these villages are in the Gorakhpur district. This wi 
is a man of means and position. He says that the income from 
the villages owned by himself and the descendants of his two 
brothers amounts to Rs. 20,000 annually ; and that in addition to 
this a money-lending business is carried on, the profits of which 
amount to lis. 2,800 annually. He further stated that he him- 
self had purchased zamindari property worth Rs. 1,42,000. 
Isotbing was elicited in cross-examination "which throw's any 
doubt upon liis reliability and veracity, and we have not the 
slighted hesitation in accepting his evidence as altogether reliable. 
It and the evidence of the two other witnesses to whom we ha 
cannot, we think, be wholly rejected as inadmissible. It 
the opinions of persons having special 
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means of knowledge based on information derived from deceased, 
members of the family, and cannot be treated as of no value. It 
goes to show that the Rajas of Hansapur, prior to the time of 
Raja Fateh Sahi, owned a considerable extent of property in the 
district of Gorakhpur, and that that property was treated as 
forming part of the Ilansapur Raj and as such subject to the 
custom as to devolution prevailing in the family. 

The plaintiffs appellants rely on the evidence afforded by 
the historical records to which we have referred and also upon 
the evidence of a number of witnesses as showing that the posses- 
sions of Fateh Sahi in Gorakhpur were acquired after his expul- 
sion from Saran, The records are sketchy, and, as the evidence 
to which we have referred, we think, shows, are inaccurate. In 
view of the documentary evidence which the respondent has 
adduced, they cannot be accepted as by any means establishing 
the case that Fateh Sahi or his ancestors had no property in 
Gorakhpur prior to the date of the battle of Buxar. No doubt 
after the retreat of Fateh Sahi from Saran he added to his 
possessions in Gorakhpur, but that he had large possessions there 
previously is to our mind^ proved beyond any doubt. Three 
witnesses, namely, Gokiil Narain Sahi, Piare Narain Sahi and 
Jagdesh Narain Sahi, were examined on behalf of the plaintiffs 
appellants to prove that their ancestors held portions of Bank 
Jogni, but were driven out therefrom by force by Fateh Sahi 
after his retreat from Saran. The first named fays the zamin- 
dars of Bank Jogni were his ancestors and that Fateh Sahi 
forcibly took the zamindari from his ancestor Bhikam Sahi when 
he was turned out of Hansapiir. This, he says, he heard from 
his father. He also said that he made the statement because he 
had got papers in connection with the zamindari. What these 
papers are, or contain, has nob transpired, for they have not been 
produced. Piare Narain Sahi gives evidence to the same effect, 
as doesal'O Jagdesh Narain Sahi. How this evidence came to 
be admitted it is difficult to see. The witnesses admit tliat no 
attempt was ever made by petition to Government or otherwise 
to recover the property so alleged to have been forcibly taken. 
We think that the learned Subordinate Judge properly attached 
no credit or weight to their evidence. It savours of tutoring, 
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and is worthless. The plaintiffs appellants also rely on the 
evidence of the defendant Eani Earn Kamal Kuari, the widow 
of Eaja Krishan Partap and mother of the plaintiff Sarabjit, as 
showing the tradition of the family in regard to the acquisition 
of this property. In the course of her evidence, which was 
taken by commission, she stated ‘Hhis estate has been in 
existence from the time of Eaja Pateh Sahi. It was founded 
by Eaja Fateh Sahi. Fateh Sahi acquired it by the force 
of his arms. This lady throughout her evidence betrayed a' 
strong bias in favour of the plaintiffs appellants and is not in our 
opinion reliable. In no case, however, could weight be attached 
to her vague and general statement. A fter careful considera- 
tion of all the evidence furnished on this head we have come 
to the conclusion that Eaja Fateh Sahi and his ancestors owned 
property of considerable extent and value in the district of 
Gorakhpur, and that it is a mistake to suppose that only after 
the expulsion of Eaja Fateh Sahi was property acquired in 
Gorakhpur. 

Eow let us see how Eaja Fateh Sahi dealt with In’s properties. 
It appears that he gave up liis property in Gorakhpur in or about 
the year 1799 to his sons and became a faqir. He had offered a 
determined resistance to the British, but was ultimately forced to 
retire across the Gandak. From that retreat lie made incursions 
into the adjoining territory which had fallen into the hands of the 
British, and is said to have been responsible for the death of at 
least ono of the farmers to whom the Hansapur Eaj was handed 
over by Government. Conscious, no doubt, of the hopelessness 
of attempting to recover his estate and in despair of retrieving 
his fortunes he became a faqir. Before taking this stop, however, 
he granted three sanads to his three younger sons of shares in 
his property. To his second son, Dalmardan Sahi, ho gave a 
SJ-anna share, and to each of the younger sons a 2-anna 
share j thus leaving for his eldest son, Arimardan Sahi, who 
became the Eaja, an 8J-anna share. The disposition made by 
him is relied upon by both sides ; by the appellants as showing 
that he did not regard the estate as being impartible, but 
divided it among his sons; and by the respondent as, on the 
CQntrary, establishing its impartibility and indicating a clenr 
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intention on his part that the property should be treated as an 
impartible Eaj. The sanads are not forthcoming, and this is 
.unfortunate, as they undoubtedly would have thrown some 
light upon the situation at the time when they were granted. 
3t appears that upon the death of the defendant's father, Eaja 
Satrujit Partap Bahadur Sahi, on the 10th of October 1898, the 
then manager of the estate, a Mr- Dallas Campbell, improperly 
gave over all papers which were in the custody of Eaja Satrujit 
to the appellant Sarah jit. From his own evidence Mr. Camp- 
bell appears to have acted very disloyally in this matter towards 
the defendant. He became aware, he says, soon after the 
death of Eaja Satrujit that his brother Sarabjit had designs upon 
the estate and was endeavouring to avoid the effect of the 
iqrarnama which he had executed. He actually accompanied 
Sarabjit to Calcutta to take legal advice in the matter and lent 
him a thousand rupees in Calcutta and paid his own travelling 
expenses out of the Eaja’s estate. He says that Sarabjit told 
him before going down to Calcutta that he was going to claim 
an 8 -anna share in the estate. It is evident from this that he 
played into the hands of Sarabjit. The result of his conduct in 
handing over the papers belonging to the Eaj is that the defend- 
ant has lost the control and custody of undoubtedly valuable 
documents, and, amongst others, the originals, or at least copies, 
of the sanads which w^ere granted by Fateh Sahi to his three 
younger sons. That Sarabjit obtained the originals or copies of 
these sanads there can be no doubt, but he has suppressed them. 
On the 5th of October 1899 he and his co-plaintiff appellant 
filed, under section 59 of the Code of Civil Procedure, a list 
of the documents which they considered necessary to produce 
in support of their claim. Amongst these documents is the 
following item; — JSTo. 65 sanads relating to partition, written 
by Fateh Sahi in favour of his sons.” The defendant called for 
an inspection of these and other documents under section 131 of 
the Code of Civil Procedure, the sanads being numbered 42 in 
the list accompanying the notice. At this time we may con- 
jecture that the plaintiffs had realized that the sanads were not 
favourable to their case, for we find that they refused to give . 
inspection of thena. Their reply to the application for inspection 
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vas “paper No. 42 referred to in your notice is not slill in 
my posscf-sion. It also can be traced from the case book of the 
suit between Bahu Bir Partap Sahi and Maharaj Kajondro 
Paitap Sahi.” This I'cply that the sauads were not thou in 
his possession shows that ho had at one time or other posses- 
sion of them. He has not ace Diluted for their loss. The only 
excuse made for the non-production of these documents is a very 
lame one, and is a mere conjectiivo of his learned counsel. It 
is that Sarabjit may not have had the sanads When the list of 
documents was filed and that the insertion of them in the lirt 
may have been due to the “ bungling ” of a clerk. This we 
cannot accept. In our opinion tlie sanads have been deli- 
berately suppressed by the ])laiutiffs, as has also a copy of a 
judgment of the Sadar Court, in the case of Balmardan Sahi 
V. Pirthipat Sahi, which is mentioned in the plaintitrs list of 
dobu'me'i t\ iind which also would have thrown light ujion the 
case. " The original judgment i< not foithcomiiig, having no 
doubt been destroyed in the Mutiny, and the defendant resiion- 
dont has been unable to procure a copy of it, Jt is fortunate 
that there is some cvidenco forthcoming as to the nature of the 
arrangement which was made by Fateh Sahi when he deter- 
mined to give u]) his property to his sons and became a faqir. It 
is to be found in a petition which was filed by one Jluunak Lai 
on behalf of one of Eaja Fateh Sahi’s sons, Shamsher Sahi, on 
the 17th of February 1812. The petition was for separation of 
the share of Shamsher Sahi, which was allotted to him by his 
father, Eaja Fateh Sahi, from the share of his brother, Eaja 
Arimardau Sahi. In it it is stated that Eaja Fateh Sahi 
‘‘having regard to the old age, and with a view to avoid 
future disputes” sent for his four sons in 12CG Fa^li (corre- 
sponding to the year 1793-1790) and gave to his eldo-t son a 
share of his entire property and to his other sons also shares 
way of BahxMi right.” It further states that Raja Fateh 
Sahi gave to his younger sons deeds of jiartition and told them 
to enquire of their brother, E.nja Arimardau Sahi, if he accepted 
the partition made by him, and that the three brothers 
went to Raja Aiimardan Sahi and that he agreed to the pard- 
tioa aecDfding to the old custom of the fam.lT. It further 
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contaiiB a statemenfc a=5 follows Now, the said defendant (le. 

> Raja Arimardan Sahi) hiving been installed in the gaddi of 

tlie Raja, the Government revenue suffers for want of care on 
his part, and on account of the arrears of the Government 
revenue the entire taluka is advertised for sale every year. 

" Under such circnmrtaBces there is a great apprehension tl;at, 

God forbid, the entire taluka may be sold by auction for 
arrears; and by reason of the property being joint the plaintiff’s 
share may also be sold by auction/^ The prayer of the claim is 
“that the plaintiff’s name may be entered in the public settle- 
ment records in the place of the defendant in respect of certain 
villages and the defendant’s name expunged therefrom, so that 
the plaintitf might be enabled to pay the Government revenue 
and preserve the property.” A similar peiition was filed on 
behalf of another son, Dalmardan Sahi, on the 5ih of March 
1812. In accordance with the prayers contained in these two 
petitions certain villages were allotted t) these two brothers, 
and the appellants rely upon this dealing with the property as 
strongly supporting their case that the estate was not impartible 
and was never treated as such. 

It appears to us to bo clear from the judgment of the Court 
in the matter of the petition of Shamsher Sahi that the Cotirfe 
did not regard the application as one for the partition of the Raj 
as of right under Hindu Law, but merely as a claim for the 
separation in the settlement records and for possession of the 
Babuai ilaka to which the petitioner was entitled. In the 
judgment of the Court, dated the 4th of January 1813 (No. 118 
of the record), we find a passage w^hich clearly shows what was 
in the mind of the District Judge who decided the case. It 
runs as follows— “ Another objection of the defendant that the 
Raj could not, under the Hindu Law, be partitioned is 
altogether irrelevant, because the Hindu Law is consulted in 
a case in which tlio [)laintiff claims a share by the partition of the 
Raj. In this suit the plaintitT’s claim is merely for the separa- 
! * tion of Fcttlement and possession of his Babuai ilaka, all the 

Babus get Babuai villages from the Raja,” and later on we find 
I the following passage: — “Under such circumstances the Dis- 

trict Judge deems proper that the settlement number of the 
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villages mentioned in tlie sanad filed by tlie plaintifip^ of winch 
he is in possession and enjoyment, be separated and entered in 
his name and the separation of the plaintiffs ilaka from that of 
the defendant is not calculated to cause any loss to him (i»e. the 
defendant),” These petitions show, we think, that Eaja Fateh 
Sahi regarded his Gorakhpur property as being a Kaj and 
subject to the custom of impartibility which prevailed in his 
family. Whilst he purported to give to his eldest son an 
S^-anna share, he gave to his younger sons smaller shares, and 
that by way of Babuai allowance only • moreover, he required 
the younger sons to obtain the assent of his eldest son. to this 
arrangement. We also gather from these petitions that the 
petitioners, Babiis Shamsher Sahi and Dalmardan Sahi, admitted 
that their eldest brother was the Raja and had been installed 
on the gaddi and that the separation of the shares to which they 
were respectively entitled for maintenance was carried out with 
the sole object of enabling the petitioners to pay the Govern- 
ment revenue directly to Government and so relieving them 
from the apprehension of the sale of the property for arrears of 
revenue. This goes but a short way in establishing the parti bi- 
lity of the estate, if it helps the plaintiffs at all in their con- 
tention that the estate is partible. The Courts may have given 
more to Shamsher than he was strictly entitled to ; but, be this 
as it may, the claim was advanced by Shamsher Sahi under the 
sanad granted by his father and on the basis of that sanad, and 
the sanad clearly indicated that the share of the estate was 
given to him by way of Babuai allowance. Mr. Mayno in his 
Treatise on Hindu Law says of those maintenance grants as 
follows ^^The obligation imposed upon the head of a fixmily to 
maintain its members is generally discharged’ either by defray- 
ing out of the common fund the expen^'es of those who live in 
the family house or by allotting to them sums of money payable 
periodically ; sometimes, however, portions of land of separate 
villages are assigned to particular members to ho hold by them 
for their own support ” (6tli edition, page 608). Ho cites as an 
authority for this the case of Eunjeet Singh v. Koer Qujraj Singh 
(1). He then proceeds « Primd facie land so granted is 
a) (1873) II. A„ 9. 
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resumable at tlie deatb of the grantee. Sometimes by special 
usage such grants are resumable at the pleasure of the grantor. 
Sometimes they are resumable on the death of the grantor by his 
successor. Where the head of the family is the owner of an 
impartible estate, it is not uncommon to find an alienation of 
villages made for the maintenance of a junior member and his 
direct male line, and in such a ease it does not revert to the 
principal estate until that line becomes extinct. A. further pos- 
sibility is that the grant may have been absolute and irrevocable 
in full satisfaction of all claims to future maintenance. Such a 
grant if properly made out vests in the grantee not only a herit- 
able but an alienable estate, and undisturbed possession for 
successive generations may justify a presumption that the grant 
was of such a nature. Sometimes the transaction takes the form 
of partition between the senior and junior members, which has 
the same effect.” It appears to us that, whatever was the nature 
of the grants made by Fateh Sahi in favour of his younger sons, 
these grants were made as maintenance grants, and even if 
they took the form of absolute and irrevocable grants, no 
inference can be drawn from them in support of the plaintiff’s 
appellants’ contention. Again, we find that a suit, which was 
instituted by Dalmardan Sahi, the second son of Fateh Sahi, 
to have an alleged adoption of Pirthipat Sahi by Eaja Arimar- 
dan Sahi set aside was on the basis that the estate of Eaja Fateh 
Sahi was a Eaj. This will be seen from a rubkar dated the 
23rd November 1827 (No. 121C of the record). The appellate 
judgment in this suit, upholding the claim of Dalmardan Sahi, 
would no doubt disclose valuable information, but unfortu- 
nately cannot be procured. The original was, no doubt, des- 
troyed in the Mutiny. The plaintiffs had, as we have said, a 
copy of it, but they have failed to produce it. It is disclosed, 
as we have above pointed out, in the list of documents which 
was filed by him in this suit. On the defendants applying for 
inspection, the answer was that the paper which included the 
copy in question “ are simply copies. You also can obtain 
copies from public offices.” Plaintiffs now allege that these 
papers are not in their possession. It is, as we have pointed 
Out, a matter beyond doubt that they had the documents whiqh 
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are meTitioBed in this list, and wo can come to no other oonclu- 
fiion ilian that they have been suppressed. Evidence was given 
on behalf of the plaintiffs appellants to establish that the 
ceremonies of tiiak and gaddi-nashini were not observed in 
recent years, and reliance was placed upon it as showing that 
th.e Rajas of Tanikohi were Rajas in name only and not in 
reality. Rani Ram Kamal Kuari in the course of her evidence 
said that the estate was an ordinary zamiudari and that she 
knew this tj be bo because partition took place and the ceremo- 
nies of tiiak and gaddi were not performed. She says that 
she learnt this from her husband’s paternal grandmother, Rani 
Rajesliwari Kuari, and from her motlier-in-law, Rani Tilesh- 
wari Kuari, and also from her husband and the members of 
his brotherhood. She further says that upon the death of her 
husband, Raja Krislian PartapSahi, Satrujitdid not receive the 
tiiak or gaddi, and that after the death of Satrujit bis son, the 
defemlant ladarjifc, did not receive the tiiak or gaddi. Then in 
cross-examination she assigns as her reason for knowing that 
the estate is an ordinary zamindari, that partitions are made, 
and she gives as an illustration that Fateh *Sahi had four sons, 
and ihat partition was made among them. This witness, as we 
have said, throughout her evidence sliow^s a strong bias in 
favour of her sou Sarabjit, and we are not disposed to think 
that any weight can be attached to it. Rani Padam Kuari, 
the widow of Satrujit, gives evidence which is in direct conflict 
with it. Keithcr of these ladies, however, were likely to have 
much knowledge in regard to the matter, and we do not think 
that their evidence can be regarded as important. Rani Padam 
Kuari deposes to a conver.'ation which, if her evidence be true, 
and see no reason to doubt its truth, throws discredit upon 
the evidence of Rani Ram Kamal Kuari. Referring to the 
dispute which arose after the death of Raja Krishan Partap 
between her husband Satrujit and his brother Sarabjit in refer-^ 
ence to the estate, she says that Sarabjit used to come inside 
into the zaiiana) and hold conversation with his grandmother 
Rani Tileshwarl Kuari and his mother Rani Ram Kamal 
Kuari in her presence and beg them to reason Avith Satrujit in 
regard to the property, legging them to get his name entered 




VOIi. XXVII.j 


ALLAHABAD BEUIE8. 


231 


in respect of a moiety of it, and that Eani Tileshwari Kiiari 
and Eani Kama! Kiiarl told him that they could not reason 
with Satrnjit ina-mucli as it (the estate) was a Raj and was 
impartible ; that ho was only entitled to the Babnai right, 
w^hatevw might be proper for maintenance, and that they 
should go to Gorakhpur and after consulting some vakil or 
mukhtar should do wliatever they deemed proper.” 

A number of witnesses were examined in support of the 
plaintiffs’ case, but we cannot say that they throw muen liglit 
upon the issues for our determination, or to any great extent 
help the plaintiffs. Of the^e, Mangal Prasad Sabi, who is 
distantly related to the Tamkohi family, stated that he knows 
the Tamkohi estate and that it is ^‘an ordinary zamindari ” 
and that so far as he knows it is partible. Later on he says 
that in Tamkohi when a proprietor dies neither tilak nor 
gadJi is given to another proprietor,” and that after the death 
of Raja Krishan Partap Sahi nobody received the tilak or was 
installed in the gaddi. In cross-examination he admitted tliat 
he considered Raja Satnijit Partap Sahi, the father of the 
defendant, as the Raja, and used to call him Raja. lie also 
admitted that ^‘Tamkohi is a big estate” and that ^^in such 
an estate people gather together and offer nazar when a new 
man becomes a Raja.” He also stated that he attended the 
Darbar of Raja Satrujit, and that he found the same rule 
observed in his Darbar as that observed in the Darbar of Raja 
Krishan Partap, and he says that after the death of Raja 
Satrujit he regarded his son the Raja. The next witness is 
Gaya Prasad Roy, whose evidence is to the same effect. Ho 
says that the Tamkohi estate exists from the time of Fateh 
Sahi and is ^^an ordinary zamindari and is partible,” and that 
when a proprietor of the estate dies his successor does not receive 
tilak or gaddi. In cross-examination, however, he admits that 
he attended the Darbar of Raja Krishan Paitap Sahi several 
times and that he used to look upon Krishan Partap as a Raja, 
but he says that no one became Raja after the death of KriVhan 
Partap. He would not admit that Raja Krishan Partap used 
to sit on a gaddi at the Darbar, but would only admit that he 
sat in a chair. In answer to a question in cross-exanodnation 
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he let slip the answer that Fateh Sahi was the Eaja of both 
Tamkohi and Hansaptir. He says:— Fateh Bahadur Sahi had 
another estate, Hansapur, besides the Tamkohi estate. Fateh 
Bahadur was the Eaja of both Tamkohi and Hansapur. He was 
expelled from Hansapur and then he came to Tamkohi.^^ *We 
do not think that the plaintiffs^ case is assisted by evidence such 
as this. Kali Prasad Sahi gave evidence to the same effect. 
In cross-examination this witness also admitted that he attended 
the Darbar of Eaja Krishan Partap on several occasions, but he 
refused to admit that Eaja Krishan Partap Sahi was a Eaja. 
He says: — consider Eaja Krishan Partap Sahi a nominal 
Eaja and notan installed one.^^ Comment upon evidence of 
this class is unnecessary. Kali Charan Eoy said that Eaja 
Fateh Sahi was ^^a nominal Eaja (whatever he means by 
that), and that the Tamkohi estate is an ordinary zamin- 
dari^^ and is partible/^ Asked to explain how he came 
to know this, his reply w’^as ‘‘ from my frequent visits.^^ How 
he came to know from visits to the place that the estate is 
partible it is difficult to understand. In cross-examination 
he admitted that Arimardan Sahi was called a Eaja, but he 
goes on to say that every male member of the Tamkohi family 
is called a Eaja.” This last statement is manifestly untrue. An- 
other witness on whose evidence the plaintiffs relied is Earn 
Lai, a patwari of Pipraghat, a village Avhich belonged to Eaja 
Krishan Partap. He had previously been patwari of Pipra- 
barna. He stated that the Tamkohi estate is a partible one and 
that he had heard this from his father and grandfather ; that 
no one received tilak or gaddi after the death of Kharagjit 
Eaja Kharag Bahadur Sahi) or after the death of Eaja Krishan 
Partap or Eaja Satrujit y but he admitted that these persons 
were called Eajas. He would not admit that Eaja Krishan 
Partap, who was the owner of the estate for 36 years, ever sat 
on the gaddi, though he admitted that he sat on the masnad. 
"We are not aware of any distinction in the meaning of the 
words gaddi and masnad. They mean the same thing, one 
and the other Persian. In answer to the ques- 
ears did Eaja Krishan Partap Sahi 
Cannot tell about his 
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sitting on tlie gaddi^ but he was the owner and Raja of the estate 
for 86 years from 1238 — 1802 Fasli. I saw Raja Krishan 
Partap sit on the masnad; Raja Krishan Partap used to hold 
Darbars. Those who came to his Darbars would sit according 
to their rank and position,” Another witness, Ablakh Rai, 
who is the owner of a small zamindari, said that the Tamkohi 
Raj is an ordinary zamindari; and that he derives his know- 
ledge of this because men and women both became the owners of 
the estate, and it is divided and daughters’ sons become its 
owners^ Kishan Dayal Eai, who is also a small zamindar, stated 
from hearsay that the estate was an ordinary zamindari, his 
means of knowledge being, as in the case of the last witness, that 
the rights of daughters’ sons are recognised and women become 
its owners. He also stated that the ceremonies of tilak and 
gaddi were not observed on the accession of a Raja. Evidence 
such as this needs no comment. It is not merely worthless as 
legal evidence, but it is overborne by the oral and documentary 
evidence to which we have already referred. The witness Ram 
Prasad, to portions of whose evidence we have already referred, 
testifies to the performance of the tilak ceremony in the case of 
Ea ja Krishan Partap, he himself having been present on the 
occasion. After the performance of the tilak ceremony, he says 
Raja Krishan Partap took his seat on the gaddi which was 
used by his father Raja Kharag Bahadur. He also says that 
on the 12th day ceremony after the death of Raja Krishan 
Partap a turban was tied on the head of Satrujit Partap, and 
his mother and grandmother, ix.^ Musammat Ram Kamal Kuari 
and Musammat Rajeshwari Kuari made tilak on his forehead, 
and that afterwards Satrujit occupied the gaddi which his 
father had occupied before him. On that occasion, he says, 
Sarabjit presented a gold mohur to Satrujit, and other Babus 
also made him presents, he himself doing likewise. He also 
says that on the 12th day ceremony after the death of Satrujit 
the same ceremonies were observed in the case of his son, the 
defendant. He also states that whenever Satrujit went out 
(presumably on ceremonial occasions) he was attended by mace- 
bearers and trumpeters, and so forth, and that he saw the same 
display in the time of Raja Krishan Partap, Raja Kharag 
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Babadur. and Raja Dalip Sabi. Tbo plaintiff Sarabjit bim^ielf 
in bis evidence admitted that his father was regarded as a Raja, 
and recollects that a turban was tied round the beivi of bis 
brotlier, and that so far as be recollects it was tied by bis 
grandmother, Rani Tilcshwari Knari. Althongb bo would 
not admit that bis brother was installed on thegiddl, be did 
admit that gadJi-nashini was recognised in the family. He 
says we have gaddi in our family. I saw my father sit 
on the gaddi and holding court, and also darbars used to be 
hold in his father’s time which were attended by Babus and 
respectable persons.” Mahesli Prasal, who is related to the 
family, says that on two occasions he was present when Raja 
Krishna Partap sat on the gaidi and held Darbars. Baba 
Naraiu Sahi, who is also related t*) the family, says that he 'was 
present when the tilak and gaddi ceremonies were performe^l in 
tbeca^eof Raja Krishan Partap. The witnesses Babus Ram 
Prasad, Mahe.sh Prasad and Narain Sahi are men of respect- 
ability and position, whose veracity has not and could not 
well be impeached. 1 ho plaintiffs’ witness, Dallas Campbell, 
admitted that the gaddi ceremony took place after Satrnjit’s 
death, and he says that Satnijit lived as a Raja and was also 
treated as such by others.” That the ceremonies of tilak and 
gaddi-nashini were continuously performed in this family from 
generation to generation, the evidence leaves no doubt. It is 
highly improbable that in the case of a family owning a title 
which w'as and is officially recognised by the Government as 
hereditary the observances attendant upon the accession of a 
Raja would be overlooked. 

We must not leave this branch of the case without referring 
to what in the case of the plaintiff Sarabjit at all events appears 
to us to be strong and cogent evidence. After the death of Raja 
Krishan Partap the plaintiff Sarabjit set up a claim to a moiety 
of the Tatnkohi estate. Ilis brother Satrnjit resisted this claim 
on the ground that the estate was an impartible Raj and that 
his younger brother 'was only entitle 1 out of it to Babuai 
allowance. Ultimately, after consultation with a number of 
lawyers, a compromise Avas come to which was embodied in the 
agre,etnent to which we have already alluded, of the 20th of 
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July 1896. At the date of this agreement the plaintiff Chhat- 
arpat was about a month old. In this agreement Satrujit is 
described as the proprietor of the estate of Tamkohi and the 
eldest son of Raja Krishan Partap. The agreement contains 
a statement, declaration and agreement which are introduced by 
the following words :—“We, both the executants, make the fol- 
lowing statement, declaration and agreement, and they will be 
binding upon us, the executants, and our male descendants.” 
Then come the following declarations: — “ (1) The last Raja 
of the estate named Tamkohi, district Gorakhpur, was Raja 
Krishan Partap Bahadur Sahi, who died on the 31st of Decem- 
ber 1894. We, the two executants, are his sons; nnil of us 
Raja Satrujit Partap Bahadur Sahi is the elder and Sarabjit 
Sahi is the younger son. (2) According to the Hindu Law and 
the custom of this family, after the death of the Raja occupying 
the gaddi his elder son becomes the owner and possessor of the 
entire property, movable and immovable, appertaining to the Raj 
Riasat, and if there are also other sons of the deceased Raja, all 
of them live with and are maintained by their elder brother, i.e., 
the Raja occupying the gaddi, and when they wish to become 
separate from the Raja for the time being, they get their right as 
Babus out of the whole property, movable and immovable, 
appertaining to the estate existing at the time of separation. (3) 
Accordingly after the death of Raja Krishan Partap Bahadur 
Sahi, I, Satrujit Partap Bahadur Sahi, the elder son, became the 
occupant of the gaddi of the Raj Riasat of Tamkohi, men- 
tioned above according to the Hindu Law and practice and 
custom of the family and am the owner in possession of the 
whole property, movable and immovable, appertaining to the 
Raj Riasat.” Then follows a declaration on the part of 
Sarabjit to the effect that he is living and will continue to live 
according to the old custom with his elder brother Raja Satru- 
jit and will be maintained by the Raj Riasat and that Raja 
Satrajit is and will remain the owner in possession of the entire 
property appertaining to the Raj Riasat, but that if at any 
time in the future Babu Sarabjit or after him his male descen- 
dants desire to become separate from Raja Satrujit or his male 
descendants occupying the gaddi of the Raj Riasat then Raja 
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Satnijit or his male descendants oconpying the gaddi would 
give Satrujit or his male descendants a three-eighth share out of 
the entire property, movable and immovable, appertaining to the 
Raj Riasat existing at the time of separation. Later on it is 
explained that at the date of separation Babn Sarabjit or his 
male descendants should receive a three- eighth share not merely 
out of the moneys then existing but also out of all moneys 
which might be saved between the date of the agreement 
and the date of separation. After other provisions the agree- 
ment concludes with the following words : — Both of ns, 
the executants, have mutually executed this deed of agree- 
ment of our own accord and free will, in a sound state of 
body and mind, and we and our male descendants are and will 
be bound by it. This Raja Satrujit Partap Bahadur Sahi or 
his male descendants shall have no right contrary to the condi- 
tions and contents of this document, to object in giving to Babu 
Sarabjit Partap Bahadur Sahi or his malo desoondants at the 
time of separation the one-eiglith share detailed in paragraph 4 
of this document, with the exception of the property mentioned 
in clause E of that paragraph. In tlio same way Babu Sarabjit 
Partap Bahadur Sahi or his male descendants shall have no right 
at the time of separation to claim more than the property detail- 
ed in paragraph 4 of this document, from which the property 
mentioned in clause E of that paragraph is excluded.” We 
may mention that the property which is excluded from the 
agreement is an ilaka situate in the district of Muzaflfarpur, 
which was acquired by Raja Satrujit from his father-in-law. 
Now no document could more clearly express the existence of 
the family custom upon which the defendant relies, or the fact 
that the Tamkohi estate was an impartible Raj. In view of 
this document it is difficult to conceive how the plaintiff Sarabjit 
came to advance the present claim. He has not in tho plaint 
sought to have this agreement cancelled, but he has set up the 
case that the execution of it by him was procured by undue 
influence, misrepresentation and mistake, and that he was 
induced by his elder brother, in whom he reposed confidence, to 
sign it. Now we shall assume that the Court can disregard this 
agreement and give the plaintiff Sarabjit the relief which he 
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claims^ notwithstanding that there is no prayer for the cancel- 
lation of it^ and shall consider the grounds which he has put 
forward for asking the Court to treat it as a nullity. His 
learned counsel have abandoned the case that its execution was 
procured by undue influence or misrepresentation; and properly 
SO; for there is not a shred evidence to support such a case. 
It iS; however, contended that the document was executed in the 
mistaken belief that the Tamkohi estate was an impartible Raj, 
and so. having been executed under a mistake of fact may be 
disregarded. Let us see the circumstances under which it was 
executed. After the death of his father Raja Krishan Partap, 
Sarabjit conceived the notion that he was entitled to one-half of 
the estate^ and this notion was no doubt encouraged by the fact 
that in the time of his grandfather. Raja Kharag Bahadur, Rani 
Tileshwari Kuari was recorded as owner of a moiety. He says 
in his evidence that after the death of his father he and his 
brother had a conversation on the subject, when it was arranged 
that they should consult pleaders at Gorakhpur. They (the 
two brothers) accordingly went to Gorakhpur and held a 
meeting. Amongst other pleaders who were invited to the 
meeting was Munshi Chotii Lai, who gives a detailed account 
of what occurred. He says that Mr. Read, Babu Bhairon 
Prasad; Munshi Gobind Ram Das, Karim Khan, Lala Harihar 
Datt and himself were present, and he also has a faint recollec- 
tion that Mr. Nundy, Barrister-at-law, was present. Sarabjit 
wanted, he said, to have his name recorded in respect of half 
of the Riasat, while Raja Satrujit refused to give him anything 
except maintenance and would not allow his name to be record- 
ed in respect of any portion of the estate. The matter was 
debated for an hour and-a-half or two hours and the history of 
the family was discussed. The terms of the iqrarnama were 
then, he said, arranged and the witness was deputed to prepare 
a draft. He says that whilst he was making the draft the 
employes of the Raja and of Sarabjit used to be present and 
assisted him. Shiamdhari and Ram Lakhan Tewari represented 
the Raja, and Tannu Babu and Indarjit Lai represented Sarab- 
jit. Eight or ten days were occupied in the preparation of the 
draft and some few points of difference remained open, which 
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wore subsequently settled ; and amongst others a condition was 
added to the effect that if the Raja should die without leaving 
male issue, the Raj should go to Sarabjit or his male descendants, 
and that if Sarabjit should die without leaving male issue, then 
the Raja or his male issue should take Sarabjit’s share. He 
says that during the settlement of terms ono material point on 
which the brothers differed was that Sarabjit asked that the 
shares which were given collectively to the three younger sons 
of Fateh Sabi as Babuai allowances, i.e., a seven and a quarter 
(7^)-anna share should be given to him. At that time, he says, 
Sarabjit admitted that he was entitled to Babuai allowance only, 
and that “the Raj and the custom of the family were admitted,” 
that there was no question whether the Raj was partible or 
impartible, the only point in dispute was how much Babuai 
allowance should be allotted to Sarabjit. Sarabjit says in his 
evidence that if he had known before signing this agreement 
tliat Raja Fateh Sahi had given sliares of the property to his 
three younger sons he would never have signed it. In this he is 
confuted by the evidence of Munshi Chotu Lai and other 
evidence, and it is highly improbable that tliis matter was 
not mentioned. He further says in the course of his evidence 
that at the meeting of the pleaders, Mr. Read, turning to 
his brother, said : — “ If Tamkohi is a Raj, then the younger 
brother is entitled to get simply Babuai allowance : and if 
Tamkohi is a Raj zamindari, then the younger brother is 
entitled to a half share in it. ” He says that no pleader 
except Mr. Read said anything in his presence j there was 
no question put to any pleader ; that he sat in the room for 
from 5 to 10 minutes, and that the meeting was over in ten 
minutes. This is clearly not true. Later on he says that he 
did not utter a single word at the meeting, nor did his brother ; 
that after the pleaders had gone away his brother said to him 
that the pleaders were of opinion that he should get a 2-anna 
share and that an agreement should be executed in which the 
share should be entered, and that he said in reply:— “If the 
opinions of the pleaders were in accordance with the custom of 
the family, and such was the custom of the family, there was 
no need for the execution of an agreement ; ” that to this his 
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brother replied that : — As regards this also he would obtain 
opinions of pleaders whether an agreement should be executed 
or not/^ and that his brother told him that the opinions of 
the pleaders was in accordance with the custom of the family.^^ 
Hand Kish ore Lal/a mukhtar, who has been acquainted all his 
life-time with the Tamkohi estate, his father having been 
Peshkar of Baja Kharag Bahadur Sahi, and he himself having 
transacted the business of the estate as Court mukhtar from the 
time when he obtained his certificate in 1885, proves beyond 
question that Sarabjit knew more about the family history than 
he admitted in his evidence. This witness attended the fun- 
eral feast of Baja Krishan Partap on the invitation of Baja 
Satrujit, and he says that at the instance of the Baja he had a 
conversation with the plaintifi Sarabjit in reference to his claim. 
He says that Sarabjit told him that he wanted the Baja to have 
his name entered as owner of half of the estate, but that the 
Baja was only willing to give him maintenance allowance. The 
witness asked him how he came to claim a half share in the 
estate, and told him that Baja Fateh Sahi gave a 7|--anna share 
to his three younger children for maintenance, to which Sarabjit 
replied that he knew that.” The witness asked Sarabjit to 
consider over the matter, and went away, and a day after 
renewed the conversation, but nothing was decided. In the end,- 
he says, Sarabjit told him that he was going to Salemgarh, where 
the descendants of Shamsher lived, to make enquiry there, 
and on his return would state what he would do. He went, 
he says, to Salemgarh and returned on the following evening, 
and on the following morning the witness went to him and 
asked him what he had decided to do. Sarabjit told him 
to go to his brother and ask him to give him a TJ-anna 
share as Fateh Sahi had given to his three younger sons. 
The witness went to the Baja and represented this to him, 
but the Raja refused to comply, and said that if Sarabjit 
wishes to have some villages for his maintenance, he would have 
no objection to give them to him. Then the witness says that 
he gave the brothers the following advice:— Both of you 
brothers had better go to Gorakhpur and there convene a meet- 
ing of the pleaders and take their advice as to what each brother- 
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should get in the estate. Except loss, there is no profit 
in litigation.” The brothers, he says, consented to this and 
hence the meeting of the pleaders at Gorakhpur to which we 
have referred. We have no reason to doubt the complete 
truthfulness of this evidence. It is manifest from it that 
Sarabjit was aware of the arrangements made by Fateh Sahi 
in regard to his estate, and that he consulted his relatives at 
Salemgarh in reference to the matter and then abandoned his 
claim to a moiety, contenting himself by putting forward a 
claim to the same share of the estate which had been allotted to 
the three younger sons of Fateh Sahi. He was no doubt satis- 
fied upon enquiry that the estate was impartible and that he 
was only entitled to Babuai allowance. Being so satisfied, no 
doubt, and seeing that it was in the discretion of his brother 
to give him merely such monthly allowance as he might think 
fit, he came to the conclusion that he would act whely in accept- 
ing the terms which were embodied in the iqrarnama. Shiam- 
dhari Tewari, who had been in the service of the Tamkohi 
estate for 9 or 10 years, accompanied Raja Satrujit and Sarabjit 
to Gorakhpur on the occasion when they consulted the pleaders, 
and he corroborates the evidence of the two witnesses for 
the respondent to which we have referred. He says that Sarab- 
jit inquired of him who were good pleaders in Gorakhpur in 
addition to the pleaders who had been invited to the meeting. 
The witness mentioned the names of Lala Harihar Dat and 
Munshi Karim Khan as good men and also Mr. Niindy. Sarab- 
jit then told him to speak to the Raja and ask him to invite 
these three persons to the meeting, and this w^as clone. He 
says that at that meeting the Raja had a pedigree of his family 
in his hand and told the pleaders that the ancestor of his family 
was Fateh Sahi. He was the Raja both of Hansapur and 
Tamkohi, and that he had given the Raj to his eldest son and 
Babuai allowance to his other three sons, Sarabjit then said 
that Fateh Sahi had given 8|-anna share to his eldest son, 
3i-annas to his second son and 2 annas to each of his two other 
sons and, therefore, he should get 7^-anna share in lieu of his 
Babuai allowance. After a long conversation, he says, which, 
lasted for an hour and-a-half the pleaders were of opinion 
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that the Eaja should give Sarabjit a 2-anna share of the estate 
just as Fateh Sahi had given to Shamsher Sahi. The Eaja at 
first objected to this^ saying that he did not want to have the 
share of the Kuar Sahib ascertained in annas and pies^ but 
eventually yielded to the views expressed by the pleaders. 
Later on^ he says, Sarabjit objected that his name would not be 
mentioned in the mutation proceedings, and that there was no 
guarantee that he would get the 2-anna share. The pleaders then 
said that he ought to obtain an agreement from the Eaja, and 
it was thereupon settled that Lala Chotu Lai should draw up 
a draft of the agreement. This evidence leaves no doubt on our 
minds that the iqrarnama was deliberately executed by Sarabjit 
after full and careful consideration of the circumstances of the 
family and with as full knowledge of its history as was in the 
possession of any member of the family. After consultation 
with his relatives at Salemgarh he abandoned the position 
which he at first took np, that the estate was partible, which 
was the real matter in dispute between the brothers. If the 
Eaj was an impartible Eaj, then the plaintiff was clearly only 
entitled to Babuai allowance. If the estate was partible, he 
was entitled to the half of the estate. This was the matter in 
issue between the brothers, and this was then finally decided 
and an agreement drawn up on the basis that the younger brother 
had abandoned this claim and was willing to accept the position 
taken up by his elder brother that the Eaj was impartible. 
The question of the impartibility of the Eaj was intended to be 
set at rest on this occasion. The iqrarnama opens with a solemn 
declaration as to the family custom, and it seems to us now idle 
for the plaintiff Sarabjit to avoid the consequences of a deli- 
berate and solemn act. It is to be noticed that no attempt 
was made to impeach this agreement during the life-time of 
Eaja Satrujit. It was only upon his death, when the estate 
came into the possession of his infant child, that the idea of 
procuring its cancellation occurred to him. The admissions 
made by Sarabjit in this agreement are the strongest evidence 
against him. 

We have now referred to the documents and oral evidence 
which have been mainly relied upon by the respective parties 
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in Bitpport of their cases. After careful consideration of them 
the conclusion at which we have arrived is that Fateh Sahi 
before his expulsion from Saran held a considerable amount of 
property in the district of Gorakhpur and that that property 
formed and was treated as portion of the family estate^ and that 
the custom of the family which is admitted to have prevailed in 
connection with the Hansapiir Eaj also extended to the estate 
lying on the west side of the Gandak. We hold therefore that 
the estate which devolved upon Raja Arimardan Sahi on the 
abdication of his father in his favour and withdrawal into 
seclusion was impartible. 

It has been contended on behalf of the respondent that even 
If it were the case that neither the ancestors of Fateh Sahi nor 
Fateh Sahi himself owned any territory in Gorakhpur prior to 
the expulsion of Fateh Sahi from Saran^ none the less the 
family custom would attend and follow the family and govern 
the devolution of any property which it or the head of the 
family might acquire. 

This argument appears to us to have force, but having 
regard to the conclusion at which we have arrived upon the 
question of fact it is unnecessary to determine it. In India 
questions relating to every kind of property are governed by 
the personal law of the owner, and it has consequently been 
held that a Hindu who migrates from one part of the country 
to another will retain the law by which he was governed at 
the time of migration unless he elect to change his family custom 
and adopt the custom of the district into which he has migrated. 
In other words, a family which has family customs and usages 
will not necessarily lose them by migrating. The presumption 
is that the family which has moved from one district to another 
carries with it its family customs, and the onus is upon a party 
who alleges the discontinuance of any such custom to prove 
that fact — Soorendro Nath Roy v. Mussamut Eeeramonee 
moneah (1). As was pointed out by the Privy Conncil in the 
case which we have cited, orientals are commonly tenacious 
of their usages and customs, and therefore on the ordinary 
|rinciples of viewing evidence a continuance of the existing 
‘ ( 1 ) ( 1868 ) 12 Moo., L A., SL ' 
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state of things is presumable. Well established discontinuance 
of family customs will, however, destroy them. 

This brings us to the further argument which was advanced 
on behalf of the appellants, namely, that, assuming that Eaja 
Fateh Sahi did hold property in Gorakhpur, and that the same 
was governed by the family custom of impartibility which it is 
admitted governed the devolution of the Hansapur estate, that 
custom has been discontinued and no longer can be regarded as 
binding. There is no doubt that a family custom may be dis- 
continued. In the case of Raj Kishen Singh v. Ramjoy Surma 
Momomdar (1), the following passage appears in the judgment 
at page 196: — Their Lordships cannot find any principle or 
authority for holding that in point of law a manner of descent 
of an ordinary estate depending solely on family usage may not 
be discontinued so as to let in the ordinary law of succession. 
Such family usages are in their nature different from a terri- 
torial custom which is lex loci binding all persons within 
the local limits in which it prevails. It is of the essence 
of family usages that they should be certain, invariable and 
continuous, and well established discontinuance must be held 
to destroy them. This would be so when the discontinuance 
has arisen from accidental causes ; and the effect cannot be 
less when it has been intentionally brought about by the 
concurrent will of the family. It would lead to much 
confusion and abundant litigation if the law attempted to 
revive and give effect to usages of this kind after they had 
been clearly abandoned and the abandonment had been, as 
in this case, long acted upon.^^ Let us see then whether the 
family usage in this case has been abandoned. It is neces- 
sary here to advert to the j)edigree and to see in what way 
the. succession has devolved since the death of Eaja Fateh 
Sahi. After his abdication his eldest son, Arimardan Sahi, 
became the Eaja, his younger brothers having been allotted 
shares by way of Babuai allowance under the sanads granted 
by Eaja Fateh Sahi. Eaja Arimardan Sahi died on the 
21st February 1826 and was succeeded by his next brother, 
Dal mardan Sahi. Eaja Dalmardan Sahi died in the year 
(1) (1872) I li. R,, 1 Calc,, 186. 
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1838 leaving a son, Dalip Sahi, who became the Raja. He 
died without issue some time before the year 1844, leaving a 
widow Musammat Usmedh Kuari. Upon his death Shamsher 
Sahi, the third son of Raja Patch Sahi, was clearly entitled to 
succeed as Raja. He, however, had, as we have already pointed 
out, instituted a suit for partition of the share which was allot- 
ted to him by Fateh Sahi and had succeeded in obtaining a 
decree which possibly gave him more than he was strictly 
entitled to. Whether it was that he considered that he had 
thus become separated from the family and had forfeited his 
right to succeed to the estate or not we cannot say. He does not 
appear to have advanced any claim on the death of Raja Dalip 
Sahi, but allowed Musammat Usmedh Kuari to have her name 
recorded as owner. He died on the 23rd of June 1847, and the 
only son who survived him, Sawant Sahi, died on the 19th of 
November 1848 without male issue. The person entitled on the 
death of Sawant Sahi to the estate, according to the family cus- 
tom, was Kharag Bahadur Sahi, the grandson of Ran Bahadur 
Sahi, the fourth son of Raja Fateh Sahi. He lost no time in 
putting forward a claim to the estate. This claim was compro* 
mised by an arrangement made in 1851, whereby Musammat 
Usmedh Kuari purported to give him the property, reserving 
to herself a life-estate in cei’tain villages. There is no doubt 
that Musammat Usmedh Kuari under the family custom had 
no title whatever to the property. In taking possession after 
the death of her son she undoubtedly committed an act of 
usurpation. This act is strongly relied upon by the appellants 
as establishing a discontinuance of the family custom. 

Rani Usmedh Kuari was a sister of the then IMaharaja of 
Benares, and appears to have been a clever woman. She, no 
doubt, on the death of her husband believed that she was enti- 
tled to the estate and she had her name accordingly recorded as 
owner. The witness. Ram Prasad Sahi, to portions of whose 
evidence we have already referred, says that on the death of 
her husband she forcibly took possession of the gaddi and that 
thereupon Raja Kharag Bahadur was about to institute a suit 
against her for recovery of it, when she consulted her brother, 
the Maharaja of Benares, who sent to her two persons of the 
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name of Gurdat Chaudhri and Durga Singli Chaudhri^ and they 
effected a compromise. The terms of the arrangement are 
embodied in the document No. 1015 of the record^ dated the 
31st of May 1851, which is described as a deed of gift. It recites 
that the fifth settlement of taluka Bank Jogni was made by 
Government with her father-in-law Eaja Dalmardan Sahi as his 
ancestral zamindari and on his death all the properties left by 
him were recorded in the name of her husband DalipSahi ; that 
afterwards Musammat Eajeshwari Kuari, mother of Raja 
Kharag Bahadur, recovered possession of a 7th share in all the 
villages and lands of the said taluka under a decree of the Court. 
Then follows a recital that Rani Usmedh Kuari has since the 
death of her husband been in exclusive possession of all the pro- 
perties left by her deceased husband, except the share of Rani 
Rajeshwari Kuari, but that as she was a parda-nashin female, 
and had to look after the management of the estate and the 
collections and payment of the Government revenue and other 
payments, she had no time to perform worship, recite religious 
books and other matters of this kind. Then follows the state- 
ment that she has no other heir than Raja Kharag Bahadur, 
son of Raja Pirthipat Sahi. Then in the operative part of the 
instrument she purports to reserve 64 entire villages and 
Es. 700 of malikana allowance from the birt villages for her 
necessary expenses during her life and to make an absolute 
transfer by gift of the remaining 87 villages, 33 entire pieces of 
land, and malikana allowance amounting to Rs. 1,440-9-6 to 
Raja Kharag Bahadur. On the same day Raja Kharag Bahadur 
signifies in writing his acceptance of the gift made to him by 
Rani Usmedh Kuari and the terms contained in it. In that 
document is a recital in the following words : — After the 
death of the aforesaid Raja Ualip Sahi, my paternal aunt, 
Usmedh Kuari, is up to this date in possession and enjoyment of 
the property by right of inheritance, with the exception of 
one-eleventh share of my mother, and pays Government 
revenue.” These two documents are strongly relied upon as 
establishing strong evidence of the discontinuance of the 
alleged family custom. The admission of Raja Kharag Bahadur 
that Rani Usmedh Kuari obtained the property by right of 
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inheritance is said to be wholly inconsistent with the continued 
existence of that custom. On behalf of the respondent it is 
said that it was immaterial to Baja Kharag Bahadur what the 
nature of the document was under which Kani Usmedh Kuari 
waived her claim to the estate, that, not unnaturally, she would 
not admit that she had usurped the possession of the estate, and 
that it was to save appearances that she made as it were a 
gift of the estate to the rightful owner. We think that there is 
a good deal in this explanation. No doubt Eani Usmedh Kuari 
claimed the estate by way of inheritance, believing that she 
was entitled to it, and it w^'as a matter of little or no impor- 
tance to Raja Kharag Bahadur what form her release of her 
claims took. The reason assigned in the deed for the gift, 
namely, that as she was a parda-nashin female and had to look 
after the management of the property, and therefore had no 
time for other matters, was evidently not a true one, for the 
management of the villages which she reserved for herself 
would entail little less expenditure of time aud trouble than 
the management of the whole estate. It was this usurpation by 
Rani Usmedh Kuari which has in the main afforded to the 
plaintifls a peg upon which to hang the argument that the family 
custom was abandoned. 

The plaintiffs also, as we have mentioned, relied upon the 
fact that Raja Fateh Sahi divided the property amongst his sons, 
and the argument is that this disposition also was contrary to 
the family custom and evidence of its discontinuance. We 
have, however, almost contemporaneous evidence to prove the 
nature of that disposition in the petition which was filed by the 
sons of Raja Fateh Sahi on the 9th of April 1808, when they 
were endeavouring to recover from Government the Hansapur 
estate, and in the later petitions which were filed by Raja 
Arimardan Sahi, to which refer«*ce has already been made in 
an earlier part of our judgment. These documents show that 
the estate was regarded as an impartible Raj. If the estate had 
not been so regarded, then on the death of Raja Arimardan Sahi 
his brothers Balmardan and Shamsher Sahi and nephew Pirthi- 
patSaM, son of his brother Ran Bahadur, who was then dead, 
Vouldhave been jointly entitled to it as hi s heirs ; but Balmardan 
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Sabi alone succeeded to tlie estate and became the Eaja. 
On his death his son Eaja Dalip Sahi succeeded, and then 
followed the usurpation of his widow Eani Usmedh Kuari. 
Then when litigation was imminent between her and Raja 
Eharag Bahadur, who was then the rightful heir to the property, 
she gave up the estate to him in 1851, reserving to herself a life 
estate in portion of it. Raja Kharag Bahadur was succeeded 
by his only son Raja Krishan Partap, the father of the plaintiff 
Sarabjit Partap. Under such circumstances we are unable to 
hold that the break in the succession caused by Usmedh Kuari’s 
usurpation, or any other circumstances upon which the plaintiffs 
rely, establishes a discontinuance or abandonment of the pre- 
existing and long established custom. 

We now come to consider the effect of the iqrarnama. We 
shall assume. for the moment that the estate was not an impar- 
tible Raj and come to consider the effect of this agreement. 
That it was entered into with the utmost deliberation there can 
be no doubt. The plaintiff Sarabjit made a claim to half the 
estate. The answer of Eaja Satrujit to this claim was clear 
and precise, namely, that the estate was impartible and that 
Sarabjit was only entitled to Babuai allowance. Upon this 
Sarabjit consulted his relatives at Salemgarh, and evidently met 
with no encouragement from them, for on his return we find 
he abandoned his claim to the half of the estate and sought a 
share of the estate equal to the shares which Raja Fateh Sahi 
had given to his younger sons. This claim Raja Satrujit con- 
sidered extravagant, and refused. Then it was that the two 
brothers held the consultation with the pleaders which we have 
fully stated and the agreement was drawn up and signed. The 
basis of the negotiation was in reality the admission of Sarabjit 
that the Raj was an impartible Raj. Sarabjit admits in his 
evidence that he read the agreement before he signed it and 
understood that a 2-anna share was being given to him and a 
14-anna share to his brother, and he further says that, at the time 
he signed it, he was not dissatisfied or displeased with the division 


1904 


Sarabji® 

Pabtab 

Bahabub 

Sahi 

iDfDABJir 

Pabtab 

Bahabitb 

Sahi, 


■p 



SJlBABJIT 

Pabtap 

Bahabitb 

Sahi 

D. 

toAEJIT 

Paetap 

Bahadub 

Sahi. 


248 THE IKDilN LAW BEPOBTS, [VOL. XXVII. 

and should be set aside. Mr. Ohaudhri admitted that he could 
not mention any matter which came to the knowledge of the 
plaintiff Sarabjit from the date of the execution of the iqrar- 
nama down to the date of the institution of the suit which 
would entitle him to have the iqrarnama cancelled^ unless 
it were the opinion of Sir Charles Paul, whom he appears 
to have consulted, and what he heard from his mother. We 
may point out that the agreement was prepared and executed 
in the interests and for the protection of Sarabjit. He was 
apprehensive that as his name would not be recorded as ownes 
of any part of the estate he might have difficulty in getting 
possession of the 2-anna share when he should desire to become 
separate from his brother. It was to satisfy his apprehensions 
on this score that the drawing up of an agreement was suggested. 
In the course of his evidence Shiamdhari, who was present at 
the negotiations, says « As regards mutation of names it was 
settled that it would be effected in favour of Raja Sahib. There- 
upon Kuar Sahib ('j.e., Sarabjit) said My name will not be 
mentioned in the mutation proceedings. I will get the two annas 
when I will become separate. What guarantee then have I 
that I will get the two annas?’ The pleaders said that he 
ought to obtain an agreement to that effect from the Raja Sahib, 
and it was arranged that Chhotu Lai should draw up the draft.” 
Under the agreement it is to be observed Sarabjit secured for 
himself property of the annual value of about Rs. 30,000, a very 
substantial allowance for a younger brother. According to the 
custom of the family his brother might have fixed his allowance 
at, say a monthly sum of Rs. 260. It was in his discretion to do 
so. In addition to this under the iqrarnama he will on separa- 
tion be also entitled to a one-eighth share of all the movable pro- 
perty, including any savings which there might be from the date 
of the agreement up to the date of separation. There is not, as 
we have before said, the slightest foundation for the allegation 
of Sarabjit that the execution of this agreement by him was 
procured improperly. The allegation of fraud and misrepresen- 
tation has been withdrawn, and properly withdrawn, for there 
was not a tittle of evidence to support it, and it ought never to 
have been made. The agreement was entered into with the 
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utmost deliberation and with as full knowledge on the part of 
Sarabjit of all the circumstances of the family as was available# ' 
It is idle therefore to set up a case of mistake and to ask the 
Court to set aside an arrangement made for the purpose of 
adjusting the dijferences. between the two brothers and preserv- 
ing the peace of the family. This agreement, we hold, is 
certainly binding on the plaintiff Sarabjit. But is it also bind- 
ing upon his son, Chhatarpat, who was no party to it? The 
learned Subordinate Judge has given a reply in the negative to 
this question. We are unable to agree with him in this. It is 
clear that the two brothers intended that the agreement should 
be binding upon their descendants. In the opening part of it 
is the declaration that it shall be binding upon them, the execut- 
ants, and their male descendants. Later on in the deed is the 
following passage: — Both of us, the executants, have mutually 
executed this deed of agreement, of our own accord and free 
will, in a sound state of body and mind, and we and our male 
descendants are and will be bound by it. This Eaja Satru jit 
Partap Bahadur Sahi shall have no right contrary to the condi- 
tions and contents of this document to object to giving to Babu 
Sarabjit Partap Sahi or his male descendants at the time of 
separation the one-eighth share detailed in paragraph 4 of this 
document, with the exception of the property mentioned in clause 
E of that paragraph. In the same way Babu Sarabjit Partap 
Bahadur Sahi or his male descendants shall have no right at the 
time of separation to claim more than the property detailed in 
paragraph 4 of this document.^^ Mr. Mayne in his work on 
Hindu Law, 6th edition, at page 623 and following page says 
^^It is now quite settled that a partition made during the 
minority of one of the members (ix,y members of a joint Hindu 
family) will be valid, and if just and legal will bind him. 

Of course his interest ought to be represented by his' guardian or 
some one acting on his behalf, though I imagine that the fact of 
his not being so represented will be no ground for opening up the 
partition, if a proper one in other respects.^^ We may also refer 
to West and Buliler^s Digest, page 672, and Dr. Jolly’s History 
of the Hindu Law, pp. 99-100, 138 and 129. It is difficult to 
see how a partition could in many cases take place if this were 
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not so. If a father can bind his minor son by partition 
proceedings, a fovtiori, as it seems to us, he can bind him by a 
compromise whereby Babuai allowance is fixetl and a dispute 
in regard to family" property is terminated. In the case of 
Pitam Singh v. Ujagar Singh (1) it was held that a son who 
was not a party to a suit brought by his father in respect of 
property in which the son had an interest was bound by a 
compromise entered into by his father and by a decree passed 
on that compromise. Pearson and Turner, JJ., in delivering 
the judgment of the Court in an appeal from a decree of the 
Subordinate Judge of Mainpuri observe as follows Assum- 
ing, which is not certainly proved, that the family remained 
joint until 1867, the respondent’s father for all intents and 
purposes represented the interest in the estate which devolved 
and would on partition fall to the separate share of himself and 
his children, and the respondent must be bound by his acts 
unless he can show such fraud and collusion as would entitle 
him to relief on those grounds.” In the case of Ghanvirapa v. 
Danava (2), it was held that a partition made by a mother as the 
guardian of her minor son who was a member of an undivided 
family is valid, and if just and legal will bind the minor. 
Holding, as we do, that the estate in dispute is an impartible 
Raj, it is obvious that the compromise entered into between the 
two brothws was altogether favourable to the interests of the 
minor plaintiff Chhatarpat ; and even if there existed at the 
time of the execution of the iqrarnama some more solid 
foundation for the claim of Sarabjit than that upon which his 
claim was based, the compromise cannot, we think, be said to be 
unreasonable or unjust. It was we think a just and fair settle- 
ment of a family dispute-a dispute which might have led to 
disastrous litigation. Por these reasons we hold that the iqrar- 

namais binding, not only on Sarabjit, but also on the minor 
plaintiff. 

We have now disposed of the principal questions raised in 
this appeal, and we come to the alternative case set up by the 
plaintiffs. They allege that Raja Kharag Bahadur derived his 
title to part of the property in dispute under a gift from Eani 
. (1).(1878) I. I,. E.. 1 A11..65X. (2) (1894) I. L. E.. iVboii.., 693. 
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Usmedh Kuari and that his mother Eani Rajeshwari Kuan* 
purchased some villages with funds supplied to her hy her 
father and that these villages were recorded in the name of her 
husband Raja Pirthipat Sahi and devolved upon Raja Kharag 
Bahadur as absolute owner, and that he, a few days before his 
death, executed a deed of gift, in favour of his wife Rani Tilesh- 
vari Ruari of a moiety of these villages. These pi’operties are 
set forth in schedules Bl and B3 appended to the plaint. Raja 
Kharag Bahadur is also said to have been absolute owner of the 
villages mentioned in scliedule B2. 

[A. portion of the judgment, dealing merely witli the evidence as to 
tlie title to certain specific properties claimed by the plaintiffs appellants 
is here omitted,— Ed.] ' 

Schedule E comprises property which is said to have been 
the self-acquired property of Eaja Krishan Partap, and so to be 
property which would devolve upon members of his family 
in accordance with the ordinary principles of Hindu law and 
not according to family custom. It appears that this property 
was thus acquired. Rani Rajeshwari Knari, -grandmother of 
Raja Ivrishan Partap, was sister of Babu Benode Narain,.^, who * 
held zamindari property, known as Raj zamindari Tikari, in 
the district of Gaya. Raja Krislian Partap laid claim to this 
property by right of inheritance against Ram Bahadur Sahi, 
who claimed to be the owner of it. Ilis suit was dismissed by 
the District Judge of Gaya, wdiereupon an appeal was filed by 
him to the Calcutta High Court* A compromise was come to 
whereby Krislian Partap relinquished his claim to the property 
in dispute on the terms that Benode Karairi should grant to 
him a miikarrari lease of the villages comprised in schedule E, 

In accordance with this compromise the miikarrari lease was 
granted and the property has since been held under it. The 
plaintiffs contend that this property cannot be regarded as 
part of the i amkohi estate or subject to the custom governing 
the devolution of that estate. It seems to us that it w'as quite 
open to Raja Krislian Partap upon the acquisition of this pro- 
perty to have treated it as separate priv^ate property or to incor- 
porate it ivitli and treat it as part of the Tamkohi estate* But 
the only object of acquiring property as private property would 
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^ be for tbe purpose of alien atioD, and we tbink that if the owner ■ 
ot an estate, the -devolution of which is governed bv family 
custom does not in his life-time alienate the property so 
ecqnxred, or dispose of it by his will, or leave behind him Le 
in ication of a contrary intention, the reasonable presumption 
a e intended to incorporate it with the family estate (see 
LahshrmjpatU v. Kanda8ami{l), and Bamsami Kamaya Naih 
y. Sun^ahngasami Kamaya Naik (2). The plaintiff Sarab- 
jitm his evidence admitted that he regarded this property as 
included in and forming part of the Tamkohi estate at the time 
he signed the iqrarnama. He says I believed that all the 
properties situate in the districts of Gorakhpur, Basti and Gaya 
formed part of the Tamkohi Raj - It is dear from the language 
of the iqrarnama that this property was not excluded from Tts 
_ peiatioi). The only property which was excluded is mentioned 
in paragraph E of that document, namely, the Muzaffarpur 

property, which Raja Satru jit obtained from Ids fatlier-in-law. 

unshi Indarjit Lai, who had been making collections on 
behalf of the Raja of the whole of the zamindari property 
since the year 1880, in the course of his evidence said that the 
whole of the zamindari estate in which collections wore made 
were in his charge, including mukarrari villages, and that he 
washy an order of the Raja, dated, the 8th , if April 1882, 

the Maharaja’s agent Mr. Braidwood, and was also by another 
er irec e to apply money in his hands under the order of the 
agent, and that he attended to these orders. Whatever profits 
e says, came to his hands, which would include the profits of 

with, but weru up CiSlrf ' fTb” T 

Mr, Dallas Srnbefr ' ^3^ which 

Eaja Satrujit and RanlT-l^^^^-^- *^3" 

1895, the Sn: ditT 

property in Gorakhpur and Ba^sti but 
. W (1892) I L B 16 M a ^ tire property in Gaya 

) I.L.B,16Mad.,«. ( 2 ) ( 1393 ^ i. l. B, 17 Mafl.. 



and baran, Mr. Campbell was appointed general attorney and 

also manager of these properties. There is no suggestion 
here that the Gaya property did not form part of the estate. 
Paragraph 2 of the iqrarnama emphasizes the view which the 
plaintiff Sarabjit had formed upon this question j and shows 
beyond doubt that he regarded all the property then in the 
possession of the Raja, with the exception of the Muzaffarpur 
property, as part of the Eaj. Rot merely did he regard the 
immovable property but also the movable property, which his 
brother possessed, as forming part of the Eaj. Under that 
agreement he will be entitled on separation to a one-eighth share 
of the entire property, movable and immovable, appertaining to 
the Eaj-riasat existing at the time of separation. It is clear we 
think from what we have pointed out in the evidence that Eaja 
Krishan Partap did not treat or regard any portion of the pro- 
perty which is now claimed as separate and distinct from the 
Eaj property, and this applies to the movable as well as the 
immovable property claimed. He did not in his life-time make 
any disposition of the estate, nor did he in any way indicate an 
intention on his part to treat any portion of it otherwise 
than as part and parcel of or appurtenant to the Eaj. He 
did not execute a will, but allowed the property to devolve in 
accordance with the old and well established family custom. 
On his death the plaintiff appellant Sarabjit did not suggest 
that any part of the property was held on a distinct and sepa- 
rate title from that of the Eaj. On the contrary he deliber- 
ately, and after obtaining legal advice in regard to his position, 
executed the iqrarnama on the basis that all the property now 
in dispute formed portion of the estate and descended in accord- 
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satisfy us that the learned Subordinate Judge has corue to a 
wrong conclusion on any of the matters dealt with in his 
exhaustive judgment. We differ with him only in the opinion 
which he expressed that the minor plaintiff is not bound by 
the iqrarnamaj but in other respects we entirely agree in his 
conclusions. 

Por these reasons we hold that the appeal fails, and we 
dismiss it with costs. 

Appeal dismissed. 


.1904 
August 8. 


^^fore Mr. Justice JBlair and Mr. Justice Banerji. 

_ GANGA RAM (PiAmiirp) KANHAIYA LAL akd oteees (DisrEifDAXTs) .• 
Morigage—Suit fcr sale—FremaUire suit decreed in g)a>rt on confession of 
judgment hy some of tie defendants— Sitlseguent suit for halanoe of tie 
mortgage deli-Aet No. IV ofl8S2 C Transfer of Trog,erty Act ), section 
90 . 

In a uaufriTctuary mortgage of a shop a separate dwelling house was 
hypothecated as collateral security. The. dwelling house was suhsoquontly 
sold to third parties. Before the c.^piry of the term of the mortgage the 
mortgagee brought a suit to recover the mortgige debt with interest, and the 
cost of certain repairs to the shop, by sale of both the shop and the dwelling 
house. This suit was decreed as against the representatives of the mortga- 
gor, who confessed judgment, but dismissed as against the purchasers of the 
house as premature. After the expiry of the term of the mortgage, the 
plaintiff brought a second suit asking for sale of the dwelling house. Held 
that this second suit was not barred. The defendants purchasers, having 
formerly pleaded that the plaintiff’s suit was premature, could not now plead 
that his present claim ought to have been included in it ; and neither section 
90 of the Transfer of Property Act, 1882, nor section 2'li4 of the Code of 
Civil Procedare applied. 

The facts of this case are fully stated in the judgment of 
the Court. 

Pandit Sundar Lai and Babu Lalit Mohan Banerji for the 
appellant. 

Babu Jogindro Nath Ohaudhri, for the respondents. 

Blair and Banerji, JJ.__The facts out of which this suit 
arose are these :-On the 6th of August 1878, one Muhammad 
Azim made a usufructuary mortgage of a shop, the term of the 
mor gage being 20 years. It was agreed in the mortgage deed 
that the usufruct waste be taken in lieu.of i nterest and that 

^ •Appeal No. 63 of 1903, under section 10 of the Letters Patent ’ 
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S«ge, the plaintiff brenghf i a* L recoyeri „f the' 

secured by the morto-ao-o ^n,! " ■! ®°°'ery ot the money 

-id he had spel inlt™ 

embraeed a pLyer for fte “altf *“1>- ®e eleim 

of the proceeds of that saleWno insuffi^^’aff’ ““ 
tion of the mortgoage monev fo^i, ' i 1 satisfac- 

Thesuit .as ,oI ?:i“ed ^ 

Had died in the meantime ^ D .r ^ mortgagor, who 
appeared and confessed judo-m^nt ^ 

-pendents resisted the ellim, “Ly”' .riand' ft 
cause of action had accrued to the plaintiff o f i 

™ prematare. Th,‘ cL rt t T I 

favenr and held that th?;,ainiirtd' T 

before the expiry of the 20 vea t+ Hring his suit 

claim against* th"e prlf dXdant Z h 

fact that some of the heirs of th * regard to the 

claim, it made a deome Zinst fterh?"”f M 

shop with which the mortgager was ooneOTned. Thf 

appealed, and his appeal was dismissed by the 7 Plaintiff 

Court, that Court agreeing with the Court of £rstlPstm^^!bl 

no cause of ^action for the suit had arisen and that tl ^ 

premature. The Court, Imweyer made a dee 

Heirs of the mortgagor for the silff tL Ip TdT^^ 

an objection preferred by the defendants nnf f • 

tHe Code of Ciyil Procedure to Z f t!f 561 of 

ending that thesuit was premature th f ^ 

been dismissed. That decr^ of thi 
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became final, and in execution of it tbe mortgaged shop has 
been sold and a sum of Rs. 425 has been realized. The plain- 
tiff brought the present suit to recover the balance due to him 
out of the total mortgage money, that is to say, the principal, 
interest and costs, and for the sale of the dwelling house com- 
prised in the mortgage as mentioned above and now in the pos- 
session of the defendants. The Court of first instance made a 
decree in favour of the plaintiff for a part of the amount 
claimed, but the lower appellate Court gave him a decree for the 
full amount claimed. The defendants appealed to this Court, 
and the learned Single Judge of this Court before whom the 
appeal came dismissed the suit, mainly on the ground that the 
plaintiff's remedy was an application for a decree under section 
90 of the Transfer of Property Act, and a second suit was con- 
sequently not maintainable. We are unable to agree in that 
view. It is manifest from the terms of the mortgage deed, and 
is indeed conceded, that the dwelling house is a part of the pro- 
perty comprised in the mortgage. That being so, no application 
could be made under section 90 of Act No. IV of 1882 for the 
sale of the dwelling house, it being a part of the mortgaged 
property. Section 244, Code of Civil Procedure, could not 
apply, inasmuch as the Court having dismissed the plaintiff's 
claim for the sale of the dwelling house, the plaintiff could not 
in execution of that decree apply for such sale. We have there- 
fore to consider whether there is any other bar to the mainte- 
nance of the present suit. Having regard to the terms of the 
mortgage and to the findings arrived at in the first suit it is clear 
that that suit was premature and could not be brought until after 
the expiry of the full term of the mortgage. No order could 
thereforebe made in the previous proceedings for the sale of the 
dwelling house. That is what the Court held in that case, and 
in so far as the Court in the former proceedings made a decree for 
the sale of the shop which was a part only of the mortgaged 
property, it probably acted erroneously. But whether it acted 
rightly or wrongly, the Court held as regards the property now 
in dispute that no cause of action had then accrued to the plain- 
tiff. That is a decision binding between the parties, and upon 
ih® mortgage it is cle^r that the plaintiff's canso gf 
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action in regard to tlie property wMch lie now seeks to sell only 
arose on the expiry of the term of the mortgage and on the 
proceeds of the sale of thes hop mentioned in the mortgage deed 
proving insufficient for the satisfaction of the plaintiff^s claim. 
What the plaintiff aught to have done was to have brought a suit 
after the expiry of the term of the mortgage for the recovery of 
the mortgage money by sale of both the properties mentioned in 
the mortgage, the Court declaring the order in which each of 
those properties was to be sold. However, in the first suit the 
plaintiff got a decree for a part of his claim, namely, for the 
sale of one of the two properties the sale of which he had claim- 
ed in his suit. That decree cannot be a bar to the maintenance 
of the present suit. Indeed, it would be working great hard- 
ship and injustice to the plaintiff if the defendants were allowed 
to defeat the first suit on the ground that it was premature and 
to defeat the present suit on the ground that the present claim 
ought to have been included in the first suit. The mere fact 
that a decree was passed in respect of this mortgage does not in 
our judgment extinguish the plaintiff’s security in regard to the 
property which was excluded from the decree in the prior suit. 
We think that the Courts below were right in holding that the 
plaintiff’s suit was maintainable. We are also of opinion that 
the lower appellate Court has rightly decreed the whole of rhe 
plaintiff’s claim. Under the mortgage the plaintiff is entitled 
to recover from the house such balance as might remain due 
to him upon the mortgage, for principal, interest and costs, 
besides costs of repairs, after the sale of the shop. It is this 
balance which the lower appellate Court has decreed to the 
plaintiff, and we think that Court was right. We accordingly 
allow the appeal, and, setting aside the decree of this Court with 
costs, restore that of the lower appellate Court. 

Appeal decreed. 
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REVISIONAL CRIMINAL. 

jSefm^e Mr, Justice Aihman, 

EMPEIiOE ??. GANESHl LAL.* 

Act iV^o. MIjV of 1860 (Indian Penal Code), section lH2-*^AttaMmMnt‘^'Warrant 

not in the possession of the aniiu at the time of making the, attachment'^ 
Lawful authority P 

Ifc is tho intention of the Liw that when a public servant attaches 
property under a warrant in execution of a decree, he must have the "wirrant 
with him, otherwise the taking of the property is not lawful. Lmpress of 
India wAmar Nath (1 preferred to. 

In this case the facts found by the convicting Magis*^ 
trate were as follows.- One Gobind PraFad, a qnrq amin of 
tahsil Sardbana, went on the 23rd of October 1903 to maiiza 
Maharmati to attach some movable property in execution 
of a decree of the Court of Wards a gain Ft Sarni Khan. He 
aitached two buffaloes wliicli were ])ointed out to him by a 
servant of the Court of Wards as. being the property of Sami 
Khan and took them away to the village cliaujial, where lie 
wxas proceeding to write a deFcription of them, when one 
Ganeshi Lai came up. Ganeshi Lai claimed the cattle as his 
own, saying that they were temporarily in the posso.«sion of 
Sami Khan for grazing purposes only, and thereupon removed 
them from the custody of the amin, wdthoiit, however, using 
any unnecevssary violence for that purpose. When he made 
the attachment, the amin had not in possesFion t!ie warrant 
which had been issued to him for that purpose. The Magistrate 
was of opinion that the absence of the warrant was in the present 
case not material as no resistance was made at the time of the 
attachment, but afier the attach ment.^^ The Magistrate con- 
victed Ganeshi Lai under section 186 of tlio Indian Penal Code 
and fined him Rs. 40. Against this order Ganeshi Lai applied 
in revision to the High Court. 

Mr. TT, 'Wallach, for the applicant. 

The Assistant Government Advocate (Mr. F. /L Porter)^ 
for the Crown. 

Aikwan, J.— “On the 15fch of October last a warrant was 
issued to a qurq amin for the realization of a sum of Rs. 32-14-8, 

♦Crimmal Revision No. 365 of 1904. 

(1) (1883) 1.L.R.,6A1L:318. 
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together with Es* 0*1“7 costs> due from Sami Khan under a 
decree of the Eent Court. The money was to he realized by 
attachment of the Judgment-debtor’s movable property. The 
warrant was returnable on the 23rd of October. On that day 
tlie qiirq amin attached two buffaloes avS the property of the 
judgment-debtor. As a matter of fact the buffaloes did not 
belong to the judgment-debt n*, but to the applicant Ganeshi 
Lai. Ganeshi Lai resisted the taking away of his buffaloes; 
for this he has been convicted under section 188 of the Indian 
Peoal Code of voluntarily obstructing a public servant in the 
discharge of his public functions, and sentenced to pay a fine of 
Es. 40; or in default to undergo two weeks’ simple imprison- 
ment. Application has been made to this Court for the revision 
of this order on the grouDd that the amin had no warrant with 
him at the time of attaohment, also that the two buffaloes 
belonged to the petitioner and not to the person whose movable 
property the amin had been ordered to attach. It is quite clear 
from the facts set out in the judgment that the case was one 
falling properly under section 1S3 and not under section 
186 of the Indian Penal Code. It is an admitted fact that 
the amin when be attached the property had not the warrant 
with him. This in my opinion renders his taking of the pro- 
perty illegal. I hold this following the principles laid down 
in the case of Empress of India v. Amur Nath (1). When 
an amin attaches pioperty under a warrant he must be in a 
position to show the exact amount for which the property 
is attached; as it is the privilege of the judgment-dehtor to 
prevent the attachment by payment of the amount, and with- 
out having the warrant with him, the amin is not in a position 
to satisfy the judgment-debtor as to the amount he has to pay, 
and so enable him to exercise his right, I therefore hold that 
it is the intention of the law that, when a public servant attaches 
property under a warrant in execution of decree, he must 
have the warrant with him, otherwise the taking of the property 
is not lawful. For these reasons I think that the applica- 
tion must be granted. I may add that on the facts found, 
and especially with reference to the statement made by the 
(1) (1883) 1. L. E., 6 All., 318 at p. 32L 
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Magistrate that no violent assault or criminal force was 
used, the punishment in any case was absurdly severe. For the 
reasons given above I quash the conviction add direct the fine, 
if paid, to be refunded. 


1904 

8 . 


before Mr, Justice Aihman. 

EMPBEOR tj. GANGA PEASAD « 

Act ifo. XXF 0 /I 86 O (Indian lenal Code), section 405 — Criminal hreaoh 
of trust — Definition, 

A clerk in a record room made over a document forming part of a 
record in his custody to a person who was entitled to the document, but 
who would otherwise have had to present an application on stamped paper in 
order to secure its return in a legal manner. JBCeld that the clerk was under 
the above circumstances rightly convicted under section 409 of the offence 
of criminal breach of trust by a public servant. 

The accused in this ease^ one Ganga Prasad, was a clerk in 
the record room of the Meerut Collectorato. On a record in 
that record room relating to the village of Begamabad was a 
copy of a certain sale certificate. That sale certificate one 
Bhagwan Sahai had been summoned to produce in a Civil 
Court on the 23rd of May 1904. On that clay Ganga Prasad 
was seen by the record-keeper, Muhammad Mohsin, passing 
out to Bhagwan Sahai, through a hole in the netting protecting 
one of the windows of the record room, a paper. The record- 
keeper at once followed Bhagwan Sahai, and obtained from 
him the paper, which ho had in his hand, and which proved to 
be the copy of the sale certificate above referred to. Both 
Ganga Prasad and Bhagwan Sahai were convicted, the former 
under section 409 and the latter under section 409 read with 
section 109 of the Indian Penal Code. Ganga Prasad appealed 
to the Sessions Judge, who reduced the sentence of imprison- 
ment passed on him from nine months to six, but otherwise 
dismissed the aj^peal. Ganga Prasad thereupon applied in 
revision to the High Court. 

Mr. (7. jR. Alston, for the applicant. 

The Assistant Government Advocate (Mr. F. K, Porter) for 

the Grown. 


► Crlmiual Ecvisiou No. 1464 of 1904. 
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Aikmak^ J.-r-The applicant, Ganga Prasad, was an employ^ 
in tlie record room of the Collector of Meerut. He was convic- 
ted by a Magistrate of the first class of an offence under sec- 
tion 409 of the Indian Penal Code (criminal breach of trust 
by a public servant) and sentenced to nine months’ rigorous 
imprisonment, reduced on appeal to six months. In this appli- 
cation for revision it is contended by the learned counsel for 
the applicant that the facts found do not establish the offence 
of criminal breach of trust as defined in section 405 of the Penal 
Code. I cannot sustain this contention. I am of opinion that 
it is proved that the applicant being entrusted with a Govern- 
ment record disposed of a paper on that record in violation of 
an implied contract touching the discharge of his trust. That 
he did so dishonestly there can be no doubt. By his action 
the Government was deprived of money, it may be a small 
amount, which it would have received had return of the docu- 
ment been applied for in the usual manner, and there can be 
little doubt that the applicant did get some gratification for 
handing the document over. I am therefore of opinion that 
no sufiSoient ground is made out for interfering with the con- 
viction. The learned counsel addressed me on the question 
of sentence. Taking into account the facts that the applicant 
will lose his appointment, that he has been already for a month 
in confinement and that the person to whom he handed the 
document is found by the learned Judge to have been entitled to 
get it back, I think some effect may be given to the plea as to 
the punishment. I reduce the term of imprisonment to that 
already undergone, and in addition I sentence the applicant 
to a fine of Rs. 25, or in default to two months’ additional 
rigorous imprisonment. I allow the applicant ten days from 
the date on which this order is received by the District Magis- 
trate within which to pay the fine. If the fine is not paid 
within the time allowed, the applicant must surrender or be 
arrested to undergo the term of imprisonment imposed in 
default of payment of fine. 
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!BefoiH Jfn J'mtice Jutoss, Aeting OlmfJuBiieo^ ami Mr, Aihmn, 

EMPEROR t>» IJDM^I an:d oxiikus.^ 

€T%M%n(d> Codcfy sectiou 110 •^Sucnr if i/ foT good 'b67hG,%)iouf'*^T'h$ 

taking of mreiies toUhmU personal bonds or recogmutnaes illegak 
Meldf that there is no provision of law by which a person required to dnd 
security to bo of good behaviour can bo called upon to provide sureties for 
his good behaviour without at the same time entering into his own bond for 
that purpose. 

These were certain petitions purporting to be petitions of 
appeal submitted from jail by eight Sansias, who had been 
called upon to furnisb security to be of good bebaYiour for a 
period of three years, and in default bad been sent to prison. 
These petitions originally came before Burkitt, J,, who referred 
them to a Bench of two Judges for the reasons given in the 
following order : — 

Buekitt, J. — A curious point arises in this case. A Magis- 
trate, acting under sections 110 and 112 of the Code of Cri- 
minal Procedure, issued notice to the applicants to show cause 
why they should not furnish sureties for their good behaviour 
for a ceitain period j hut, by some omission, whether accident- 
ally or otherwise I cannot say, the Magistrate did not call on 
the applicants to show cause why they should not execute ^Jer- 
sonal recognizances or bonds for their good behaviour. He 
simply made an order on them to show cause why they should 
not furnish sureties. Nevertheless when thie applicants appeared 
to show cause, the order passed by the Magistrate under seclion 
118 included an order to give personal recognizances as well as 
suietjf bonds for a term exceeding one year. The proceedings 
having been laid before the learned Sessions Judge, under the 
provisions of clause (2) of section 123 of the Code, that ofScer, 
noticing this irregularity in the procedure, while ordering the 
applicants to furnish sureties for their good behaviour, did not 
Older them to give personal recognizances. The question then is, 
is the order bad because the summons to show cause did not call 
on the applicants to show cause why they should not be called 
on to enter into personal recognizances ? The question is a novel 
, as far as I know, is not governed by any authority, 
red to say that the order Tl!l.Rsp^^ W + 1 ,.. 

•Criminal Appeal No. 481; of 1904. 
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Judge under section 123 is a bad order because of the omission 
of any demand of personal recognizances from the applicants, 
but I think the question is one which deserves consideration. 
I therefore direct that for that purpose the record be laid 
before a Bench of two Judges. 

The order of the Division Bench was as follows 

Knox, Acting C. J., and Aikiian, J.—Under section 110 
of the Code of Criminal Procedure a duly qualified Magistrate 
can call upon a person to show cause why he should not be 
ordered to execute a bond with sureties ; but there is no provi- 
sion empow^ering him to call upon such person to provide sure- 
ties for his good behaviour without his at the same time giving 
his own bond. In the present case the persons from whom 
security was demanded were called upon to find sureties only. 
This order is a bad order and is not contemplated by the Code. 
We have no alternative but to set it aside. We quash the 
order. Any of the applicants who are imprisoned under the 
order will be at once released, and any sureties furnished under 
the order will be discharged. 


APPELLATE CIVIL. 

August 9. 

Before Mr. Justice KnoXf Acting Chief Justice ^ and Mr. Justice AiTcman. 

KUBER SINGH (JuDGi-irEN'T-DEBTOR) -y. SHIB LAL (Decree-hold ee).* 

Civil Brocedure Code, sections 310.^:^, 538 — Appeal — JVb appeal from an order 
setiing aside a sale under section ZlOA, 

JBLeld, tliat no appeal lies from an order under section ZlOA of tlie Code 
of Civil Procedure setting aside a sale, wlietlier the auction purcliaser is the 
decree-holder or an outsider. Mendai Lai v. Blmjja Singh (1) referred to. 

In tMs case certain property belonging to one Kiiber Singli 
was sold by auction in execution of a decree against him held 
by Shib Lai. The sale took place on the 20th of September 
1901. On the 26th of September 1901 the Court of its own 
motion set aside the sale and ordered a resale of the property. 

The second sale took place on the 20Lh of November 1901. The 

® Second Appeal No. 950 of 1903 from a decree of J. H. Cuinniing, Esq,, 

District Judge of Ab‘garli, dated the i7th of July 1903, reversing an order of 
Bahu Ishri Prasadj, Munsif of Jalesai*, dated the 2Sth of April 1903. 

{1} Weekly Notes, 1S95, p. m; ' 
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1904 decree-holder, who had himself bought the property at the first 
successfully appealed against the order of the 20th of Sep- 
SiN&H tember 1901 setting aside the sale. An application for revision 
Shib Lai. 'Was filed in the High Court, which was dismissed on the 4th of 
December 1902. Within thirty days of the order of the High 
Court, namely, on the 23rd of December 1902, the judgment- 
debtor applied under section 310A of the Code of Civil Proce- 
dure to have the sale set aside, depositing with his application 
the amount req;uired by the section. The Court of first instance 
(Munsif of Jalesar) granted the application. On appeal the 
5 District Judge of Aligarh set aside the Munsif s order on the 

ground that the application was barred by limitation, and dis- 
, missed it. From this order the judgment-debtor appealed to 

the High Court, pleading that no appeal lay from the order of 
the Munsif which had allowed his application and set aside the 
sale. 

I; Mr. E. A. Howard and Babu Lalit Mohan Banerji, for the 

i| appellant. 

’! Mr. Abdvl Raoof and Babu Parhati Oharan Chatter ji, for 

I the respondent. 

;'i ' Knox, Achno C.J., and Aikman, J.-— In this case the 

Ij appellant’s property was sold in execution of a decree. The sale 

I - took place on the 20th of September 1901. On the 26th of Sep- 

jj tember 1901 the Court of its own motion set aside the sale and 

ordered a re-sale of the property. The second sale took place 
i on the 20th of November 1901. The decree -holder, who had 

himself bought the property at the first sale, successfully appealed 
against the order of the 20th September 1901, setting aside the 
sale. An application for revision was filed in this Court, which 
was dismissed on the 4th of December 1902. Within 30 days of 
the order of this Court, i.e., on the 23rd of December 1902, the 
judgment-debtor applied under section 310A to have the sale 
set aside, depositing with his application the necessary amount. 
The Court of first instance granted this application ; on appeal 
the learned District Judge set aside the Munsif s order on the 
ground that the application was barred by limitation, and dis- 
miesed it. The judgment-debtor comes here in Second Appeal, 
The first plea taken- here is that no appeal lay to the District 
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Judge. We tbink tHs plea must succeed. When in 1894 the 
Legislature introduced the new provision of law embodied in 
section 310A/ it did not see fit to add a clause to section 688 
giving a right of appeal from an order under the new section. 
It has been held by the Calcutta and Madras High Courts that, 
when the auction purchaser happens to be the decree-holder, 
he has a right of appeal under the provisions of section 244(c) 
of the Code of Civil Procedure. With all deference to the 
learned Judges who have adopted this view, we think that it 
would be a straining of the language of clause (c) of section 
244 to hold that it is wide enough to give an appeal from an 
order passed on an application under section 310A. No appeal 
lies when an outsider is the purchaser, and we see no reason 
why an aj)peal should lie merely because the decree-holder 
happens to be the person who has bid the highest amount at the 
sale. We note that in the case Mendai Lai v# Bhujja Singh 
(1) a Bench of this Court entertained an application for revi- 
sion of an order under section 310A, remarking that section 
310A makes no exception in the case of the decree-holder 
being the purchaser. Had an appeal been allowable in such a 
case, the Court could not have dealt with the case under section 
622 of the Code of Civil Procedure, as it undoubtedly did. 

For these reasons we sustain the first plea raised in this case. 
We allow the appeal with costs, and, setting aside the decree of 
the lower appellate Court with costs, we restore the order of the 
Court of first instance. 

Appeal decreed, 

(1) Weekly Hotes, 1895, p. 140. 

[See also Bashir-ud-din v. Jhori Sinqh (I. L. E., 19 All, 
140).— Ed.] ^ ^ ' 
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Before Mr. JiisUeo Aihmn, 

ALICE MAKY HILL (PiiAiKTiFF) v. WILLIAM CLABKE 
Act No. /X 0/1872 (Indian Contract Act), section 24 -- //( 
(Indian Btidence Act), section 92 ^)rov, {1)-- Contract' 
sideration-- Meadings* 

When it is brouglit to tlio notice of a 
contract wKich it is asked to enforce is, 
consideration, sucli Court is bound to give 
its notice, notwithstanding that the contract may appear upon 
to be a perfectly legal contract, 
tion therefore was never 


1904 

A'ugusi 10, 


Court that the consideration for a 
in whole or in part, an unlawful 
effect to the fact thus brought to 

- '"r the face of it 

and that the unlawfulness of the considera- 
plcaded by the defendant Bolman y. Johnson (1), 
Scott Y. Srown, Hoering, McNab ^ Co. (2), Qeigc v. Sogal &cUngo Asour- 

anca Corporation (3) a.nd Sengon V. H'ettle/old (4,) TeioTTBd to. 

In India, adultery being an offence against tbe criminal law, cobabitation 
past or future, if adulterous, is not merely an immoral but an unlawful 
consideration. Man Zuarv.JasodIm Kuar {5} and Dldraj Kuar v, Bihrmm. 
jib Singh (6) referred to. 

The plaintiff in 'this case was a married woman living 
separate from her husband, and she sought to recover from the 
defendant, a married man separated from his wife, the sum of 
Rs. 550, arrears of a monthly allowance of Rs. 60, alleged to be 
due to the plaintiff under an agreement purporting to have been 
executed by the defendant on the 20th of November 1899. The 
material part of this agreement was as follows 

“ 'Whereas the latter (i.e., the plaintiff) has devoted the best 
part of her youth (for over the last fifteen years) in my service 
in looking after my house at Agra and in always keeping it 
clean, neat and tidy, and my servants in order, and always 
giving me my meals in time to my satisfaction, so that I have 
never^missed my train (the defendant was an engine driver) 
and has always attended to me in sickness, out of gratitude to 
her, and with the view that she may continue in my service, I 
bind myself, in case I may dispense with her services, to pay to 
her so long as I may be alive, Rs. 50 per mensem.” In addition 
to this monthly allowance, there was further provision for a 
payment to the plaintiff of Rs. 6,000 in case of defendant’s 
death. 


roin a docrec of "W. E. Wells, 
f March r.KKL reversing a (iecr< 
cUted the 29th of November 190, 
(4) (ISoO) 3 MiicN. and 94, 
(3) (1877) I. L. E., i AIL, 478. 
(Q) (1881) I. L. B., 8 All„ '^37. 


• Second Appeal No. 342 of 1903, i 
District Judge of Agra, dated the 2ud < 
Babu Biidya Nath Das, Muusif of Agra, 

(1) (1775) 1 Cowper, 341. 

(2) L. R., 1892, 2 Q. B. D., 724. 

(3) 1*. R., 1000, 2Q.B.,2i4. 



ALLAHABAD SLEIES. 


267 



i- 


i 




TOL. sxvn.] 


The defendant denied execution of the agreement sued on ; 
but this was found against him. No question was raised by the 
pleadings as to the possible illegality of the consideration for the 
agreement | but the defendant in. cross-examination stated that 
he had always been addressing the plaintiff as Mrs. Clarke/' 
and that they had been living as husband and wife from 1891 
to 1901. Upon this the Court of first instance (Munsif of Agra) 
framed the following additional issues, viz., ^'(7) Can the plain- 
tiffbeing a married woman sue for maintenance on past cohabita- 
tion ? (8) Can the plaintiff change her case as disclosed in the 
plaint ; has she really done so ? The Munsif found that past 
cohabitation was part of the consideration, but held that the 
agreement was not thereby invalidated, even though future 
cohabitation was in the contemplation of the parties. In the 
result the Munsif gave the plaintiff a decree for Es. 150. The 
defendant appealed. The lower appellate Court (District Judge 
of Agra) held that future cohabitation was part of the consider- 
ation of the contract, and that as this involved the commission 
of an offence, namely, adultery, this part of the consideration 
was not merely immoral, but unlawful, and that under section 
24 of the Contract Act this rendered the agreement void. The 
Court therefore allowed the appeal and dismissed the plaintiff's 
suit. Prom this decree the plaintiff appealed to the Hig:h 
Court. 

Mr. i2. K. Sorabji, for the appellant. 

Mr. C7. Dillon, for the respondent. 

Aikmah, J. — ^This appeal arises out of a suit brought by the 
Alice Mary Hill, a married woman, living separate 
from her husband, to recover from the defendant respondent, 
William Clarke, a married man, separated from his wife, the 
sum of Es. 550, arrears of a monthly allowance of Es. 50 
alleged to be due to the plaintiff under an agreement purporting 
to have been executed by the defendant on the 20th of Novem- 
ber 1899. The material part of the agreement is as follows 

The defence raised various pleas ; amongst them there was 
a plea that the document sued on had never been executed by 
the defendant. The defendant stated on oath that the signature 
on the agreement was not his. The learned Munsif found that 
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the signature on the agreement was darkens. When the case 
was taken in appeal by the defendant to the learned District 
Judge; no attempt was made in the argument to impugn the 
Munsifs finding as to execution. 

The agreement on the face of it is a perfectly good agree- 
ment. Notwithstanding this, it would have been open to the 
defendant to seek to invalidate it by showing that the consi- 
deration or part of the consideration was in reality an illegal 
consideration — vide Proviso (I), section 92 of the Evidence Act. 
No such plea was taken in the written statement, and in the 
issuses, as framed at first upon the pleading, no such question 
was raised. 

It was left to the plaintiff ^s pleader to spoil his clients case 
by putting to the defendant, when examined as a witness for the 
plaintiff*, the following questions, which, having regard to the 
pleadings and the issues which had been framed, were absolutely 
irrelevant : — 

How have you been addressing the plaintiff? Were you 
not living with Mrs. Hill as husband and wife ? ^^ 

Objection was taken to these questions on the part of the 
defendant, who further claimed privilege on the ground that 
the answers would incriminate him. But, being compelled by 
the Court to reply, he said he had always been addressing the 
plaintiff as ^'Mrs. Clarke, and that they had been Hving as 
husband and wife from about 1891 to 1901. 

Thereupon the following issues were added to those already 
framed 

“Can the plaintiff, being a married woman, sue for main- 
tenance based on past cohabitation ? 

“Can the plaintiff change her case as disclosed in the 
plaint 

“ Has she really done so ? 

The learned Munsif found that past cohabitation was part 
of the consideration, and relying on the decisions in Man Knar 
y.Jasodha Knar (1) and Dhiraj Kuar v. BiJcramajit Singh 
(2), he held that the agreement was not thereby invalidated 
even though future cohabitation was in the contemplation of 
* '■ (1) (1877) 1. 1,, R., 1 AIL, 478. (2) (1881) I. L. R., 3 Alf, 787. 
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the parties. Here I think the learned Miinsif was in error. The 
cohabitation in the cases relied on by him is not shown to have 
been adulterous. In England a covenant founded on past 
cohabitation^ even though adulterous, is valid in law* But in 
England, adultery is not an offence under the criminal law, 
whereas in India it is. If then adultery, past or future, is the 
consideration or an indivisible part of the consideration for an 
agreement entered into in India, this would, I hold, make it 
not merely an immoral but an illegal agreement, and the 
contract would be void. 

In the result^ the Munsif gave the plaintiff a decree for 
Es. 160. 

The. defendant took the case in appeal to the learned District 
Judge, who allowed the appeal and dismissed the plaintiffs suit. 

The-learned Judge held that cohabitation was at least part 
of the consideration for the agreement • that the words in the 
agreement with a view that she may continue in my service 
showed that future cohabitation was a part of the consider- 
ation, and that as this involved the commission of an offence, to 
wit, adultery, this part of the consideration was not merely 
immoral, .but unlawful, and that under section 24 of the 
Oo|i tract Act this rendered the agreement void. 

The plaintiff comes here in second appeal. 

I have taken time to consider my judgment, as it appeared 
to me doubtful whether, having regard to the pleadings, which 
raise no question of immoral or illegal consideration, and to the 
fact that on the face of it the agreement is a good one, it was 
open to the Court below to hold that the agreement was void as 
having been made for a consideration which was in part 
unlawful. 

That the relations between the defendant and the plaintiff 
were not merely those of a master and his house-keeper is 
proved by the evidence of the defendant, and by the language 
of the letters, from the defendant to the plaintiff, which have 
been put in by her. There can, I think, be no doubt that the 
defendant and plaintiff cohabited as husband and wife. 

The Courts below have found that this cohabitation was in 
the minds of. the parties as forming part .of the consideration for 
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the agreement, and sitting as a Court of second appeal, I cannot 
say that it was not open to the Courts to come to this conclusion 
on the materials before them. As to the question whether the 
Courts could come to such a finding, although the agreement 
was on the face of it a perfectly legal agreement, and notwith- 
standing the fact that no plea was raised by the defendant 
as to the illegality of the consideration, the authority of 
English cases is clearly against the pleas urged on behalf of the 
appellant. 

Leake, in his well known work on Contracts, 4th Ed., p. 561, 
says : — Though the contract is apparently valid in form or 
matter, extrinsic evidence is always admissible in variance of 
or in addition to the contract to show that the transaction is 
illegal and therefore void, even in the case of a covenant or 
contract under seal.^^ (This is also the law in India : — section 
92, Proviso 1, Evidence Act.) He goes on to say : The 
facts showing illegality either by statute or common law must 
be pleaded, but when the illegality appears from the plaintiff^s 
own evidence, it is the duty of the Court to take judicial 
notice of the fact, and to give judgment for the defendant, 
although the illegality is not raised by the pleadings.^^ 

In support of the last proposition the following authorities 
may be cited. 

In Holman v. Johnson (1), Mansfield, L. J., said;— If 
from the plaintiff^s own stating or otherwise the cause of 
action appears to arise ex turpi causa or the transgression of a 
positive law of this country, there the Court says he has no right 
to be assisted.^^ In the case of Scott v. Brown, Doering, McNah 
<6 Oo. (2) Lindley, L. J.,says : — No Court ought to enforce an 
illegal contract, or allow itself to be made the instrument of 
enforcing obligations alleged to arise out of a contract or 
transaction which is illegal, if the illegality is duly brought to 
the notice of the Court, and if the person invoking the aid of 
the Court is himself implicated in the illegality. It matters 
not whether the defendant has pleaded the illegality or whether 
he has not. If the evidence adduced by the plaintiff proves the 


(3) L,B.,1893,aQ.B,D„734. 
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Again, in tbe case of Gedge v. Royal Exchange Assurance 
Corporation.{l}, it was held that when on the trial of an action 
the plaintiff’s case discloses that the action which is the basis of 
his claim is illegal, the Court cannot properly ignore the illegal- 
ity or give effect to the claim, even if the illegality be not 
pleaded or relied on by the defendant. 

It is not, as was observed by Lord Mansfield in the case of 
Holman v. Johnson, for the sake of the defendant, that in such 
cases the Court declines to enforce the contract. It is “on the 
grounds of public policy, namely, that those who violate the 
law must not apply to- the law for protection.” Truro, L. C., 
in Benyon v. Nettlefold (2). 

The Court below having found that part of the consideration 
for the agreement, the basis of plaintiff’s suit, is unlawful, I am 
constrained, although I have no sympathy with the defendant, 
to hold, for the reasons and on the authorities set forth above, 
that the appeal fails, and I dismiss it. I make no order as to costs. 

Appeal dismissed. 
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ACHAL KAM (Defendaot) v. KAZIM HUSAIN KHAN 
(Plaintiee). 

[On appeal from the Court of the Judicial Commissioner of Oudh.] 
Vendor and purchaser — Sale by person out of possession but entitled to posses^ 
sion — Sindu Law'^Cliamperiy and maintenance — Feed of sale of share 
of ialuyi in consideration of fwids for suit to recover it — Fublic policy-^ 
^Evidence of adoption. 

In order to provide funds to prosecute his claim to the Birwa Mehnon 
taluq a deed of sale, in favour of the respondent, of a moiety of the taluq 
in 1888 executed whilst out of possession by a person who (if the adoption as 
successor to the Manhapur Raj of the head of a senior branch of the family in 
1681 were proved) was entitled to succeed to the taluq as being the son of 
the collateral who was the nearest heir when the succession opened out in 
1879 on the death of the daughter of the original taiuqdar, whose husband, 
the appellant, then obtained possession. The taluq was one in lists 1 and 2 
under Act I of 1869 and devolved on a single heir, though not descending By 
the rules of lineal primogeniture. The respondent as co-plaintiff with his 


Present I — Lord Mackag-h^jen, Lord Linllby, Sib Ani>bbw Scobls, 
and Sib Abthub Wilsoit. 

(1) L. R., 1900, 2 Q. B. B., 214. (2) (1850) 3 MacN. and G., 94. 
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vendor brouglii a suit against tlie appellant to recover possession of tlie 
taluq. The vendor entered into a compromise and withdrew from the suit 
which was prosecuted by the respondent alone. The validity of the deed of 
sale was impeached by the appellant on the ground that it %vas champertous 
and contrary to public; policy, it being contended that the suit' was therefore 
not maintainable. £[eld by the Judicial Committee (affirming the decision 
of the Court of the Judicial Commissioners of Oudh) that the transaction 
was a present transfer by the vendor of a moiety of his interest in the ialuq 
giving a good title to the respondent on which it was competent to him to 
»ue. The vendor could not have prosecuted his claim to the estate without 
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xne question in the appeal was as to the right of succession to 
the taluq of Birwa Mehnon in the district of Gonda in Oudh, the 
last naale owner of which was Pirthipal Singh, with whom, after 
the confiscation of Oiidh by the proclamation of 15th March 1858, 
the second Summary Settlement of the taluq was made in Febru- 
ary 1869. On the preparation of the lists of taluqdars under sec- 
tion 8 of Act I of 1869 Pirthipal Singles name was entered in 
lists 1 and 2, the taluq therefore devolving to a single heir but not 
necessarily according to the rule of primogeniture. He died on 
3rd November 1859 and was succeeded by his widow Sarfaraz 
Kunwar : she died on 20bh February 1870 and was succeeded by 
her daughter Brijraj Eunwar. Achal Ram, the appellant, was 
the husband of Brijraj Kunwar who died on 23rd February 1879, 
and by anord^er of theDeputy Commissioner of Gonda, dated 27th 
iehruary 1879, Achal Ram was put into possession of the taluq. 

The following pedigree explains the relationship between 
Pirthipal Singh and the various claimants to the taluq. 
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After the death of Brijraj Kunwar, Udey Parfab Singh, the 
Raja of Bhinga, brought a suit on 24th of April 1879 against - 
Achal Ram for possession of the taluq, claiming to succeed by 
the rule of lineal primogeniture. That suit was dismissed 
by the District Judge, decreed in favour of the Raja of Bhinga 
by the Judicial Commissioners’ Court, and finally dismissed by 
the Privy Council on 30th November 1883, on the ground that 
though the taluq was descendible to a single heir, it did not 
necessarily descend by lineal primogeniture ; that a custom of 
lineal primogeniture must therefore be proved, and, there being 
no proof of such custom, the suit must fail ; see A-chcH HcoTfi 
V. Udai Pavtah Addiya Pat Singh (1). Before this decision 
the Raja of Bhinga had obtained possession of the taluq in 
execution of the decree of the Judicial Commissioners’ Court. , 
A suit was brought against him by Narindar Bahadur, the 
son of Harbhagat Singh ; the claim was dismissed by the * 
District Judge on 19th July 1882, but decreed by the Court 
of the Judicial Commissioner on I3th August 1883, and 
Narindar Bahadur obtained temporary possession, being subse- 
quently dispossessed by Achal Ram in execution of the decree 
of the Privy Council dated 80th November 1883. 

Narindar Bahadur then sold a half share in the taluq io 
Raja Kazim Husain Khan, the present respondent in the benami 
name of Amin-ud-din, and on the 8th January 1886 Narindar 
Bahadur and Kazim Husain Khan jointly sued Achal Ram for 
possession of the taluq. That suit was dismissed by the Courts in 
India and an appeal to the Privy Council was dismissed on 3rd 
February 1893, the Judicial Committee holding .that a family 
.custom set up which would exclude daughters was not proved ; 
that the succession therefore did not open when Sarfaraz Kunwar 
died, but on the death of Brijraj Kunwar, at which time Narindar 
Bahadur and Jubraj Singh were the nearest surviving collateral 
heirs of Pirthipal Singh, and that as Jubraj Singh was descended 
from the elder line, the taluq, as descendible to a single heir, 
would go to him in preference to Narindar Bahadur : see 
Narindar Bahadur Singh v. Achal Ram. (2). 

(1) (1883) L. M., 11 I. A., 51 ; I. L. E., (3) (3893) L. E., 20 I. A., 77 ; I. L, 

lOj^Calc., 611. E., 20 Calc., 649. 
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On lltli August 1888 Alrdawan Singli, bhe son of Jiibraj 
Siugli^ sold a moiety of the talnqto Eaja Kazim Husain Khan, 
the respondent^ for Rs. IjSO^OOO, ]iart of the consideration being 
that Kazim Husain Khan was to pay the costs of a suit against 
Achal Ram ; and the deed recited that a lakh of rupees had been 
paid to Ardawan Singh, but there was no proof that such pay- 
ment was ever made. The suit was brought on 2 1st February 
1891 in the Court of the District Judge of Fyzabad. The relief 
claimed in the plaint was possession of the taluq and of the 
village of Pirthipal Singh as appurtenant thereto. On 11th 
December 1891 Ardawan Singh executed a deed in favour of 
Achal Ram by which he withdrew from the suit. He also 
presented a petition of compromise under section 375^ and on 
14th December 1891 a further petition under section 373 of the 
Code of Civil Procedure (Act No. XIV of 1882). On the 22nd 
March the District Judge of Gonda, to whose Court the case had 
been transferred, struck off the name of Ardawan Singh from 
the plaint and on the appeal of Kazim Husain Khan from that 
order the Judicial Commissioners decided on the 19th Septem- 
ber 1894, that he could in this suit recover the half share 
assigned to him if he could establish the title of Ardawan 
Singh. 

On 22nd March the defendant filed his written statement in 
which he pleaded that Pirthipal Singh left a will dated 22nd 
October 1859 bequeathing all his property to his widow Sarfaraz 
Kunwar, who became thereby the absolute owner of it ; that 
Sarfaraz in her life*time transferred two villages to her daughter 
Brijraj Kunwar by a deed dated 8th December 1869, and by a 
will dated 15th December 1869 she left the lest of her estate to 
her daughter, who became the absolute owner of the taluq, which 
on her death devolved upon Achal Ram ; that the Government 
had by an order of 5th August 1869 in certain settlement pro- 
ceedings conferred on Sarfaraz Kunwar full proprietary title, 
and that therefore she and not Pirthipal Singh should be con- 
sidered the stock of descent • that daughters were excluded by 
custom and the suit was therefore barred by limitation ; that the 
next heir on an intestacy would be Jai Prakash Singh, a descend- 
ant of Azmat Singh, who had never been adopted into the 
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Mankapiir family ; that eyen if Jubraj Singli was an heir he 
had transferred all his interest in the taluq to the Raja of Bhinga 
by a deed dated 25th December 1872; that the deed of sale of 
11th August 1888 was champertons and fraudulent and conveyed 
no title to Kazim Husain Khan ; that Ardawan Singh having 
withdrawn from the suit it was not maintainable by Kazim 
Husain Khan; that Pirthipalganj did not form part of the 
taluq ; and that under no circumstances would the suit lie for 
possession of the whole property. 

Twenty -four issues were settled^ which raised all the ques- 
tions in dispute on the pleadings. 

The Additional Civil Judge decided adversely to the plain- 
tiff on two issues only, the 3rd and the 9th and in the view he 
took of those held that it was unnecessary for him to dispose of 
the other issues. The 3rd issue was as to whether the deed of 
sale of 11th August 1888 (exhibit A) was enforceable. On that 
issue after considering the authorities cited for the defendant 
the Judge said : — 

They have, I thinh, established the following principles, that an 
assignee or vendee of a property is not entitled to recover the said property 
on the basis of a cbampertous contract, unless he can show that he could 
recover it, if the property were in the hands of the assignor ; that though 
the specific English Law of maintenance and champerty has not been intro- 
duced into India ; and while fair agreements to supply funds to carry on litiga- 
tion in consideration of having a share of the property if recovered should 
not be regarded as being, per se, opposed to public policy, yet such agree- 
ments should be carefully watched, 'and if extortionate and unconscionable or ‘ 
made not with the bond fide object of assisting, for a reasonable recompense, 
a claim believed to be just, bat for the purpose of gambling in litigation, or 
if injuring or oppressing others by enconraging unrighteous suits they 
should be held to be contrary to public policy and should not be enforced. 

I therefore hold that Exhibit A does not represent the contract between the 
plaintiff Eaja and Ardawan Singh, and if it does the plaintiff Raja has not 
carried out completely the terms of the said deed, there has been failure 
of consideration and Exhibit A could not be enforced as against Ardawan 
Singh, and Exhibit A was obtained by the plaintiff Raja purely for the 
purpose of gambling in litigation in order to have a second string to his 
bow if Narendar Bahadur failed.” 

The 9th issue raised the question of the adoption of Azmat 
Singh into the Mankapur family, which took place (as alleged) 
about 1681, and which, if proved, would make Jubraj Singh the 
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preferential heir on the death of Brijraj Kiinwar. The evi- 
clence adduced by the plaintiff to support the adoption consisted 
of Exhibit P. 15, the wajihul'ari^ of Ashrafpur, pargana 
Mankapiir, prepared in the time of Rani Saltanat Kimwar of 
Mankapur and attested by one Mahfnz Ali described as the 
Miikhtar-am of the Rani. There was a pedigree attached to 
it, and in the body of the document it was recited that the 
last male holder of Mankapur of the clan of Bandhalgoti was 
Raja Chandra Sen. He died childless, leaving a widow. Rani 
Bhagwani. The members of the clan desired the Rani to 
adopt one of them ; but the Rani whose sister was married to 
Raja Dutfc Singh, a Bisain, wished to leave the Mankapur Raj 
to one of the sons of her sister. Accordingly Rani Bhagwani 
went to Raja Dutt Singh and persuaded him to let her have his 
second son Azmat Singh whom she brought home and treated as 
her own child and left him the Raj. In the pedigree attached to 
P. 15 against the name of Azmat Singh are the words ^^Kaum 
Chhatri Bisain Rasnashin Bandhalgoti,^^ by birth a Bisain, 
by adoption a Bandhalgoti.’^ Another document was P. 18, 
a letter dated 6th September 1870, written by Brijraj Kiinwar 
to the De] 3 uty Commissioner with reference to the suit brought 
by the Raja of Bhinga for possession of the taluq. ■ The letter 
stated that Azmat Singh, the ancestor of Raja Pirthi Singh, 
was taken in adoption in another family hence he w^as separated 
from this family and became deprived of rights.” This letter 
was filed by Achal Ram in the suit brought against him by the 
Raja of Bhinga. P. 13 was a copy of the pedigree filed by the 
Raja of Bhinga in that suit ; in that pedigree under the name 
of Azmat Singh w^ere the words having been adopted succeeded 
to the Mankapur Raj,” Its correctness was not denied by Achal 
Ram in that suit. P. 21, P. 25 and P. 26 were judgments 
of the District Judge and the Judicial Commissioniers in 
the former suits brought against Achal Ram, P. 21 being the 
judgment of the Judicial Commissioners in the suit brought 
against Achal Ram by the Raja of Bhinga, P. 25 the judgment 
of the District Judge of Pyzabad in the suit of Narindar Baha- 
dur against Achal Ram, and P. 26 the judgment of the Judicial 
Commissioners’ Court in the same suit. The Oudh Gazetteer 
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^ and the Gonda Settlement Report were also cited in support of 
Azmat Singes adoption. At page 560, YoL I of the Oiidh 
Gazetteer, there is the following passage concerning Diitt 
Singh: — 

Xofc content with having enlarged his own borders, his next care was to 
provide for the cadets of his family. His younger brother Bhawani Singh 
ivas sent to Bhinga nominally in order to defend it from its foreign enemies 
and put down the lawless bands of gipsies which have at different times and 
places cost the northern part of this district so much. His strong hand soon 
restored order ; nor, when the service was done, did it relax its hold on the 
pargana. The Janw’ar. lord died without issue ; the claims of his kindred were 
disregarded, and Bhinga became henceforward a Bisain dependency under th® 
rule of Bhawani Singh and his descendants. Not long after this a second son 
was born to Dutt Singh of whom it was prophesied at its birth that within 
six days he should become a Raja. His father fearing for his own life and 
that of his eldest son, ordered the child to be at once murdered ; but befor« 
the cruel command was carried out the Raja of Mankapur most providentially 
died; his widow a sister of Butt Singh’s Rani adopted her infant nephew, 
and another Raj passed into the hands of Bisains.’^ 

In paragraph 37 of the Gonda Settlement Report Mr. 
Bennet stated as follows : — 

“Butt Singh, under whom the Bisain power culminated, not content 
with the extension of the lands under his immediate sway, forced his 
younger brother Bhawani Singh on the Janwar chieftainship of Bhinga, 
and compelled the Bandhalgoti Rani of Mankapur to adopt his younger son 
Azmat Singh, a stretch of the custom of adoption in favour of a member of 
a totally different clan, while members of the adopter’s owm family were in 
existence which is without a parallel in the range of my experience,” 

In A^ol. II of the Ouclh Gazetteer, page 458, it was stated : — 

The last of the line was Partab Singh who left no issue at liis death. 
His wife became a sati with her husband and her sati chabtitra stands in 
mauza Bhitaura in this pargana. Rani Bhagwani, the mother of Partab 
Singh, then adopted Azmat Singh, a son of Butt Singh the Bisain Raja of 
Gonda, who was her sister’s husband. Thus the Mankapur Raj was acquired 
by the Bisain family.” 

As to all this evidence and that produced by the defendant 
the Additional Civil Judge said : — 

*^The entry in the Oudh Gazetteer, based probably on information 
gathered at the time of settlement is relevant and may be some evidence in 
support of the alleged adoption of Azmat Singh, but it cannot be conclusive 
proof. That is all the evidence for the plaintiff. I may here note that it is 
significant that the plaintiff did not produce as a witness the present taluqdar 
of Mankapur, who would have been an important witness. Ha could have 
told his family history much better than Exhibit P. 15 and P. 18 of the 
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Oudh. Grazetteer. On the contrary the defendant has proved by ample evidence 
that Azmat Singh was not adopted though he succeeded to theMankapur Kaj. 
The defendant has conclusively proved that Azmat Singh could not have been 
adopted by the Rani of Mankapur. The defendant has produced as witnesses 
some members of the family of the taluqdar of Mankapur. They state that 
they are Bisains and shave when a death occurs in the family of the Birwa 
Mehnon taluqdar. That the taluqdar of Mankapur is a Bisain is also proved 
by Exhibit P. 15 an^ the Oudh Gazetteer page 505. If there were no other 
evidence on the record for the defendant than that Azmat Singh and his 
descendants were Bisains, I would have been of opinion that Azmat Singh could 
not have been adopted by the Rani of Mankapur in the clan of Bandhalgoti, 
It is a contradiction in terms to say that Azmat Singh was adopted by a 
Bani of the Bandhalgotis and still remained a Bisain. A hundred and fifty 
years ago when the hold of religion on the people of this^country was much 
firmer such a thing was impossible. 

“ I am therefore of opinion that the plaintiff has failed to prove that 
Azmat Singh was adopted by Rani Bhagwani. He has also failed to show that 
on the death of Brijraj Kunwar the succession opened up to Jubraj Singh. 
On the 9th issue I hold that Jubraj Singh was not the next heir after the 
death of Brijraj Kunwar but Jaiprakash Singh was the next heir.” 

On these findings the Judge dismissed the suit. An appeal 
from that decision to the Court of the Judicial Commissioners 
was heard hy Mr. Blennerhassett, the Judicial Commissioner^ 
and Mr. Ross Scotty Additional Judicial Commissioner. On 
the issue as to the adoption of Azmat Singh, the Judicial 
Commissioner found, and the Additional Judicial Commissioner 
concurred in the finding, that the adoption was proved and that 
Jubraj Singh was therefore the preferential heir to the estate 
on the death of Brijraj Kunwar. 

After considering the contentions of both parties and the 
evidence adduced in support of them respectively, the Judicial 
Commissioner said regarding the plaintiffs^ case as to the 
adoption — 

‘^It is conteuded that these various traditions are so conflicting as to be 
of no value, and that neither the gazetter nor the alleged admissions by the 
defendants are sufficient to establish the alleged adoption. 

‘*In my opinion the the gazetteer, the admissions by Achal 

Ram, and the circumstances of the case sufficiently establish the adoption. 

“ The distinctly states that though Azmat Singh became by 

adoption a Bandhalgoti he remained known by his original caste Bisain. 
The Bandhalgoti clan being much inferior in social position to the Bisain 
clan, there would be many reasons for Azmat Singh retaining the name of 
Bisain. He might thus more readily retain an alliance with his own power- 
ful clan. He could more reaffiily obtain suitable matrimonial alliances. On 
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tMs point Saltanat Knnwar has admitted that a hitch took place in her own 
matrimonial negotiations on the ground that marriage with a Bandhalgoti 
was unsuitable. On it being ascertained that the Raja was a Bisain by race 
no further difficulties were raised. It is probably a fact that Raja Partab 
Singh’s wife became a sati. The Mankapur Raj was probably in substance 
acquired by force. Policy or necessity may have dictated an adoption as the 
best means of enlisting the sanctions of religion and law on the side of the 
conqueror. Or the adoption may have been used as a means of getting rid of 
an inconvenient prophecy and of saving the life of the child. 

Whatever the motives, the historians all agree in stating that the adop- 
tion took place, and there seems no reason to doubt that after the death of 
Partab Singh his mother adopted Azmat Singh, who therefore appears in the 
pedigree as the son of Raja Chander Sen her husband. The Bisains having 
since held possession nnder this adoption, it must after ibis lapse of time be 
presumed to have been correctly carried out. The conquest of one Raja by 
another was a matter of common occurrence and was sufficient by itself to 
account for a change of dynasty. There was absolutely no necessity for a 
conqueror of high caste to lower his position by setting out his adoption 
into a clan of a considerably lower degree unless the adoption took place in 
fact. The retention of the title of Bisain would sufficiently account for 
other Bisains continuing to observe the ceremonies of mourning, and there is 
authority in support of the view that those ceremonies are observed notwith- 
standing an adoption. 

member of Azmat Singh’s branch has come forward to claim this 
estate. Had there been no adoption to bar such a claim, it might have been 
made. Though the daughters of Bisains are married to Bandhalgotis, no 
such marriage can be shown to have taken place by any descendant of Azmat 
Singh’s, The adoption has been affirmed by several judgments of the Courts 
in this country. It was not necessary for their Lordships of the Privy 
Council to deal with this adoption in their judgments on appeal. The adop- 
tion was very prominently stated in the pedigree, Exhibit P. 13, a document 
admitted by the defendant, and also in the letter of Brijraj Kunwar (Exhibit 
P. 18) a document put forward by Achal Ram. Had there been no adoption, 
Achal Ram could, and should, have pleaded the jus tertii of members of that 
branch of the family as a complete defence to the Raja’s suit. He did not do 
so. If his conduct in this matter does not amount to a direct admission, and 
I think there was a direct admission, it is tantamount to an admission of the 
fact of this adoption,” 

On the 3rd issiie^ however, the Judicial Commissioner and 
the Additional Judicial Commissioner differed in opinion, the 
former being of opinion that the sale deed of 11th August 1888 
was valid in law to convey to Kazim Husain Khan one-half of 
the taluqV while the latter held that the deed was champertous 
and did not operate to convey the half share in the estate, but 
was only effectiTe, if at all, as an agreement to convey after 
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Ardawaii Singli had obtained a decree. The Judicial Commis- 
sioner observed on the third issue 

‘"Oa the authorities already referred to, the specific English law of main- 
tenance and champerty has not been introduced into India. The defendant, 
therefore, cannot directly plead that the suit is unmaintainable on the ground 
of champerty. I fail to see that this was other than a fair agreement on 
behalf of the plaintiff Kaja to supply Ardawan Singh with the necessary 
funds. 

The Baja has no doubt laid himself open to the imputation of fraud by 
taking a receipt for one lac of rupees not actually paid to Ardawan Singh, 
It is urged for him that this receipt was taken merely to accentuate the fact 
that the deed was an actual deed of sale in^prc&senti and not an agreement for 
sale. It may be doubted whether this was necessary from a conveyancer's point 
of view ; a deed of deposit would have been more truthful, and it can undoubt- 
edly be said that after the lapse of years the Raja might have made use of 
that document to defraud Ardawan Singh of the lac of rupees due to him. 
There is, however, no direct evidence that the Raja or his advisers did contem- 
plate such fraud. 

It has been shown that Ardawan Singh demanded the arrears of his 
monthly allowance. It has not been shown that he demanded payment of 
the one lac of rupees after the registration of the deed. In the present suit 
there has been no attempt to deny that the money will be due to Ardawan 
Singh if the suit is finally successful. A claimant of small means wishing 
to sue an opponent in possession of a large estate has a difficult and doubtful 
task before him and he must of necessity jmy somewhat highly before any 
reasonable man will advance him money for such a purpose. I do not think 
the terms in this case were extortionate or unconscionable. They are said to 
be the same as those accepted by Narindar Bahadur, who eventually lost his 
case. Ardawan Singh was clearly interested in Narindar Bahadur’s suit, and 
there probably was an agreement between them to divide the share which 
either of them might succeed in obtaining. Both of these men had very 
substantial claims to the estate. The law is uncertain. Before the decision of 
their Lordships it was not easy to decide which had a superior claim. Neither 
of them unassisted had the means to carry the litigation through to Her 
Majesty in Council. If either of them succeeded in obtaining half the estate 
and one lac of rupees and any balance of Rs. 50,000 not spent in litigation, 

I am not prepared to hold on the materials before me that that woixld have 
been an extortionate and unconscionable bargain, or that this was a gambling 
in litigation, or that Achal Ram, who has hitherto defeated two opponents by 
pleading Q.jm terfii, has been injured and oppressed by any unrighteous suit. 
So far as the case has yet proceeded I fail to see anything contrary to public 
policy in the agreement between the plaintiff Raja and Ardawan Singh. 

“ The learned counsel for the defendant contends that this agreement is 
void ah initio. I cannot accept that contention. Agreements caused by 
coercion, undue influence, fraud, or misrepresentation are voidable at th« 
option of the party whose consent to tho agreement was thus brought about. 
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Ardawan Singlx lias not elected to avoid the agreement. On the contrary, for 
about 2|- years after the agreement be maintained that agreement and acted 
upon it. It appears to me that the defendant in this case is not entitled to 
avoid this agreement, and he cannot raise for the benefit of Ardawan Singh 
pleas which Ardawan Singh has not thought proper to put forward for his 
own benefit. 

In the case of Manishanlcar Franjivan x. Sai 2£%li (1) authorities are 
cited in support of the rule that where an assignee sues on his assignment 
and proves it, an adverse party cannot take the objection that there was no 
consideration. The case of Sliohosoondree Dasseah v. Issi^rcliimder Dutf (2) 
is clearly distinguishable from the present case. That was a suit in eject- 
ment not only against Jageshar Ghosh but also against Ishwar Chander Butt 
who was in possession of the property. The plaintiff had refused to perform 
her part of the contract and would have failed in a suit^for specific perform- 
ance. The case of RajaJi MohJcam Singh v. JEtajah Eujg 8 i 7 ighl{S) relied on by 
the defendant was a case between the parties to the agreement. The present 
case is not one of that character. I find on issue INTo. 3 that the suit is 
maintainable. 

“I wnuld remit the case to the Court below, under section 666 of the Code 
of Civil Procedure, for findings on theh*emaining issues with directions that 
no additional evidence is required.” 

The Additional Judicial Commissioner said : — 

‘*1 think the case of Bhohosoondree Dasseah v. Issurchunder Dutt (2) 
is authority for holding that the contract of the 11th August 1888, executed 
by Ardawan Singh did not operate as a present transfer of the property, but 
as an agreement to transfer half of so much of the estate as might be 
recovered in a suit to be instituted by Ardaw^an Singh and the plaintiff Raja. 
If this view is correct the plaintiff Raja’s suit for ’possession would fail even 
if Ardawan Singh transferred half the taluqa, but as I have stated, all he 
transferred was half his rights in the estate or half the right to sue for the 
possession of it. 

*‘I therefore hold that whether the contract between Ardawan Singh and 
the plaintiff Raja be void or voidable or a valid and binding agreement, the 
plaintiff Raja cannot sue for possession of half the talUqa in the present suit. 

*'I am also of opinion that the suit must fail as the agreement on which 
the plaintiff Raja now^ says he comes into Court is a gambling in litigation 
and opposed to public policy and therefore void. 

I w^ould therefore dismiss the appeal with costs.” 

As tliere was a difference of opinion on a question of law 
tke appeal was referred to Mr. Spankie, Additional Judicial 
Commissioner, under section 575 of the Civil Procedure Code. 
He was of opinion that there was a contract of sale between 
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Ardawan Singh and the plaintiiBF Raja under which there was 
a transfer in prmsenti to the plaintiff of a moiety of the tahiq; 
that such contract copld operate as a present transfer of the 
moiety to the plaintiff Raja ; and that such contract was enforce- 
able against the defendant. And he therefore agreed with the 
Judicial Commissioner in holding that the suit was maintain- 
able, and that the case should be remanded for trial of the 
remaining issues. 

The suit was therefore remanded to the District Judge of 
Gonda for decision of the issues still undecided. 

The Judge delivered his decision on 11th April 1899- On 
the 1st issue he held that the suit was not barred by limitation ; 
on the 5th issue that Pirthipal Singh was a taluqdar within the 
meaning of Act I of 1869 : on the 6th issue that Sarfaraz Kunwar 
succeeded to a widow^s estate of inheritance, and on the 7th and 
8th issues that on the death of Brijraj Kunwar the succession 
opened to the next heir of Pirthipal Singh. On the 10th and 
11th issues, which related to the deed alleged to have been 
executed by Jubraj Singh in favour of the Raja of Bhinga, dated 
26th December 1872, the Judge held that the deed could not 
operate as a transfer of an interest in the taluq as the succession 
did not open until the death of Brijraj Kunwar on 23rd Pebruary 
1879 : on the 12th issue he decided that no custom was proved to 
exclude daughters from inheriting : on the 13th and Ilth issues 
that the alleged will of Pirthipal Singh was not proved : on the 
16th issue that the settlement proceedings did not confer on Sar- 
faraz Kunwar any larger estate than as widow of a taluqdar : on 
the 16th, 17th and I8th issues, which related to transfers of por- 
tions of the taluq alleged to have been made by Sarfaraz Kunwar 
to her daughter Brijraj, he found the deeds proved but held that 
they were invalid to transfer more than the life estate held by 
Sarfaraz Kunwar ; on the 19th issue he held that the alleged 
adoption of Ear'wand Singh was not proved : on the 20fah issue that 
Pirthipalganj was not a portion of the taluq : and on the 22nd 
issue that the remaining property in suit constituted the taluq- 
dari estate of Pirthipal Singh. 

of these findings the Court of the Judicial Com- 
missioners delivered their final judgment on 7th June 1899, 
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confirming on all the issues the findings arrived at by the Dis- 
trict Judge of Gonda. In the result they reversed the judg- 
ment of the Additional Civil Judge, passed a decree for the plain- 
tiff Raja for a half share of the taliiq, and dismissed the claim to 
recover possession of a half share of Pirthipalganj. 

There were then concurrent findings on all the issues except 
the Srd and 9th, namely, as to the legal effect and validity of 
the deed of sale of 11th August 1888, and as to whether or not 
Azmat Singh was adopted. 

On this appeal the Srd issue was argued first as a prelimi- 
nary point, as raising the respondents right to sue. 

Mr. Haldane^ K, 0., Mr. TF. G. Bonnerjee, and Mr. &. E. A, 
Boss for the appellant contended that the deed of sale of 11th 
August 1888 was a fictitious transaction and void and of no effect 
against the appellant on three grounds : (1st) that the respondent 
had no right to sue in the absence of Ardawan : the appellant 
was not a party to the contract and could not get specific 
performance of it against Ardawan. (2nd) that a person out of 
possession could not give any title to property sold by him ; the 
contract to sell therefore did not operate as a present transfer of 
the property, but was at most an agreement to transfer it, on the 
vendor’s coming into possession, a condition which was never 
fulfilled in this case. Such an agreement did not give the 
respondent the right to obtain possession of the moiety of the 
taluq which was the subject of the deed of sale. Reference was 
made to Bhobosoondree Dass^ah v. Isswchunder Butt (1). 
(Srd) that the deed of sale was void as being champertous and 
contrary to public policy. Ardawan had no interest in the 
property, so could confer none by the assignment. Tara Soon^ 
daree Ghowdhrain v. Gollector of Mymensingh (2) ; Ghunder 
Kant Mooherjee v. Bam Goomar Koondu (3 ) ; and on appeal 
Bam Goomar Goondoo v. Ghunder Ganto Mooherjee (4); and 
Bebi Bayal Sahoo v. Bhan Pertap Singh (5) were referred to. 

Mr. Be Gruyther for the respondent contended that he had 
under the deed of sale of 11th August 1888, acquired a good 
title to a half share of the taluq, and therefore had a right to 

(1) (1872) il B. L. E., 36. (3) (1874) 13 B. L. E., 530, 

(2) (1873) 13 B. L. E., 495. (4) (1876) L. E., 4 1, A., 23 : 1« L. E., 2 Calc., 283. 

(6) (1903) 1. L. E., 31 Calc., 433. 
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maiatainthe suit. The case of Bhohosoondree Bcmeah v. Issibr-- 
chunder Butt (1), was based ou that of Raja Sahib Perhlad Sein 
V* Baboo Budhoo Sing (2), and both those cases were distin- 
guished in the more recent case of Kali Bas Mulliclc v. Kanhya 
Lai Pundit (3) by the fact that the ground of the decision in 
them was that the plaintiff was not entitled under the terms of the 
contoct of sale to possession,’^ Here the respondent was entitled 
to possession ; and his claim ivas not opposed by the donor, but 
by a third party, the appellant. The only reasons therefore for 
the rule of Hindu Law making delivery of possession necessary 
(namely, the prevention of difficulties arising on the denial of 
the transaction by the donor, and the avoidance of competing 
claims) did not exist. Eeference ^vas made to Mayne’s Hindu 
Law, 6th Edition, images 494, 496. That the donor should be in 
possession was not absolutely necessary. If a complete title 
could be made without possession there was no reason why the 
respondent could not sue, and even if by the Hindu Law posses- 
sion were necessary that law had been abrogated by the Transfer 
of Property Act, and the registration of the deed of sale gave 
the respondent a complete title. The Transfer of Property Act 
(IV of 1882), sections 3, 54 and 123; Phul Chand v. Lakhhu 
(4) ; Bharrfiodas Bas v. Nistarini Basi (5) ; and BaiRambai 
V. Bai Mani (6) were referred ‘to. As to the deed of sale 
being void on the ground that it was contrary to public policy, 
the law of champerty did not apply to India, Raghunath 
v. NilJcanth (7), and Ram Gomar Goondoo v. Chunder Canto 
MookeTjee {8), were cited. Hor was this a champertous agree- 
ment. Fischer v. Kamala NaicJcer (9) was referred to* The 
contract was not unconscionable or extortionate, : and the ques- 
tion as to whether or not there was failure of consideration 
did not make the matter one of public policy, 

On the conclusion of the argument for the respondent on 
the preliminary question their Lordship’s intimated that they 
would hear the appellant on the whole case. 

(1) (1872) 11 B.L. R.. 36. (5) (1887) I. L. E., 14 Calc., 446. 

(2) (1869) 12 Moore's I. A., 275 (292, (6) (1898) 1. L. E., 23 Bom., 234, 

306) : 2 B. L. R.. P. C. (117, 126). (7) (1893) I. L. B,, 20 Calc., 843. 

(3) (1884) L. R., 11 1. A., 219 (227, 231) ; (8) (1876) L. 11 , 4 I. A., 23 : 1. It. 

I. L.E., 11 Calc., 121 (131, 135). R., 2 Calc., 233. 

(4) (1903) I.L.R.,25 All.,368, (9) (1860) 8 Moore's 1. A. 170 (176)| 


ALLAHABAD SEBIES. 


285 


yOL, XXYIlJJ 

For the appellant it was then contended tliat the adoption 
of Azmat Singh was not proved. All that was shown by the 
documents and authorities produced was that Azmat had^siic- 
needed to the Mankapiir Eaj, but not that he had been adopted. 
No change of ^^gotra^^ had been shovs^n, and this was absolutely 
necessary for a valid adoption. Stoke’s Hindu Law Books^ page 
564^ was cited as to the meaning of the word ^^gotra.’^ 
Azmat Singh after his alleged adoption remained a Bisain, 
though he had become a member of a Bandhalgoti family ; he 
■was not therefore validly adopted. As to the position and 
status of an absolutely adopted son, his gotra and sa^nTida 
relationship, and his. impurity on deaths in the family into 
which he has been adopted and in his natural family, the Tagore 
Law Lectures for 1888 by Golap Chandra Sarkar, pages 387, 
388 and the Hindu Law authorities there referred to were 
cited. The word rasnishin in the letter from Brijraj 
(exhibit P 18) meant sitting in the adoptive fathers seat ; ’’ 
that is, Azmat Singh took the Eaj but was not necessarily 
adopted. As to the pedigree (exhibit P 13) said to have been 
admitted by Achal Earn, in which Azmat Singh was described 
as having been adopted and succeeded to Mankapur Eaj the 
case of Aumirtolall Bose v. Rajoneelcant Mitter (1) was cited to 
show that such an admission (by implication on the pleadings) 
was not tantamount to proof of the fact. Azmat Singh^s adop- 
tion not having been proved, Ardawan Singh, through whom the 
respondent claimed, had no right to succeed to the taluq, Jai 
Prakash Singh, a descendant of Azmat Singh, being nearer in 
degree to Pirthipal Singh than Jubraj Singh the father of 
Ardawan, It was also contended that under the Oudh Estates 
Act (I of 1869) Brijraj Kunwar took an absolute estate in the 
taluq. Sections 2, 11, and 22 of the Act, and the case of Brij 
Indar Bahadur Singh v. Rani JanJcee Koer (2) were referred 
to. On the death of Brijraj the estate devolved upon her 
husband the appellant to the exclusion of the reversionary 
heirs of Pirthipal Singh. The issue as to the custom ex- 
cluding daughters should have been decided in favour of the 

(1) aS7S) K. 2 L A., 113 (126) ; (2) (18^7) L. E. 5 I. A., 1. 

16IB. L. E., 10 (23) 
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appellaotj and in that case the suit would be barred by 
limitation. 

For the respondent as to the mode of devolution of the 
taliiq were cited the cases of AcJial Ram v. Udai Partah Addiya 
Dat Singh {!); Narindar Bahadur Singh v. Achal Ram (2); 
Dewan Ran Bijai Bahadur Singh v. Rae Jagatpal Singh (3 ) ; 
Jagatpal Singh Y.Jageshar Bakhsh Singh (4) ; and Sheo Partah 
Bahadur Singh v. Allahabad Bank (5). Brijraj Kunwar took 
only the restricted estate of a Hindu female, and not an absolute 
estate. The elder line succeeded where there were two collaterals 
in the same degree. The issue as to the custom of excluding 
daughters had been decided by both Courts against the appel- 
lant. As to the adoption of Azmat Singh it was contended it 
was proved by the documentary evidence produced in support 
of it. Wilson’s Glossary, page 438, was referred to to show that 
the meaning of rashnishin ” was ‘‘adopted son.” The same 
meaning was to be given to it in the letter from Brijraj Kunwar 
(exhibit P 18) and in the pedigree (exhibit P 15). Bisains 
were superior to Bandhalgotis which would account for Azmat 
Singh remaining a Bisain after adoption. Brijraj Kunwar’s 
letter (exhibit P 18) was put in by the appellant in the suit 
brought against him by the Eaja of Bhinga. No issue as to the 
adoption of Azmat Singh was raised in that suit because the 
pedigree stating it was put in and no objection to its correct- 
ness was taken by the appellant. The production of the 
pedigree before any dispute existed, together with the absence 
of any denial of its correctness amounted to an admission of it 
as being correct. Bejai Bahadur Singh y . Bhupindar Baha- 
dur Singh (6), was cited. No heir of Azmat had at any time 
advanced any claim to the taluq when the succession opened, 
and three inquiries had resulted in findings that the adoption 
had been made. There was no documentary evidence to show 
that the gotra was not changed, and the oral evidence as to that 
question was worthless. As to the effect of adoption on the 
(1) (1888) JO. B. 11 L A., 61 ,• I. L. B., (4) (1902) L. B. 30 I. A., 27 (29) ; 


10 Calc. 611. 

(2) (1893) L.B.20L A„77;I.L.B.. 

20 Calc. 649. 

(3) (1890) L. B. 17 L A., 173 ; L L. B., 

18 Calc. 111. 


L L. B., 25 All. 143 (160). 

(6) (1903) L. R, 80 I. A., 209 (213) ; 

I. L. B., 26 All. 476 (490). 

(6) (1896) L. B. 22 I. A., 139 ; 

I, L. B., 17 All, 466. 
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performance of ceremonies for impurity by members of tbe 
natural family of the adopted person on the death of a member 
of the family into which he had been adopted reference was made 
to Mayne’s Hindu Law^ 6th Edition^ page 223 ; Cowell’s Tagore 
Law Lecture (1870), page 218 ; and Macnaghten’s Hindu Law, 
page 69. Eeference was also made to the Oiidh Blue Book, 
Vol I, pages 76, 266, and 605 as to the History of the Mankapiir 
Raj, and to records of former cases concerning the Raj in 
which the same pedigree (exhibit P. 15) had been produced 
in evidence. 

1905, February — ^The judgment of their Lordships was 

delivered by Lord Macnaghten : — 

This is an appeal from a judgment and decree of the Court 
of the Judicial Commissioner of Oudh, reversing the decision 
of the Court below, and awarding to the respondent Raja 
Kazim Husain Khan possession of one-half of the taluq Birwa 
Mehnon. 

The taluq was granted to one Pirthipal after the confisca- 
tion. It was placed in Classes 1 and 2, but not in Class 3 of 
Act I of 1869. The taluq, therefore, is one that devolves 
upon a single heir, though not descending according to the 
rules of lineal primogeniture, 

Pirthipal died in the year 1859. He left a widow and a 
daughter, but no male issue. He was succeeded by his widow. 
She died in 1870, and then the daughter inherited the estate. 
Upon her death on the 23rd of February 1879, the succession 
opened to collaterals of Pirthipal. 

The appellant Achal Ram was the husband of PirthipaPs 
daughter. On his wife’s death he took possession. He was 
beset by litigation. But with the exception of a short interval 
following his dispossession by a claimant who succeeded in the 
Court of the Judicial Commissioner, but failed before this 
tribunal, he managed to hold sole possession against all comers 
until the decree now under appeal was pronounced. 

The respondent Raja Kazim Husain Khan claims to be 
entitled to one moiety of the estate under a purchase from 
Ardawan Singh, who has been held to be the heir of the nearest 
collateral of Pirthipal living at the daughters death, 
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The present suit was bronglit by Ardawan and the Eaja 
suing as co- plaintiffs, Ardawan afterwards withdrew from the 
case. He is said to have been bought off by Aohai Earn. At 
any rate, at his own request and on the allegation that he 
was satisfied his case was baseless, his name was struck off the 
record. Then arose the question whether the Eaja could sue 
alone, and it was held that he could. 

A great number of objections were raised by Achal Earn 
by way of defence. All but two are disposed of, either by 
decisions of this Board or by concurrent findings which the 
appellant is not in a position to contest. The two remaining 
objections are these : — In the first place it is contended that 
the sale to the Eaja was void as being champertous and a gamb- 
ling in litigation contrary to public policy. Then it is 
objected that there is a branch of the family senior to that to 
which Ardawan belongs, and that in it there are to be found 
collaterals nearer than Ardawan. This branch traces descent 
from a remote ancestor, Azmat Singh, the younger son of a 
powerful chieftain called Dutt Singh, from whose brother 
Ardawan is descended. The sole question on this part of the 
case is whether Azmat passed out of the family by adoption. 
On this point, as well as on the question of champerty, the 
Court of the Judicial Commissioner differed from the Court of 
first instance, which held the sale-deed void and the adoption 
not proved. 

The sale-deed is dated 11th August 1888. In it Ardawan 
states his title by succession, the impossibility of recovering 
possession from Achal Earn without a suit, and his own inabi- 
lity to sue owing to want of money. So therefore, he goes 
on to say, he has sold half the estate to the Eaja for a lac and 
a half of rupees. He acknowledges the receipt of one lac. 
The balance of Es, 50,000 is to remain on deposit with the 
Eaja to be expended in prosecuting the proposed suit and in 
paying a monthly stipend of Es. 50 to himself and Es. 20 to a 
mukhtar. On the termination of the litigation he is to receive 
the balance. In the suit the Eaja and he are to act and work 
jointly and the Eaja is given full power to conduct the litiga-* 
tion and manage the expenditure* 
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Now at the date of the sale- deed the position of things iVas 
this. Achal Earn was in possession. A suit to recover the 
estate had been brought against him by one Narendra Who 
apparently would have been entitled as the heir of his father 
Harbhagat Singh if the succession had opened on the death of 
PirthipaPs widow. That suit had been .dismissed by the 
Subordinate Judge on the ground of limitation. The dismissal 
had been aiffirmed by the Judicial Commissioner on a different 
ground and an appeal was then pending to the Privy CounciL 
It seems that the Eaja had bought one moiety of the estate 
from Narendra under a deed of sale framed on the same lines 
as Ardawan’s deed while Narendra and Ardawan had come 
to some arrangement for dividing the estate between them 
in case either the one or the other should succeed against Aehal 
Earn. 

The statement in the sale-deed to the effect that one lac 
had been paid to Ardawan was not in accordance with the fact. 
Indeed it seems inoonsisteht with the scope of the deed. It 
is hardly conceivable that anybody in the position of the Eaja 
would pay down without any security so large a sum to a man 
confessedly without means. And besides it is obvious that if 
it had been intended that Ardawan should receive a lac of 
rupees at once, there would have been no occasion to provide a 
monthly allowance for his personal expenses.^’ Probably the 
statement was introduced by the draftsman under the notion 
that it might impart some additional solemnity to the instrti- 
ment. Of course, at the first blush, the untrue statemWiat 
throws suspicion upon the whole transaction. But after all, 
so long as the deed stands, it is no concern of Achal Eaih% 
that Ardawan may have a grievance on the score of a misstate-* 
ment in an instrument to which Achal Earn is no party. 
Ardawan himself has taken no steps to impeach the deed. On 
the contrary, in the course of the two years that elapsed 
between the date of the deed and the institution of the 
suit (which was delayed as long as possible in order to await 
the result of Narendra’s appeal) Ardawan more than once 
affirmed the transaction, claiming and receiving his monthly 
^.llowance under the deed and the Eaja’s agent to 
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commence proceedings without delay. It is not enongh for 
Achal Earn to make out that the sale-deed is voidable at the 
option of Ardawan. He must show that it was and is absolutely 
void. But now Achal Earn is in this further difiSculty, that, 
according to Ardawan^s petition of compromise which he puts 
forward as part of his case, Ardawan has nothing to complain 
of, for he had nothing to sell. It may be added that the Kaja 
did all in his power to procure the attendance of Ardawan at 
the trial, but he was kept out of the way. 

Apart from the untrue recital in the sale-deed there seems 
to be no flaw in the transaction. "Without assistance Ardawan 
could not have prosecuted his claim. There was nothing 
extortionate or unreasonable in the terms of the bargain. 
There was no gambling in litigation. There was nothing 
contrary to public policy. Their Lordships agree with the 
judgment of the Court of the Judicial Commissioner that the 
transaction was a present transfer by Ardawan of one moiety 
of his interest in the estate, giving a good title to the Eaja on 
which it was competent for him to sue. 

The question of Azmat’s adoption is not quite so simple a 
matter. The adoption, if it took place, occurred before the year 
1681 A.D., when Azmat succeeded to the Mankapur Kaj. At 
this distance of time it is of course impossible to prove that all 
the requisite^ceremonies were duly and regularly performed. On 
the one hand, it is not disputed that Azmat and his descendants, 
successors in the Eaj, remained Bisains, though the adoption, 
if it took place, was an adoption into the Bandhalgoti clan, a 
clan much inferior in social position to the Bisains, It appears 
that on the death of a member of the Mankapur family, the 
ceremonies usual on the death of a relative are observed among 
the Bisains of Birwa Mehnon, a circumstance unusual in the 
case of an adoption out of the family, though, it is said, not 
unprecedented. 

On the other hand, there is a body of tradition strong and 
persistent in favour of the adoption, and there is a story 
still current which may possibly serve to throw some light on 
the transaction. It is said that on Azmat^s birth there was a 
prophecy put about to the effect that the child would become 
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a Raja within eight days. His father, Diitt Singh, alarmed 
for the safety of himself and his eldest son, contemplated 
removing the danger in a summary manner, hut a better way 
was found of defeating or fulfilling the prophecy. The Rani 
of Mankapur, a sister of Dutt Singh’s wife, whose son, Partab 
Singh, the last of his line, had recently died without issue, 
leaving a wife who became a satti with her husband, out of 
affection for her nephew or her nephew’s mother or through 
fear of her powerful neighbour, was ready to adopt the child 
to succeed her in the Raj of Mankapur. 

The tradition of the adoption is preserved in the wajih-uh 
arz of mauza Ashrafpur, Pargana Mankapur, and is to be found 
recorded in the Oudh Gazetteer and the Gonda Settlement 
Report, 

It is to be observed that in no previous litigation did Achal 
Ram ever suggest that collaterals nearer in degree were to be 
found in Azmat’s line. On the contrary, he filed evidence 
tending to show Azmat’s adoption. It is still more significant 
that no claim to the Taluk Birwa Mehnon has ever been set 
up by any member of the Mankapur family. 

On the whole their Lordships see no reason to differ from 
the conclusion at which the Court of the Judicial Commissioner 
has arrived. It seems to them that the evidence in favour of 
adoption preponderates. 

Their Lordships, therefore, will humbly advise His Majesty 
that the appeal should be dismissed. 

The appellant will pay the costs of the appeal. 

Appeal dismissed. 

Solicitors for the appellant. — -Messrs. T. L, Wilson and Co, 

Solicitor for the respondent. — Mr. R, T. Tasker. 

J. V, W, 
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REVISIONAL ORIMIKAL. 

JBefore Mr. Justice Knox. 

EMPEROB X. SHIB SINGH. • 

JProcedure Code, section \^^--Sanction to prosecute Sanction to 

prosecute given hy the District Magistrate as head of the Dolice—^ 

Kevision^^Act Ko. F. of 1861 (Tolice Act), section 4(2). 

Seld tliat tlie Higli Court lias no power to interfere in revision wliere 
a Histrict Magistrate lias granted sanction for a prosecution under section 
196 of tlie Criminal Procedure Code acting therein as head of the Police of 

the district. Itamasory Dali y. Queen'JEmjpr ess (1) di&sQnte6.iiom» 

One SHb Singh was alleged to have made a false report to 
the Police at Bhongaon in the Mainpuri district. Application 
was thereupon made to the District Magistrate as head of the 
Police in the district for sanction to prosecute Shlb Singh 
under section 182 of the Indian Penal Code. The District 
Magistrate granted sanction as prayed. Shib Singh applied to 
the Sessions Judge in revision to set aside the order of the 
District Magistrate. But the Sessions Judge dismissed the 
application under the following order : — 

"This is an application to setAside a sanction granted by the District 
Magistnte for the prosecution of the applicant under section 182 of the 
Indian Penal Code. The Magistrate acted as head of the Police, and in my 
opinion no revision lies to this Court. Further, no reason is shown to me 
to interfere. 

"It was argued that as the Doputy'Magistrate who tried the applicants 
complaint ordered the applicant to pay compensation, the applicant has 
already been satisfactorily punished- I do not see what the order for com- 
pensation has to do with the offence committed by the applicant with respect 
to the Police. 

" I dismiss this application.” 

Shib Siugh then applied in revision to the High Court rely- 
ing on the ruling of the Calcutta High Court in Ramasory 
Lall V. Queen-Empress (1). 

Pandit Tej Bahadur Sapru, for the applicant. 

The Assistant Government Advocate (Mr. F. K. Farter)^ 
for the Crown. 

KhoXj J. — ^The view taken by the learned Sessions Judge 
is in my opinion sound. The applicant relies upon Rariiasory 
♦ Criminal Revision No. 406 of 1904, 

(1) (1900) I. D. E., 27 Calc., 452, 
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Lull Y* Queen- Express (1)^ but it appears to ine^ with every 
respect to the learned Judges who decided that ease^ that they 
overlooked the provisions of section 4, paragraph (2) of Act 
3^0. V of 1861. I dismiss the application. 


Before Mr, J’ustiee Banerji, 

EMPBEOR BALWTANT « 

Criminal Brooedure Code^ sections 110 and 118 — Security for good lehaviour^--- 
Delegation of ingidry into sufficiency of security, 

JELeld tliat it is not competent to a Magistrate wlio has passed an order 
under section 118 of the Code of Criminal Procedure to delegate to another 
officer the duty of inquiring into the sufficiency of the security tendered, 
hut such inquiry must he made by the Coui*t by which the original order was 
passed. Queen-Dmjpress v. JPirthiyal Singh (2) and Dmyeror v. Toia (3) 
followed. 

Ix this case one Balwant was called upon by a Magistrate 
of the first class under section 110 of the Code of Criminal 
Procedure to find security for good behaviour. In obedience 
to that order Balwant tendered two sureties, but they were 
rejected by the Magistrate on the strength of reports furnished 
by the Tahsildar and the local police. Balwant applied in 
revision to the Sessions Judge against the order refusing to 
accept his sureties on the ground that the Magistrate had no 
authority to delegate the duty of inquiring into their sufficiency 
to any other officer, but was bound to make such inquiry him- 
self. This contention was accepted by the Sessions Judge, who 
accordingly referred the case to the High Court under the pro- 
visions of section 433 of the Code of Criminal Procedure. 

The following order was passed : — 

Baxeeji, J. — Balwant was ordered by a Magistrate to 
furnish security for good behaviour. He tendered two sureties, 
both of whom have been rejected by the Magistrate upon the 
ground that the Tahsildar and the police reported against the 
character of the sureties. The learned Sessions Judge has 
referred this case under section 433 of the Code of Criminal 
Procedure with the recommendation that the Magistrate’s order 

* Criminal reference Ho. 437 of 1004. 

(X) (lOOOj r. L. R./27 Calc., 452. (2) Weekly Xotes, 1898, p. 154, 

(3) (1903) I. L. B., 25 All., .272. 
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be set aside. The caso clearly falls within the ruling in QueeTi-^ 
E'mpress v. Pirthipal Singh (1) followed in Emperor v. Tota 
(2). In those cases it was held that the Magistrate must satisfy 
himself by legal methods as to the sufficiency of the security 
tendered by the person against whom an order under sections 
110 and 118 of the Code of Criminal Procedure has been 
made, and that he cannot delegate his functions in this respect 
to a subordinate, and cannot decide the question of the surety 
being a fit and proper person upon a report furnished by an- 
other person. In this case the Magistrate himself did not take 
any evidence as to the sureties tendered being proper persons 
or not. .He justifies his action by referring to an order issued 
by the District Magistrate upon the 7th April 1902. If the 
District Magistrate has issued any such order, it is in the teeth 
of the rulings to which I have referred above, and the District 
Magistrate should consider the desirability of withdrawing 
such order. The action of the Magistrate in this case is con- 
trary to law. I therefore set aside his order, and direct that 
he do dispose of the matter in accordance with law. 


Before Mr, J'usUee Banerji. 

EMPEROR AZIZ-UD-DIX * 

Act No. XLV of 1860 (Indian Penal CodeJ, section llO^Personating a 
puMic servant — Definition. 

Meld that to constitute the offence provided for by section 170 of the 
Indian Penal Code it is not necessary that the act done or attempted to he 
done should be such an act as might legally be done by the public servant 
personated. Queen^JEmjpress v. Wazir Jan (3) referred to. 

The applicant, Aziz-ud-din, came one day from Saharan- 
pur to Muzaffarnagar without a ticket, and was arrested in the 
act of demanding one anna’s worth of fruit from a fruit-seller 
for one pice on the ground that he was a head constable. He 
was tried by a Magistrate of the first class for an offence under 
section 170 of the Indian Penal Code, and, being convicted, was 
sentenced to two years’ rigorous imprisonment and a fine of 
■ * Criminal Revision No. 466 of 1904. 

(1) Weekly Notes, 1898, p. 154. (2) (1903) I.L. It., 25 All, 272, 

(3) (1887) ,I..L. R., 10 All 58. ' 
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auoas 13»6 (this being the amount which he should have paid 
for his ticket). Aziz-ud-din appealed to the Sessions Judge, 
before whom it was contended that the conviction under section 
170 was illegal because the act which the appellant did, or 
attempted to do, was not one which, if he had really been a 
head constable, he could legally have done. The Sessions 
Judge, however, with reference t^ the ruling of the High 
Court in The Queen- Empress v. Wazir Jan (1), did not accept 
this argument, and confirmed the conviction and sentence. 
Aziz-ud-din thereupon applied in revision to the High Court. 

Babu Jogindro Nath Chaudhri (for whom Babu Satya 
Chandra Muherji), for the applicant. 

The Assistant Government Advocate (for whom Maulvi 
Muhammad Ishaq) ^ for the Crown. 

BaneRJX, J. — The applicant Aziz-ud*din has been con- 
victed of the offence punishable under section 170, Indian 
Penal Code, and sentenced to two years^ rigorous imj)risonment 
and a small fine. The facts found are these: — 

The applicant came by train from Saharanpur to Muzafiar- 
nagar without a ticket, and was arrested when he was demand- 
ing one annals worth of fruit from a fruit-seller for one pice 
on the representation that he was a head constable, which 
in fact he was not. For this he has been convicted under 
section 170 of the Indian Penal Code. It is contended on his 
behalf that this was not a case which would fall within the 
purview of that section. I am unable to agree with this con- 
tention. There can be no doubt that the applicant pretended to 
hold a particular office as a public servant, namely, the office of 
head constable, knowing that he did not hold such office, and 
that in such assumed character he attempted to do an act under 
colour of such office. It is not in my opinion necessary for 
the application of the section that the act done under colour of 
office should be a legal act on the part of the accused. If he 
pretended to be a Police officer and as such Police officer tried 
to extort money or things from a fruit-seller, I think the 
offence under section 170 was committed. This view is 
supported by the ruling of this Court in Queen-Empress v. 

(1)^{1887).\I. L. B., 10 AIL, 58, 
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WaziT Jan (1). The conviction under section 170 was in my 
opinion a proper one. But the imposition of the extreme 
penalty provided by the section seems to be uncalled for. I 
think the ends of justice will be siifhciently met if the sentence 
be reduced to that of one year’s rigorous imprisonment, to run 
from the date of the conviction, the fine being maintained* 
I order accordingly, and to this extent allow the applica- 
tion* 


before Mr. Justice Saner 

Ik the mattee or the petition op T. A. MAETIN* 

Criminal Srooedure Code, section 145(1) — Jurisdiction to interfere 
mth an order fur'^orting to he passed under section 145. 

Where an order purporting to be passed under section 145(1) of the 
Code of Criminal Procedure after evidence recorded which satisfied the 
Magistrate that there existed a dispute likely to occasion a breach of the 
peace in respect of certain immovable property was found to he insuffi- 
cient or defective in the sense that it gave no information as to the subject 
of the dispute and left the persons to whom it was issued quite in the dark 
as to the property in regard to which they had to set forth their respective 
claims, it was held that the inadequacy of such order gave the High Court 
jurisdiction to interfere. Moliesh Soioar v. Warain Bag (2) and Sulcru 
JDosadh v. Bam JPergash Singh (3) followed. 

The petitioner in this case and his sister were tenants of a 
house in Mussoorie, owned by a Mr, Willcocks, the premises 
adjoining which belonged to a church. Disputes having arisen 
concerning the proper boundary between Mr. Willcocks’ house 
and the church property, one Mrs. Donald, alleging herself to be 
trustee of the church property, presented an application in the 
Court of the Deputy Magistrate at Mussoorie setting forth the 
existence of a dispute as to the boundary between the church 
compound and that of Mr. Willcocks’ house, and stating that 
in consequence thereof there was likely to be a breach of the 
peace. On this the Magistrate, after recording the evidence 
on oath of Mrs. Donald and the church chaukidar, made the 
following order From the evidence before me I conclude 

•Miscellaneous No. 154 of 1904. 

(1) (1887) I.L.E.,10 All., 58. (2) (1900) I. L. E., 27 Calc., 981. 

(3) (1902) I. L. E., 30 Calc., 44f 
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that there is an apprehension that the peace will be broken. 1904 
I therefox'e direct under section 146, C. C. P., that notices 
be served upon Mr. Martin, Miss Martin and Mr. Will- :m:attsb 

' ... OB THB 

cooks to appear in this Court on the 6t!i of August in person petition 

or be represented by pleader in order to file written state- Sietin* 

ments of their claims to the land in dispute.^’ Notices were 
accordingly issued in terms of the Magistrate's order above 
set forth. Mr. Martin thereupon applied in revision to the 
High Court on the ground that the notice served on him did 
not comply with the provisions of section 145 of the Code of 
Criminal Procedure, and that therefore the Magistrate was 
acting entirely without jurisdiction.^^ 

Mr. Tf. 'WallacTi^ for the applicant. 

The Assistant Government Advocate (Mr. TF. K, Porter 
for the Crown. 

Baneeji, J. — ^This is an application praying for the revo- 
cation of an order passed under sub-section (1) of section 145 
of the Code of Criminal Procedure on the ground that the order 
does not comply with the requirements of the sub-section, and 
has consequently been passed without jurisdiction. There is a 
prayer in the alternative that the case may be transferred from 
the Court of the Magistrate in which it is pending to some 
other Court. It appears that one Mrs. Donald filed an applica- 
tion in the Court of the Deputy Magistrate of Mussoorie stating 
that there was likelihood of a breach of the peace in conse- 
quence of some disputes concerning the boundary between two 
plots of land. Thereupon the Magistrate, after recording some 
evidence, passed an order in the following terms : — From the 
evidence before me I conclude that there is an apprehension 
that the peace will be broken. I therefore direct under section 
146 of the Code of Criminal Procedure that notices be served 
upon Mr. Martin, Miss Martin and Mr. Willcocks to appear 
in this Court on the 5th of August in person or be repre- 
sented by pleader in order to file written statements of their 
claims to the land in dispute.^^ There can be no doubt that 
this order is not in compliance with the provision of sub-section 
(1), section 145. It gives no information as to the subject of 
the dispute, and it leaves the persons to whom notice is ordered 
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to be issued quite in tbe dark as to the property in regard to 
which they have to set forth their respective claims* It has 
been repeatedly held both in this Court and in other Courts 
that an order passed under section 145 must be in strict com- 
pliance with the provisions of that section. As the Calcutta 
High Court observed in Mahesh Sowar v. Narain Bag (1), the 
written order should be correct and complete in its terms. The 
order passed in this case was wholly incomplete, and conse- 
quently failed to comply with the requirements of the law. 
Upon this point I may also refer to the case of Suhru Dosadh 
V. Bam Per gash Singh (2) and the Criminal Eeference No. 
189 of 1903 decided by the Chief Justice of this Court on 
the 5th of June 1903. The order complained of not being 
in compliance with the provisions of section 145, I set it 
aside. 


Before Mr. Justice JBanerji. 

EMPEROR ij. BAZID akd othees * 

Act No. XLV of 1860 (Indimi JBenal Code), section 441 — Criminal trespass 
— Definition— Oceufation ly zamindars of house left ly deceased tenant. 

A tenant of village who owned a house there but was temporarily 
residing in a neighbouring village, died, and on his death the zamindars of S 
took possession of the house in S adversely to the tenant’s widow, alleging 
that they were entitled to it. Meld that the action of the zamindars could 
not be taken as amounting to criminal trespass within the meaning of sec- 
tion 441 of the Indian Penal Code. Dm^eror v. Jangi Singh (2) referred to. 

The facts of this case are as follows : — 

One Earn Sarup was the tenant of Bazid and others, zamin- 
dars of mauza Sawal, and as such tenant possessed a house in 
the village. He, however, for some years past had resided 
with his wife^s family in another village, leaving the house 
in Sawal shut up, but looked after by some of his relatives. 
Earn Sarup died of plague in Piilahrii in February 1904, and 
thereupon the zamindars of Sawal took possession of the house 
there, asserting their right to do so as zamindars. Earn Sarup’s 
widow Musammat Durgia subsequently returned to Sawal and 

* Criminal Reference Ho. 664 of 1904. 

(1) (1902) I. L. R., 27 Calc., 981. (2) (1902) I. L. R., 30 Calc., 44.3. 

(3) (1903) I. L. R., 26 All., 194. 
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iastitiited criminal proceedings against the zamindarS; who 
were convicted by a Magistrate under section 448 of the Indian 
Penal Code, and this conviction was affirmed in appeal by the 
District Magistrate. The zamindars applied in revision to the 
Sessions Judge, who, being of opinion that the conviction was 
not sound, reported the case to the High Court for orders under 
section 438 of the Code of Criminal Procedure. 

The following order was passed : — 

Bais^erji, J.— I agree with the learned Sessions Judge who 
has referred this case that the offence punishable under section 
448 of the Indian Penal Code has not been committed by the 
accused. The facts found are these. The accused are zamin- 
dars of the village Sawal. One Ram Sarup was their tenant 
and occupied a house in the village. For some time before his 
death he resided in another village, leaving the house in Sawal 
shut up, but looked after by some of his relatives. He died of 
plague in February last, and thereupon the accused zamindars 
of Sawal took possession of the house on the ground that they 
were entitled to do so. Ram Samp’s widow returned to Sawal 
some time after the death of her husband, and, finding the 
house in the possession of the accused, instituted criminal pro- 
ceedings against them. The Court of first instance convicted 
them, and this conviction has been affirmed by the District 
Magistrate. As the learned Sessions Judge points out, this 
case is very similar to that of Emperor v. Jcingi Singh (1). 
The accused did not enter into possession of the house with 
intent to commit an offence, or to intimidate, insult or annoy 
any person in possession of such property. They asserted a 
right to it, and, whether they were right or wrong in doing 
so, it is manifest that they had no intention to commit an 
offence or to intimidate, insult or annoy anyone. The con- 
viction and sentence are set aside. The fine, if paid, will be 
refunded. 

(1) (1903) I. L. R., 26 AIL, 194. 
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JBefore Mr, Justice JBanerJi, 

EMPEHOR V. RAMESHAE. akd others.* 

Act JUf’o, XZV 0 / 1860 ('Indian lenal Code), section Boundary marlcs 
fixed hy authority of j^ublic servant — Definition-^Crimindl Procedure 
Code, section 145, 

A Magistrate making an order under section 145 lias no autliority to 
cause tlie property wkicli is subject of a dispute likely to occasion a breach 
of the peace to be demarcated by boundary pillars and, consequently, if be 
does so, a person destroying or removing such boundary pillars is not liable 
to conviction under section 434 of the Indian Penal Code, 

In this case a dispute took place between the applicants and 
others concerning the possession of a ghat, which gave rise to 
proceedings under section 145 of the Code of Criminal Proce- 
.dure. Upon the application of the opposite party in these 
proceedings the Magistrate (Joint Magistrate of Benares) 
ordered boundary marks to be set up demarcating the limits of 
the property to which his order under section 145 related, and 
this order was carried out by a kanungo. Eameshar and others 
destroyed the boundary marks so erected, and were in conse- 
quence convicted under section 434 of the Indian Penal Code 
and fined Es. 50 each. They applied in revision to the Sessions 
Judge, who, being of opinion that the words in section 434 
authority of a public servant meant lawful authority 
and that a Magistrate trying a matter under section 146 of the 
Code of Criminal Procedure had no lawful authority to 
order such boundary marks to be erected, reported the case 
to the High Court under section 438 of the Code, with the 
recommendation that the convictions and sentences of the 
applicants should be set aside. 

The following order was passed 

Banerji, J. — This case has been referred by the learned 
Sessions Judge of Benares with the recommendation that the 
conviction of the accused under section 434 of the Indian Penal 
Code be set aside. It appears that there was a dispute between 
the accused and some other persons as to the possession of a ghat, 
and proceedings were held under section 146 of the Code of 
Criminal Procedure. The Joint Magistrate before whom the 
proceedings were held made an order under that section 


^ Criminal Reference No. 646 of 1904. 
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declariBg one of the parties to be entitled to possession until 
eyioted in due course of law, but he also ordered boundary 
marks to be laid down defining the limits of the possession of 
the respective parties. These boundary marks having been 
removed by the accused, they have been convicted by the Joint 
Magistrate under section 434 of the Indian Penal Code. I 
fully agree with the learned Sessions Judge that the authority 
of a public servant referred to in that section must be under- 
stood to mean the lawful authority of a public servant. 'We 
have therefore to determine whether the Joint Magistrate in 
ordering the boundary marks to be laid down acted in pur- 
suance of law. Section 145 of the Code of Criminal Procedure 
did not authorize him to order boundary marks to be erected. 
The only order which under sub-section (6) of that section 
he was competent to pass was an order declaring one of the 
parties to the proceedings to be entitled to possession of the 
subject of dispute until evicted thereform in due course of 
law, and forbidding all disturbance of such possession until such 
eviction. The section does not empower the Court to put any 
party into possession or to lay down the boundary marks of 
the property, the subject of dispute. The learned Joint Magis- 
rate in his explanation says that section 517 of the Code of 
Criminal Procedure authorized him to make an order for the 
erection of boundary marks. It is manifest that that section 
has no application. It authorizes a Criminal Court to make 
an order for the disposal of any property or document produced 
before it or regarding which any offence appears to have been 
committed or which has been used for the commission of any 
offence. The property in question was not in the custody of 
the Court, nor is it property regarding which any offence was 
committed. The mere fact that section 145 authorizes the 
Court to attach the property in case of emergency does not 
empower the Court to make any order for laying down boun- 
dary marks. It is also clear that the Joint Magistrate did not 
purport to act under the provisions of the Land Revenue 
Act. Piirther, as the learned Sessions Judge points out, he 
was not an officer in charge of a sub-division appointed under 
section 18 of Act Ho. Ill of 1901, As for the above reasons 
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the boundary marks in question were not erected under the 
lawful authority of a public servant^ the accused were not 
guilty of the offence punishable under section 434 of the 
Indian Penal Code. I accordingly set aside the conviction 
and sentence and direct that the fine imposed^ if paid, be 
refunded. 


Before Mr. Justice Banerji. 

GENDAH LAL (Applicant) tj. ABDXJL AZIZ KHAN 
(Opposite Party).* 

Act B'o. XLV o/ I860 (Indian Benal Code), sections 417, 4s20-^ Cheat hig — 
Befinition’^Bre-em^tion — Failure to disclose existence of mortgage sulse- 
quent to purchase. 

The vendee defendant in a suit for pre-emption compromised the suit, 
the plaintiff agreeing to pay a certain sum in cash and to discharge certain 
incumbrances on the property in suit. It was subsequently discovered that 
the vendee had, after his purchase but before suit, mortgaged the property 
which was the subject of the suit for pre-emption. 

Xeld that the vendee could not, on account merely of his omission to 
disclose the existence of this subsequent mortgage, be held guilty of the 
offence of cheating. 

In this case one Dabir Khan sold certain property to Abdul 
Aziz Khan on the 26th of February 1903. The amount of the 
consideration stated in the sale deed was Rs. 2,750. In respect 
of this sale a suit for pre-emption was brought by one Dwarka 
Prasad, the plaintiff alleging that the actual consideration was 
Rs. 1,626 only. The defendant vendee on the other hand 
maintained that the true consideration was that entered in the 
sale deed. “ This suit was compromised and a decree was passed 
in accordance with the compromise. The compromise was to 
the effect that the plaintiff should get a decree for pre-emption 
on paying to the vendee Rs. 1,676 in cash. The rest of the 
consideration was withheld for the payment of a prior mort- 
gage and a charge which existed on the property at the date 
of the sale. Subsequently Dwarka Prasad and his brother 
Gendan Lai, who are members of a joint Hindu family, dis- 
covered that Abdul Aziz Khan had, on the 28th of August 
1903, that is, before the institution of the suit for pre-emption, 


* Criminal Kevision No. 622 of 1904. 
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mortgaged the property bought by him to ohe Chhange LaL 
A compkiat was thereupon filed by Gendan Lai charging 
Abdul Aziz Khan with the offence of cheating. The Magis- 
trate who tried the case being of opinion that the facts dis- 
closed did not constitute the offence of cheating discharged 
Abdul Aziz Khan in respect of offences under sections 417 and 
420 of the Indian Penal Code, the oflTences alleged against 
him. This order was affirmed by the Sessions Judge, and 
Gendan Lai thereupon applied to the High Court asking for 
a revision of these orders and for an order directing a charge 
to be framed and the case to be tried. 

Babu 8atya C%andra Muherji and Mimshi Gulzari Lal^ 
for the applicant. 

Mr. (7. Rosb Alston, for the opposite party. 

Baxerji, J. — The facts out of which this application has 
arisen are these. One Dabir Khan sold certain property to 
Abdul Aziz Khan on the 25th of February 1903. The amount 
of consideration for the sale mentioned in the sale-deed was 
Es. 2,750. Dwarka Prasad, the brother of the applicant, 
Gendan Lai, bro'ught a suit for pre-emption in respect of the 
sale, and in that suit he stated that the actual amount of con- 
sideration was Rs. 1,525. In answer to the claim the vendee 
Abdul Aziz Khan contended, among other things, that the real 
Gonsideration for the sale was the amount specified in the sale 
deed. The case ended in a compromise, and a decree was made 
in accordance with it. The compromise w^as to the effect that 
the plaintiff was to get a decree for pre-emption, he having 
paid to the vendee Es. 1,575 in cash and the balance having 
been withheld for the payment of a prior mortgage and a 
charge which existed on the property at the date of the sale. 
Subsequently Gendan Lai and his brother Dwarka Prasad, who 
are members of a joint Hindu family, discovered that Abdul 
Aziz Khan had, on the 28th of August 1903, that is, before the 
institution of the suit for pre-emption, mortgaged the property 
bought by him to one Chhange Lai. Thereupon Gendan Lai 
brought the present complaint charging Abdul Aziz Khan with 
the offence of cheating. The Magistrate who tried the case, being 
of opinion that the facts disclosed did not constitute the offence of 
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clieatiBg, discharged Abdul Aziz Khan of offences under sec- 
tions 417 and 420 of the Indian Penal Code, the offences with 
which he had been charged. This order has been affirmed by 
the learned Sessions Judge and the present application has been 
made by Gendan Lai for revision of these orders and for an 
order directing a charge to be framed and the case to be tried. 

I am of opinion that upon the facts disclosed, no case of 
cheating was made out. It has not been found, nor has it been 
proved, that Gendan Lai would not have consented to pay the 
amount of consideration which he did pay had he been aware 
that the vendee, Abdul Aziz Khan, had created a charge upon 
the property subsequently to his purchase. There was no 
obligation upon Abdul Aziz Khan to disclose the fact of the 
existence of that mortgage. It is conceded that for the pur- 
poses of the pre-emption suit, the existence of the mortgage 
made subsequently to the sale was immaterial. It is doubtful 
whether that mortgage, which was a mortgage of a defeasible 
interest in the property, can be enforced against the pre*emptor. 
But apart from that question, unless it can be shown that Abdul 
Aziz Khan by dishonest concealment of facts deceived Gendan 
Lai and fraudulently or dishonestly caused him to pay Es. 1,575 
he cannot be held to have cheated Gendan Lai. In the suit 
for pre-emption Abdul Aziz Khan was not under an obligation 
of the same nature as that which would have existed had he 
eff'ected a sale of the property to Gendan Lai or his brother. 
What he did was to consent to a decree for pre-emption and to 
the substitution of Gendan LaPs brother for himself as the pur- 
chaser of the property. There being no obligation upon him 
to disclose the fact of a subsequent mortgage by himself, it 
cannot be said that he deceived Gendan Lai or his brother by 
not disclosing to them the existence of that mortgage. The 
learned Magistrate was therefore right in discharging the 
accused, and this application must be and it hereby is dis*» [ 
missed. i 
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before Mr. Justice Murhitt and Mr* Justice Aihman, 

GANGA BAKHSH axd othebs (Dbibesj>aistb) v * JAGANIj^ATH 
A2TI> OTHEES (PiAIKTIPPS) .♦ 

Act J^To. Ill of 1877 (Indian ’Registration ActJ, section 17-^Mofig^i^ 
Release of ^art of mortgaged ^roj^ertg on ^art ^agment of mortgage 
delt effected hg endorsement on 'bond^Registration, 

A portion of certain property, the subject of a mortgage, was purchased 
by a stranger to the bond, who paid o2 a portion of the mortgage debt, and 
on the bond the fact of payment together with the release of a specified 
portion of the mortgaged property was endorsed. Meld that such an endorse- 
ment did not require registration. Gurdial Mai v. Jauhri Mai (1) followed. 

This was a suit for sale on a mortgage for Es. 2,300 exe- 
cuted on the 21st of January 1869, by Chunni, Horam and 
Nirpat in favour of Kunji Mai and Dal Chand. The plaintiffs 
Jagannath and others were purchasers of the bond, and they 
claimed to recover a sum of Ks. 5,500 on account of principal 
and interest. Amongst the defendants were the representa- 
tives of one Mohar Singh. Mohar Singh had purchased the 
share of Horam in the mortgaged property for Es. 1,500, out 
of which Es. 1,160 were said to have been left with the vendor 
for payment to the mortgagees, and were found to have been 
so paid on the 28th of August 1872. When the bond of the 
21st of January 1869 was put in in the present suit it was found 
to bear the following endorsement: — Eeceived Es. 1,870 from 
Mohar Singh, son of Kishan, caste Jat, resident of Kota Har- 
nathpur, in lien of 1 biswa 4 biswansis. The remaining amount 
is due by other vendees. There is no longer any claim against 
Mohar Singh aforesaid.” The plaintiffs took exception to the 
genuineness of this endorsement, but produced no evidence in 
support of this plea. The defendants, representatives of Mohar 
Singh, on the other hand, relying upon this endorsement, asked 
to be exempted from the plaintiffs’ claim. The Court of first 
instance (Subordinate Judge of Meerut) found that the endorse- 
ment was genuine, but held that effect could not be given to it 
for want of registration. The Court found that sums amounting 

•First Appeal Ko. 245 of 1902 from a decree of A. Eabman, Bsq.:i 
jSub or diaate Judge of Meerut, dated tbe 4tb of July 1902, 

(1) <1884) I. L. E., 7 AU., 820. 
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to Es. 2^550 had been paid in part satisfaction of the mort- 
gage debt, and that these included the sum of Es. 1,870 endorsed 
on the bond as having been paid by Mohar Singh, and he 
passed a decree for the balance of the debt. The defendants, 
representatives of Mohar Singh, and other defendants appealed 
to the High Court. 

Pandit Moti Laly for the defendants. 

Pandit Sundar Lai, Pandit Baldeo Mem and Babu D. N, 
Ohdedar, for the respondents. 

Bubkitt and Aikmax, JJ.— This appeal arises out of a 
suit for sale on a mortgage for Es. 2,300 which was executed 
on the 21st of January 1869 by Chunni, Horam and Nirpat in 
favour of Kunji Mai and Dal Chand. The plaintiffs have 
purchased this bond, and bring a suit against the transferees 
of the property to recover a sum of Es. 5,500 on account of the 
principal and interest. The bond when put in by the plaintiffs 
was found to bear the following endorsement: ^^Eeceived 
Es. 1,870 from Mohar Singh, son of Kishan, caste Jat, resident 
of Kota Harnathpur, in lieu of 1 biswa 4 biswansis. The 
remaining amount is due by other vendees. There is no longer 
any claim against Mohar Singh aforesaid.’^ With reference to 
this endorsement the plaintiffs say in their plaint that the sum 
of Es. 1,870 was received on the 22nd of November 1878, but 
that it appears that the endorsement had been made contrary 
to the intention of the creditors in collusion with the patwari.” 
It has to be remembered that the plaintiffs had no interest in 
the bond at the time the endorsement was made. The bond 
bore the endorsement when the plaintiffs purchased it. It does 
not appear what ground the plaintiffs had for saying that the 
endorsement was not a genuine endorsement. Anyhow no 
evidence was called by the plaintiffs to prove the collusion 
alleged in the plaint. On the strength of this endorsement 
the representatives of Mohar Singh, the purchaser of a portion 
of the mortgaged property, ask to be exempted from the 
plaiatiff^s claim. In regard to this the learned Subordinate 
Judge says : — The endorsement on the reverse of the bond, 
the correctness of which is admitted by the plaintiffs, most dis- 
tinctly shows that Mohar Singh^s share was exempted. But 
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according to law such an endorsement cannot have any effect as 
regards immovable, unless it is registered. I therefore hold 
that Mohar Singh’s share must also be held liable for the balance 
of the debt.” In appeal here it is urged that the decision of the 
Subordinate Judge on this question is erroneous and reference is 
made to a decision of this Court, i.e., Gurdial Mai v. Jauhri 
Mai (1). That decision, which we are bound to follow, was in 
a case similar to the present, and entirely supports the appel- 
lant’s contention. According to that case the endorsement did 
not require registration. We sustain the appellant’s plea and 
hold that the suit as against the representatives of Mohar 
Singh must fail, and as against them we dismiss it with costs 
here and in the Court below. 

The next plea urged is as to the amount which had been 
paid under the bond. The lower Court finds that the payment 
of these items, Es, 1^150, Rs. 400 and Es. 1,000 has been proved . 
As to the item of Es. 1,870 which the plaintijBFs admit to have 
been paid on the 22nd of November 1878, the Court holds that 
this item is included in the three items mentioned above. We 
find it impossible to accept this conclusion. The learned Sub- 
ordinate J udge apparently omits to notice that the three items 
referred to were paid in 1872, upwards of six years before the 
payment of Es. 1,870 admitted by the plaintiffs. In his judg- 
ment the learned Subordinate Judge also assumes that all three 
payments were made by Mohar Singh, whereas the receipts 
filed show that only one payment of Rs. 1,150 was made by 
him; and, moreover, that payment was made by him out of the 
purchase money left in his hands by his vendor. Although in 
the grounds of appeal the plea is taken that the whole of the 
mortgage had been i)aid off, the learned vakil did not urge this 
ground. As to this item of Rs. 1,870 we allow the appeal, 
and to this extent we modify the decree of the lower Court by 
finding that in addition to the sums, payment of which is 
found proved by the Subordinate Judge, a further sum of 
Rs. 1,870 was paid on the 22Qd of November 1878, as admitted 
by the plaintiffs, and the defendants other than the representa- 
tives of Mohar Singh will get credit for that amount. The 
(1) (1884) 1. 7 All., 820. 
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office of this Court will prepare a fresh decree giving credit 
for this item. We extend the time for payment of the amount 
of the amended decree to the 1st of March 1905. The appel- 
lants other than the representatives of Mohar Singh will 
receive and pay costs in proportion to their success and failure. 

The objection filed by the respondents under section 561 of 
the Code of Civil Procedure is dismissed with costs. 

Decree modified. 


Sefore Sir John Stanley^ ISmghty Chief Justice, and Mr* Justice JBanerJi* 

KIRAT Axn aistothbb (PiAiNiirBs) t>. BEBI SINGH aub othees 
(Defekdasts).* 

Mortgage-^Frior and subsequent incumbrances — "Rights of puisne mortgages 
faying off a prior mortgage* 

On the 2nd of June 1863 Bikram mortgaged certain property by way of 
simple mortgage to Narain Singh. On the 17th of June 1873 Rup Singh, 
one of the sons of Bikram, made a usufructuary mortgage of the property in 
favour of Tula Ram and Cheda Lai. In 1879 Narain Singh obtained a decree 
on his mortgage, to which, however, the second mortgagees'were not parties, 
and the property was brought to sale, and was pnrchased^by his heirs. The 
auction purchasers, heirs of Narain Singh, thereupon sued the second 
mortgagees to recover possession of the shares purchased by them and 
obtained a decree upon the 21st of August 1889. Thereupon the heirs of the 
second mortgagees sued the heirs of Narain Singh, the first mortgagee, to 
redeem the mortgage of 1863, and got a decree on the 9th of June 1890. 
Finally Kirat and another, purchasers of the interests of Rup Singh and some 
of his brothers in execution of a simple money decree, sued to recover posses- 
sion of the property comprised in the mortgage of 1873 upon payment only of 
the amount due on that mortgage. Seld that Che plainti:ffs could not succeed 
without also paying off the amount due under the prior mortgage of 1863. 

The facts of this case sufficiently appear from the judg- 
inent of the Court. 

Mr. Muhammad Baoof and Maulvi Muhammad Zakur, 
for the appellants. 

Babu Durga Gharan Banerji and Munshi Qdbmd Prasad, 
for the respondents. 

Stahley, C. J., and Banebji, J. — ^The judgment of the 
lower appellate Court from which this appeal has been 

* Second Appeal No. 1130 of 1902 from a decree’ of W. A. W. Last. Esq., 
District Judge of Shahjahanpur, dated the 13th of Se ptemher 1902, confirming 
a deeree of Ehanzadah Mohammad Musharraf AU Khan, Munsif of -Bisauli, 
^ated tile 30th of April 1902, , 
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preferred is very unsatisfactory and is not in compliance witii tlie 
provisions of tie law. Had the question involved in the case 
not been one pnrely of law, it might have been necessary for us to 
send back the case to the lower appellate Court for recording a 
proper judgment. However, having regard to the circumstances 
of this case, we do not deem it necessary to do so. The suit 
was one for the redemption of a usufructuary mortgage, dated 
the 17th of June 1873, made by one Eup Singh in favour of 
Tula Earn and Cheda Lai. Eup Singh was one of the five sons 
of one Bikram Singh who made a simple mortgage to one 
Harain Singh on the 2nd of June 1863. In 1879 jSTarain Singh 
obtained a decree for sale on the strength of his mortgage, but 
he did not join as defendants to his suit the puisne mortgagees 
Tula Earn and Cheda Lai. The plaintiffs are the purchasers 
of the interests of Eup Singh and some of his brothers in 
execution of a simple decree for money. In execution of 
the decree which Harain Singh obtained upon his mortgage of 
1863 three-fourths of the mortgaged property were sold and 
were purchased by the heirs of Narain Singh, who had in the 
meantime died. They sued the heirs of the puisne mortgagee 
Tula Earn and Cheda for possession of the share so purchased 
in the property mortgaged by Eup Singh, and obtained a 
decree on the 2 1st of August 1889. Thereupon the heirs of 
Tula Earn and Cheda Lai brought a suit against the heirs of 
Narain Singh for redemption of the mortgage of 1863, obtained 
a decree on the 9l5h of June 1890, and recovered possession of 
the property of the possession of which they had been deprived 
by the decree of 1889. The plaintiffs, as we have stated above, 
have brought the present suit to redeem the mortgage of 1873, 
and they seek to recover possession of the property comprised 
in that mortgage upon payment only of the amount of that 
mortgage. The Court of first instance dismissed the suit on the 
ground that the plaintiffs were not entitled to recover posses- 
sion upon payment of the amount of the mortgage of 1873 only, 
but were also bound to pay the amount of the mortgage which 
had been redeemed by the heirs of the puisne mortgagees, Tula 
Earn and Cheda Lai. This decree has been affirmed by the 
lower appellate Court. In oar judgment the plaintiffs^ suit 
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has been rightly dismissed. The defendants are in possession 
not only by virtue of the mortgage obtained by them but also 
because they have redeemed the prior mortgage of 1863. They 
have stepped into the shoes of the holders of that mortgage and 
are entitled to hold up the amount of that mortgage as a shield 
against any claim that might be brought against them for oust- 
ing them from possession of the mortgaged property. The 
plaintiffs did not in their suit 00*61 to redeem the first mort- 
gage, nor have they at any later stage of the proceedings ever 
consented to do so. Their suit has therefore been rightly dis- 
missed, and we dismiss this appeal with costs. 

Appeal dismissed. 


JBefore Sir John Stanley, Knight, Chief Justice, and, Mri', Justice BurMit* 
GOBIND PRASAD and othbes (Piaintipps) t\ INAYAT KHAN 

AND ANOTHEE (DEPENDANTS).* 

Construction of document ant of zamindari hy Q-overnment to meniber of 
a joint Biindu family and another — Joint tenants — Tenants m common. 

In 1886 Government granted, as a reward for services rendered during 
the Mutiny, certain zamindari property to Jiwan Ram, Chattarpat, andNem 
Ram, members of a Joint Hindu family and to one Pusc, a stranger to the 
family. Puso shortly afterwards got his share separated. Nem Ram died 
leaving a widow Musammat Phnlla, and after his death Jiwan Ram, Chattarpat 
and PhulLi Joined in selling a portion of the property, the subject of the 
grant of 1866, to one Nur Ahmad. Seld, on suit by certain members of the 
Joint Hindu family, who were not parties to the sale, to recover from the 
representatives of the vendees the share in the property sold which had been 
of Nem Ram in his life-time, that the grant of 1866 conveyed the property 
to the grantees as Joint tenants and not as tenants in common, and therefore 
the transfer impugned was valid. 

The subjoined pedigree illustrates the relationship of most 
of the persons connected with the present suit. 

TULSHI RAM. 


Jiwan Ram Puran Mai. Misri Lai. 

(grantee). | 1 

Chattarpat Gobind Pra.sad 

rgrantee). (plaintiff). 


Ishri Prasad (plaintiff). Komil Prasad (plaintiff). 

• Second Appeal No. 167 of 1903, from a decree of H. B. J. Bateman, Esq., 
Judge of Bareilly, dated the 39th of November 1902, reversing a decree of 
Babu Prag Das, Subordinate Judge of Bareilly, dated the 11th of March 1902, 


Nem Ram 
(grantee) 
=:Phulla. 
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In the year 1866 the GoTernment ‘of the North-Western 
Provinces, in recognition of loyal service, granted five villages 
to Jiwan Earn, Chattarpat, Nem Earn and Fuse. The last 
mentioned who was a stranger to the family of which the 
other three grantees were members, got his share in the grant 
partitioned shortly afterwards. In 1874, Nem Earn having 
died, Jiwan Earn, Ghattarpat and Phulla, Nem Eam^s widow, 
sold their biswas to Nur Ahmad, from whom the defendants 
derive title. Phiilla died in 1896, and Ghattarpat in 1899. In 
1901 the plaintifi Ishri Prasad and Komil Prasad, sons of 
Ghattarpat, and Gobind Prasad, son of Misri Lai, brought the 
present suit to recover possession of the share of Nem Earn, 
with mesneprofits, alleging that Nem Eam’s widow, Phulla, had 
no power to alienate more than her life-interest in the property. 
The Court of first instance (Subordinate Judge of Bareilly) 
found that the four grantees did not take jointly, but severally, 
and in consequence decreed the plaintiffs’ claim with mesne 
profits for three years. On appeal by the defendants the 
District Judge reversed the decree of the Court below and 
dismissed the plaintiffs’ suit, finding that the property in suit 
was the joint property of Jiwan Earn, Ghattarpat and Nem 
Earn. The plaintiffs thereupon appealed to the High Court. 

Mimshi Q^hlzari Lai and Babu Sital Prasad Ghosh, for the 
appellants. 

Maulvi Qhulam Mujtaba, for the respondents. 

STAHnsY, C. J., and Buekitt, J. — We agree with the learned 
District Judge in the conclusion at which he arrived in this case, 
but not in the reasons which he has assigned for his conGliision. 
The real question for determination is whether or not the 
grantee under a sanad from Government executed in the year 
1866in favour of four persons in recognition of services rendered 
by them to Government was a grant to them as joint tenants 
or as tenants in common. The grantees are two sons of one 
Tuishi Earn, namely,' Jiwan Earn and Nem Ram, also one Chat- 
tarpat a grandson of Tiilshi Earn, son of a deceased son Piiran 
Mai, and a fourth person, who was a stranger to the family, 
named Fuse. It is admitted that shortly after the execution of 
the grant Fuse effected a partition of his interest in the property 
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wliicli was 10 biswas in a patti called Nasara patti. There is 
nothing in the language of the grant to indicate that the grant 
was made to the grantees in specified or in equal shares. It is 
made to the four grantees simply without specification of any 
shares. The learned District Judge came to the conclusion that 
the grant was really to a joint family, and that the property was 
subject to all the incidents of joint family property. The 
Court of first instance on the contrary found that the grant 
was a grant to the grantees as tenants in common. There 
is nothing in the language of the deed to lead us to suppose 
that the grant was a grant to a joint family; on the contrary, 
the fact that one of the grantees was a stranger to the family 
seems to us to indicate that the idea of a joint family 
did not enter into the mind of the framer of the grant. 
There is further this fact that one of the sons of Tiilshi 
Earn who is found to have been alive at the date of the 
grant, namely, Misri Lai, the father of the plaintiff Gobind 
Prasad, is not mentioned in the sanad at all. If it had been 
intended to make the grant to the joint family of Tulshi Earn, 
it appears to us that his name would not have been excluded 
from the grant. Now it appears that in the year 1874 two of 
the grantees Jiwan Earn and Chattarpat, with whom Musammat 
Phulla, the widow of Nem Earn who was then dead, joined, 
sold their share to Nur Ahmad, from whom the defendants 
derive their title. If the grant was, as we think it was, a grant 
to the grantees as joint tenants, then on the death of Nem Earn 
his share lapsed to the other grantees Jiwan Earn and Chattarpat, 
Fuse having previously effected a partition of his share. It is 
said, however, that the fact that Musammat Phulla joined in the 
deed shows that the parties regarded the interest of Nem Earn as 
the interest of a tenant in common. We do not think that there 
is any force in this contention. It may be that the purchaser 
for the sake of precaution asked that she should join in the deed, 
and that she accordingly executed it. At all events, upon the 
construction of the language of the sanad, we think that the 
grant made to the four grantees, three being members of one 
family and the other a stranger was a grant to them as joint 
tenants. This being so, op. the death of Nem Eapa his share 
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lapsed to his brotlier and nephew, the other grantees, and Misri 
Lai or his son acquired no interest whatever in the property. 
We therefore for these reasons dismiss the a^jpeal with costs. 

Appeal dismissed. 


Before Sir Joihn Stanley ^ KnigM, Chief Justice, and Mr. Justice Banerji. 
KHUDA BAKHSH asd othebs (Debbkdakts) ALIM-TJN-NISSA 

AKD OTHBES (PliAlSTIBES) .• 

Mortgage — Usufructuary mortgage followed Ig lease to mortgagor^ Suit for 
redemption — Arrears of rent sought to he included in the mortgage deht-^ 
Diminution of security — Acguiescence of mortgagee in loss of part of the 
security. 

The day after tli© execution of a nsnfructnary mortgage, the mortgagor 
entered into an agreement with the mortgagees to rent the mortgaged 
premises from them. The qahnliat executed in pursuance of this agreement 
provided that the rent, a fixed annual payment, should he a charge on the 
property leased; hat the qabuliat was neither executed nor registered on the 
same day as the mortgage, nor were the terms of the two instruments coinci- 
dent. that the two transactions must be treated as separate, aud the 

mortgagor could not he compelled, as a condition precedent to redemption of 
the mortgage, to pay off the charge created by the qahuliat. Taj jo BiU v. 
Bhagtcan Brasad (1), referred to. 

At the time of the mortgage one of the mortgaged villages was the subject 
of a suit for pre-emption which was ultimately successful and the village 
passed out of the hands of mortgagees. The mortgagees, however, made no 
effort to obtain any equivalent from the mortgagor, but remained in possession 
of the rest of the mortgaged property for some years, apparently satisfied 
with the security. Beld that the mortgagees were not under the circum- 
stances entitled to claim anything from the mortgagor on redemption on 
account of the rents and profits of the village of which they had been so 
deprived. Bariah Bahadur Singh v. G-ajadhar Bahhsh Singh (2), referred to. 

the 14tli of March 1889, Musammat Kundan Begara 
mortgaged shares in several villages, and other property, by way 
of nsnfructnary mortgage to Khuda Bakhsh and others. The 
mortgage was registered on the 16th of March. The term of 
the mortgage was five years and it was redeemable in any 
subsequent year in the month of Phagun. Nothing was said 
about interest in the mortgage deed, the rents and profits of the 

• First Appeal ISTo. 233 of 1902 from a decree of Lala Mata Prasad, 
Subordinate Judge of Moradabad, da'-ed the 13th of September 1902, 

(1) (1894) I. L. P., 16 AIL, 295, f2) (1902) L. E., 29 I. A., 148, S. 

I. L. E., 24 AIL, 52i. 
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mortgaged property being taken in lieu thereof. But there was 
a provision to the effect that if the mortgagees were deprived of 
possession of any part of the mortgaged property they should be 
entitled to repayment of the mortgage money. On the l5th of 
March the mortgagor executed a qabuliat in favour of the mort- 
gagees acknowledging that she had taken a lease of the mort- 
gaged property on a jama of Rs. 2^070-13-3 a year from March 
1889 to September 1893, i.e., a term somewhat less than that of 
the mortgage. By this qabuliat the rent payable was made a 
charge upon the property. This qabuliat was registered on the 
5th of April 1889. Out of the property mortgaged some 
portion, consisting of a share in the village of Adampur, was, at 
the date of execution of the mortgage, the subject of a suit for 
pre-emption brought by one Ashiq Husain against the mortgagor. 
In that suit the plaintiff obtained a decree, and the property 
decreed was handed over to him. On the 1st of April 1902 the 
representatives of the mortgagor brought the present suit for 
redemption of the mortgage of 1889 on payment of the original 
mortgage money, Rs. 10,000. Amongst the various pleas raised 
by defendants in their written statement were the two follow- 
ing : — (1) Miisammat Kundan Begam paid the lease money only 
for a year to the answering defendants, and the lease money up 
to rabi 1301 Fasli, i.e., up to. the time she was in possession, is 
still due to the answering defendants/^ and (2) out of the 
mortgaged property a 1^ biswa share in Adampur was taken 
possession of by Ashiq Husain Khan under a decree for pre- 
emption during the currency of the lease and the answering de- 
fendants were deprived of the profits therefrom which amount to 
nearly Rs. 600 per annum.” Upon the issues framed on these 
pleas the Court of first instance (Subordinate Judge of Morad- 
abad) found that the mortgage and the lease were separate trans- 
actions, and the defendants could not therefore recover arrears 
of rent, if there were any, in the present suit. As to the 
share in Adampur it held that the defendants had virtually 
acquiesced in the loss of this portion of their security, and were 
not entitled to claim anything in respect thereof, not having 
chosen to avail themselves of the stipulation in the mortgage- 
deed thereanent. The Court gave the plaintiffs a decree 
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for redemption upon payment of Es. 11,428-10-3. From this 1904 
decree the plaintiffs appealed to the High Court. KhtoI 

Pandit Moti Lai Nehruj, Pandit Sundar Lai and Maulvi Bakhsh 

Mvbhammad Zalmvj for the appellants. amm-uit- 

Babu Jogindro Nath Cliaudhri and Munslii OokvZ Prasad, 
for the respondents. Stanley, C, J. 

SXAi^LEY^ C. J.— In the view which I take of the mortgage 


and qabulial; which have been referred to in this appeal, the 
main question raised in the appeal appears to me to present 
little difficulty. I am of opinion that the two documents can- 
not be read as together forming one transaction, but that they 
must be regarded as separate and independent transactions. 
It appears to me that the learned Subordinate Judge was right 
in the view which he took of this question. He says that the 
mortgage and the lease were different transactions, independent 
of each other, carrying with them different liabilities and 
obligations.’^ The mortgage is in fact a simple usufructuary 
mortgage, containing the usual provision that the mortgagees 
shall be put into possession of the property and that they shall 
continue to hold such possession during the subsistence of the 
mortgage, that is, the mortgagees shall have actual possession 
of the property so long as the mortgage subsists. The qabuliat, 
which was executed by the mortgagor the day succeeding the 
day of the execution of the mortgage, alters the relations of the 
parties to some exten t. It is evidence of an agreement whereby 
the mortgagor was placed in possession of the mortgaged pro- 
perty on his undertaking to pay a fixed jama of Es. 2,070-13-3 
out of the rents and profits to the mortgagees. Further, the 
qabuliat provided that the rent should be a charge upon the 
property, the subject-matter of the lease. It has been pointed 
out in the course of the argument that the term of the lease does 
not correspond with the term of the mortgage, and in no way, as 
it appears to me, can the two documents be interpreted as 
representing one indivisible transaction. Ifow if this be so, 
the mortgage being a simple usufructuary mortgage, the provi- 
sions ofsection 62 of the Transfer of Property Act clearly 
^ply. That section in the case of a usufructuary mortgage 
enables the mortgagor, on payment of the amount due under 
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the mortgage, to redeem the mortgaged property. It has heen 
decided in the case of Taijo Bihi v. Bhagwan Frasad (1), that 
where there is a usufructuary mortgage and a subsequent simple 
mortgage of the same property, in the absence of a special agree- 
ment that the two mortgages shall be redeemed simultaneously , 
the mortgagoris entitled to redeem the usufructuary mortgage 
without redeeming the simple mortgage. Now there is nothing 
in the qabuliat or in the mortgage to show that there was any 
agreement between the parties that the usufructuary mortgage 
should not be redeemed unless the charge created by the qabuliat 
was also paid off. Therefore it appears to ine that, on the main 
contention raised, the mortgagors are entitled to redeem the 
usufructuary mortgage, independently altogether of any consi- 
deration of the subsequent qabuliat and the provisions contained 
in it, and cannot be compelled as a condition precedent to 

redemption to pay off the charge created by the qabuliat. 

Another question, however, has been raised on behalf of 
the appellants and that is this. The mortgaged property com- 
prised, among other villages, a village called Adampur. Of 
this village along with others the mortgagees were placed in 
possession, but shortly after, some time early in the year 1890, 
a party who was entitled to pre-empt this property obtained a 
decree for pre-emption, and on the 25th of May 1891, in pur- 
suance of his decree, dispossessed the mortgagees. The effect 
of this was that the security of the mortgagees was diminished 
by the loss of this village. The mortgagees in the present suit 
for redemption contend that they are entitled to have an account 
taken of what the profits of the village Adampur amount to, and 
they claim that the usufructuary mortgage can only be redeemed 
on payment of the amount of these profits in addition to the sum 
due on the mortgage. The answer to this contention is to be 
found in the fact that, notwithstanding that the mortgagees were 
dispossessed in the year 1891, they remained satisfied with 
their security, took no steps to enforce payment of the amount 
due under it, took no steps for an enhancement of the rents and 
profits of the remaining lands so as to recoup them for the loss 
of Adampur, and in fact acquiesced in the loss of this portio?s 
(1) (1894) I. L. B., 16 All, 296. 
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of their security and remained content with, the remainder of 
the lands in their possession. The case is met by the deci- 
sion of their Lordships of the Privy Council in the case of 
Maja Fartab Bahadur Singh v. Gajadhar Bahhsh (1). In 
that case, upholding a decision of the Judicial Commissioner of 
Oudh, their Lordships held that where a usufructuary mortgagee 
was dispossessed of several villages, shortly after the execu- 
tion of the mortgage, and acquiesced in his diminished security 
for upwards of 30 years, he could not thereafter claim interest 
in lieu of the rents and profits of the property of which he was 
dispossessed by reason of the mortgagor's failure to secure his 
possession thereof. I am unable to distinguish this case from 
the one before us, and therefore think that the contention of 
the appellants in regard to it fails. 

The only remaining question is the question of the costs of 
the suit. The Court; below has given a decree to the plaintifis- 
respondents with costs. Now in a redemption suit the usual 
course is to give the mortgagee his costs unless he has been 
guilty of such conduct as would disentitle him to costs. In this 
case, no doubt, he put forward claims which were untenable, 
but he established his claim to a sum of upwards of Rs. 1,400 
over and above the amount which the plaintiffs were willing to 
pay to him. Having succeeded to this extent, I see no reason 
to deprive him of the costs of the suit. The claim based upon 
the qabuliat is apparently a perfectly just and a fair one. It is 
only because we considered that it could not be entertained in 
the present suit that we have rejected it. In my opinion the 
mortgagees were not guilty of such conduct as disentitled them 
to costs in the Court below, and therefore I think that, whilst 
we uphold the decree of the Court below for redemption, we 
ought to modify that decree by giving the appellants their costs 
in that Court. As regards the costs of this appeal, I think the 
parties should abide their own costs respectively. 

Baxeeji, J.— I too have arrived at the same conclusion as 
the learned Chief Justice. The suit was one for the redemption 
of a mortgage made by one Kundan Begam in the year 1889. 
Shortly after the mortgage she made a waqf of the mortgaged 
(1) E. B., 29 I. A., 148. 
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property, and the plaintiffs are the trustees under the waqf. 
The Court below has made a decree in favour of the plaintiffs 

declaring them liable to pay a certain sum in addition to 
Es. 10,000, the principal amount of the mortgage. The appel- 
ants contend that they are entitled to two other sums, namely, 
(1) certain profits due to them under a lease executed in their 
favour by the mortgagor on the day following that of the mort- 
gage, and (2) the profits of the village Adampur of the posses- 
sion of which they were deprived shortly after the mortgage. 
They also raise the question of the costs of the suit and contend 

that they are entitled to costs also. 

As regards the first point the defendants cannot claim in 
their suit arrears of what is really lease money payable under the 
lease executed by the mortgagor, unless they can show that the 
mortgage and the lease represent one transaction, namely, a 
transaction of mortgage, the lease only providing the mode in 
which the interest upon the mortgage was to be paid. As was 
observed in the case of AUaf Ali Khan v. Lalta Frasad (1), 
each case must be decided with reference to its own peculiar 
circumstances. We have therefore to see whether the lease in 
this case was really a part of the mortgage. There are consi- 
derations which lead me to the conclusion that the two transac- 
tions were not one and the same. The lease was executed, not 
on the date of the mortgage, but on a subsequent date. The two 
documents were not registered at one and the same time, as 
they would have been had they formed one transaction. What 
is more important is that two documents do not cover the same 
period. It is thus evident that the intention of the parties was 
that the lease was not to be regarded as a part of the mortgage 
transaction. The remedy of the mortgagees for the money 
payable to them under the lease is distinct from the remedy 
open to them under the mortgage, and for such money as is due 
to them under the lease they ought to resort to the remedy 
which the lease affords to them. Under the terms of the lease 
the mortgaged property is hypothecated for the rent payable 
under it. If there are any arrears due, the mortgagees may, 
if 60 advised, seek to enforce the hypothecation and recover 
( 1 ) ( 1897 ) I. L. R, 19 All., 4 S 6 . 
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what is due to them, but they are not entitled in this suit to 
claim that, as a condition precedent to redemption, the plaintiffs 
must pay the arrears of -lease money. As the learned Chief 
Justice has pointed out, the fact that they held a lien on the 
mortgaged property for such arrears cannot preclude the plain- 
tiffs from redeeming the usiifriictnary mortgage of 1889 upon 
payment of what is due under that mortgage. The Court below 
was therefore right in refusing to allow to the appellants the 
amount which they claimed to be due to them as arrears of lease 
money. 

As regards the profits of the village Adampur, I fully agree 
with the Chief Justice. The mortgage deed does not provide 
any specific rate of interest upon the principal amount secured 
by it. The usufruct of the mortgaged property was to be taken 
by the mortgagees in lieu of interest. The village of Adampur 
had before the mortgage been purchased at auction by the mort- 
gagor. A suit for pre-emption was brought in regard to that 
purchase, and succeeded, with the result that the pre-emptor 
obtained possession of the village. At the time when the mort- 
gagees took the mortgage the mortgagor possessed in regard to 
the village of Adampur only a defeasible right. After the 
decree for pre-emption, and after the holder of that decree 
obtained possession so far back as the year 1891, the mortgagees 
made no attempt to obtain from the mortgagor an equivalent 
for the security which they lost in consequence of the pre- 
emption decree. We must take it that they acquiesced in the 
loss of that security and took and enjoyed the usnfruct of the 
remainder of the property in lieu of the interest payable to 
them. It is difficult to distinguish this case from the principle 
of the Privy Council ruling to which the Chief Justice has 
referred. The defendants therefore' are not entitled to the 
amount which they claimed in consequence of their not having 
obtained possession of the village Adampur. 

As regards costs I have nothing further to add to what has 
been said by the learned Chief Justice, and I fully agree with 
him. 

By the Coukt. — The order of the Court is thau the decree 
of the Court below be varied to this extent that the defendants 
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appellants be allowed tbeir costs in tbe Court below* In other 
respects we affirm the decree of that Court. As regards the costs 
of this Court we direct that the parties respectively shall bear 
their own costs. We allow the respondents two months from* 
this date for payment of such further amount as is due to tlie 
appellants. 

Decree modified. 
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March 16. MtlHAMMAB MUXAWAR ALI (Deipekdakt) d. RAZIA BIBI a^t> othees 
(RePEESENTATITES OE the PLAINTIEE) and 4 OTHEE APPEALS. 

[On appeal from the High Court, North-Western Provinces.] 
Muhammadan Laic — JEndoioment — Waqf — Illusory dedication — Settlement 

mainly for lenejit of descendants of settlors^ Small charge on profits of 

estate for religious and charitaile purposes. 

Where the substantial object of a deed was to maintain the name and 
dignity of the family of the executants, and to make provision for its mem- 
bers and their descendants in perpetuity, and it created a mere charge of 
inconsiderable amount on the profits of the estate for some charitable purposes, 
but made no dedication of the bulk of the property to any religious or charit- 
able uses : Meld by the Judicial Committee (affirming the decision of the High 
Court) that the deed did not constitute a waqf valid by Muhammadan Law. 

Five appeals cousolidated from a decree (3rd May 1899) of 
the High Court at Allahabad by which a decree (16th Septem- 
ber 1896) of the Subordinate Judge of Jaunpur was affirmed, 
and two other decrees (28th June 1897 and 16th April 1898) 
of the same Court were reversed. 

The suits out of which the appeals arose were all brought to 
set aside a waqf-nama or deed of endowment jointly executed 
on 9th March 1881 by Aliat-un-nissa Bibi and her husband, 
Muhammad Qaim Ali, as being invalid by Muhammadan Law. 

The facts are sufficiently stated in their Lordships^ judg- 
ment and in the judgment appealed from (Burkitt and Blair, 
JJ.), which is reported in I. L. R., 21 AIL, 329. 

On this appeal 

Mr. DeGfruyther^ for the appellant, contended that on the 
construction of the deed of endowment there was a sufficiently 

Present Lord Datey, Lord Robeetbox and SiE Aethub Wilson. 
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substantial dedication to religious or charitable purposes to i905 
constitute a valid waqf by Muhammadan Law, The fact that 
due provision was made for the support of the family of the 
settlors did not necessarily make the deed invalid as a waqf. v. 
Reference was made to Mohamed Ahsanvlla Ghowdhry v. bmi!^ 
Amarchand Kundu (1) ; Abdul Fata Mahomed Ishak v. Easa- 
may a Bhibr Ohoivdhri (2) ; Mujib-un-nissa v. Abdur Mahim 
(3) ; Baillie’s Moohummudan Law, 595 ; Mumrool Eaq v. 

Puhraj Diiarey Mohapattur (4) ; and Phul Chanel v. Abbas 
Far Ehan (5). 

On the question of limitation it was contended that the suit 
for Asima’s share of the property of Aliat-un-nissa was barred, 
the possession of Qaim Ali having been adverse to the plaintiff. 

Mr. 0. IF. Arathoon, for the respondents, contended that to 
constitute a valid waqf by Muhammadan Law there must be a 
substantial dedication of the property to religious or charitable 
uses. Here there was no dedication at all. The deed created 
a small charge on the property for some charitable purposes, but 
imposed no obligation to pay it ; and the substantial object of 
the deed was the benefit and support in perpetuity of the settlors^ 
family. Reference was made to Abdvl Oafur v. Nizam-ud-- 
dm (6). 

As to limitation, it was contended that the possession of Qaim 
AH after Aliat-un-nissa^s death had been permissive, and in no 
sense adverse, and this had been rightly held by the High Court. 

The suit for Asima^s share of Aliat-un-nissa^s property was 
consequently not barred. 

Mr. JDeGruyther replied 

1906, March l&th* — The judgment of their Lordships was 
delivered by Sir Arthue Wilson: — 

These consolidated appeals relate to a deed, purporting to 
be a waqf-nama, executed on the 9th March 1881 by a Muham- 
madan lady, Aliat-un-nissa Bibi, and her husband, Muhammad 
Qaim Ali. The larger part of the property affected by that 

(1) (1889) L. E., 17 I. A., 28 : I. L. (3) (1900) L. E., 28 I. A., 15 : I. L. 

E., 17 Calc., 498. R., 23 AIL, 233. 

(2) (1894) L. E., 22 1. A., 76 I. L. (4) (1870) 13 W. E., 285. 

E.,p2|Calc., 619. ^ (5) ((1896) I. L. E„ 19 AIL, 211. 

(6) {1892) L. E., 19 I. A., 170 ; I. L. E., 17 Bom., 1. 
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deed belonged to the lady^ the rest to her husband. She died on 
the 19th April ISSljand her husband remained in possession of 
the property from that time until his own death on the 11th 
February 1895. 

The executants of the deed had two sons and four daughters ; 
one of the daughters, Asima^ died after her mother but before 
her father^ the other children survived both their parents. On 
the death of the father the elder son, the now appellant, took 
possession of the property, claiming to be entitled to it as muta* 
walli under the deed of waqf. 

Three suits were thereu]3on brought by the three surviving 
daughters, in which they alleged that the deed created no valid 
waqf, but that the property descended to the heirs of their 
mother, and they claimed their shares accordingly against the 
defendant, now the appellant, with mesne profits. The defend- 
ant relied upon the validity of the waqf-nama, and upon his 
title as mutawalli under it. He also set up other defences 
which need not now be considered. The Subordinate Judge 
of Jaunpur, who heard these three cases, held that the deed 
created no valid waqf, and made decrees in favour of the 
plaintiffs. 

The next suit was filed by the second’ son, in which he 
raised a claim exactly similar to that raised by bis sisters in 
the first three suits, and was met by similar defences. That 
suit was dismissed on a ground which has since been abandoned. 
The case therefore now stands on exactly the same footing as 
the previous cases. 

The last suit was filed by one of the daughters, who had 
been plaintiff in one of the first three suits. It related to the 
share of her sister, Asima (who, as has been mentioned, died 
after her mother but before her father) as one of the heirs of 
her mother, in which share the plaintiff in this last suit has 
acquired an interest by purchase. This suit, like the others, 
raised the question of the validity of the alleged waqf, but it 
was dismissed on the ground of limitation. 

Against all these decisions appeals were brought to the High 
Court, and that Court affirmed the decisions of the First Court 
in the three cases in which it had found in favour of the 
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plaintiffs^ and reversed its decisions in the Wo cases in whicli it 
had found for the defendants. Against those decrees of the 
High Court the present appeals were brought. 

The main question raised by the appellant; the one question 
common to all the caseS; and the only question in the first four 
of them; is whether the deed of the 9tli March 18S1 created a 
valid waqf. Both the Courts in India have answered the qiies™ 
tion in the negative. They have laid down the rule of law by 
which they were guided; and for the purpose of applying it 
to the deed now in question have minutely examined the 
clauses of that deed. 
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As their Lordships are of opinion that those Courts have 
correctly apprehended the law applicable to the case; and as 
they agree in the view that has been taken as to the character 
of the deed; their Lordships think it unnecessary to discuss the 
law on the subject; which has already been more than once 
considered by this Board, or to examine in detail all the^ pro- 
visions of the deed. It will be sufficient to point out its charac- 
ter somewhat generally. It begins with recitals in which the 
intending settlors put their own construction upon the deed, and 
state the objects for which they executed it and the effect 
they intended it to have. They say it is necessary that suffi- 
cient provision be made for the thorough management of the 
entire property, and the imlalc belonging to the executants, and 
the income and profits therefrom (which; taken as a whole, 
forms a small estate), so that the j)roperty itself and the prin- 
cipal wealth of the estate may always he preserved from all 
manner of partition, division, transfer, and succession, and the 
management thereof in whole and in part should remain for 
ever in the hands of one person, whereby our name and 
memory, and the pomp and dignity of the estate, may con- 
tinue f and that the attainment of the above object is impos- 
sible except by a waqf.^^ 

Turning to the operative clauses of the deed, the first and 
the most general in its terms is paragraph 4, by which the 
executants ^^make waqf ... in favour of our respective 
selves, and after the death of one of us (the executants) in 
favour of the surviving executant alone^ and thereafter in 
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favour of our descendants, generation after generation, so long 
as they exist, and in favour of the servants and dependants of 
the riasat (estate) aforesaid and in favour of the poor, the 
beggars and the needy for ever in the manner detailed 
below.^^ 

The numerous clauses that follow are entirely in accord 
with the purpose stated in the preamble and embodied in the 
fourth paragraph. The bulk of the property is not affected by 
any religious or charitable trusts. The rules laid down are 
almost all expressly directed to securing Qaim Ali in the full 
enjoyment of the whole estate as long as he lived, to keeping 
that estate in perpetuity entire and inalienable under eflScient 
management by a single person, to maintaining the dignity 
of the family, and to making provision for its members. The 
religious and charitable clauses are no exception. They are 
ancillary to the real purpose of the deed ; they deal with matters 
naturally incident to maintaining the dignity of the family, and 
their secondary character is further apparent from the fact that, 
while the deed purported to create the waqf as from its date, the 
religious and charitable trusts were not to become obligatory 
till after the deaths of both the executants. The name and form 
of a waqf are avowedly adopted in the hope of gaining legal 
recognition for a transaction which without them could have 
no validity. It follows that the deed created no valid waqf. 
And this disposes of the first four appeals. 

With regard to the fifth appeal another point was raised. 
It was said that Asima having died after her mother but before 
her father, those who now stand in her place could at most 
claim, as they do claim, her share in her mother^s estate, but, 
of course, no share in her father’s ; and that her father, by hi s 
exclusive enjoyment of the mother’s estate, had acquired a title 
to it as against the heirs of the mother, and that, therefore, the 
claim to Asima’s share was barred. 

The answer to this contention is that it assumes the father’s 
possession to have been adverse to the heirs of the mother. But 
the High Court has held that that possession was not adverse, 
and no reason has been shown to their Lordships which could 
lead them to dissent from that finding. 
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Their Lordships will humbly advise His Majesty that these 
appeals should be dismissed. The appellant will pay the costs. 

Appeals dismissed. 

Solicitors for the appellant : — Messrs. Watkins and Lamp- 
Here, 

Solicitors for the respondents : — Messrs. T, L, Wilson & Go, 

J. V. W. 


flOPI KAEAIN KHAUNA A20) othees (Eepsesektatiyes op the 
Peaisttipp) i\ BAXSIDHAE (DEPEiSDAitT). 

[On appeal from the High Court, North-Western Provinces.] 
Execution of decree — Questions in execution — Mortgage ly conditional sale — 
Decree for foreclosure — Fayment ly puisne mm'tgagee defendant in ^rior 
mortgagees suit for foreclosure — Apjglication hy such puisne mortgagee for 
decree absolute for foreclosure — Bubsequent suit by Mm for foreclosure’^ 
Civil Frocedure Codsy section 244t — Act Wo. IV of 1882 ( Transfer of 
Frojgerty Act), sections 74, 86 — Form of decree. 

In a suit brought by the respondent as prior mortgagee for foreclosure of 
a mortgage by conditional sale, in which the appellant, a second mortgagee of 
the same property, was a defendant, a decree was passed for foreclosure and 
allowing sis months for redemption, and a similar decree was made in a 
suit brought by the respondent and the appellant as second mortgagees. 
Eventually, as the mortgagors (the other defendants) made no payment to 
secure redemption, and in order to prevent a decree absolute for foreclosure 
against himself, the appellant paid into Court the sum due under the decree 
in the first suit, and it was drawn out by the prior mortgagee. The appel- 
lant then made an application to the Court in that suit that, as he had by his 
payment become, under section 74 of the Transfer of Property Act, the repre- 
sentative of the prior mortgagee, a decree for absolute foreclosure might be 
passed in his favour. The Court held that he was entitled to bring a suit 
for foreclosure, but that he had not acquired the status of a decree-holder,” 
and that " while he was a defendant he could ,not execute the decree as a 
decree-holder,” and the application was dismissed. Seld by the Judicial 
Committee (reversing the decision of the High Court) that a subsequent suit 
brought by the appellant for foreclosure was not barred by section_244 of the 
Civil Procedure Code, the questions between the parties not being such as 
could have been determined by the Court in execution of the decree in the 
former suits. 

That decree (which appeared to be a transcript of the form of order given 
in section 86 of the Transfer of Property Act) did not provide for the exercise 
by the jraisne incumbrancers of their successive rights of redemption, or for 
working out the rights of the parties in the event of any puisne incum- 
brancer, in front of the mortgagor, redeeming the mortgaged property. 
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An appropriate decree for that purpose in use in the English Courts 
given in Seton on Decrees, 6th Edition, VoL III, page 1979, referred to. 

Appeal from a judgment and decree (December 10th, 1901) 
of the High Court at Allahabad, which reversed a decree (June 
23rcl, 189S) of the Subordinate Judge of Mainpuri. 

The present appellants are the representatives of the plain- 
tiff in the suit, in which the present respondent was a defend- 
ant. 

The suit was brought for foreclosure of a mortgage by way 
of conditional sale of a village, called Patara, by one Gaya 
Prasad as 2nd mortgagee against Bansidhar, the present respon- 
dent and one Kiinj Behari Lai, prior mortgagees, Rani Indo- 
mati, widow and heir of the mortgagor, and one Prag Narain, 
son of one Nawal Kishore, deceased, 3rd mortgagee. 

The plaint asked for the following relief 

^^(a) That the Court may, without allowing redemption, 
pass a decree absolute, Tor foreclosure of village Patara, includ- 
ing the hamlets (uaglas) appertaining thereto, pargana Krahal, 
district Mainpuri, in lieu of Rs. 15,093, which the plaintiff alone 
paid, and acquired under section 74, Act IV of 1882, according 
to law, the rights and interests possessed by the prior mortga- 
gees, the foreclosure decree -holders in respect of the document, 
dated 20tli July 1889. 

(h) If the Court for some reason gives defendants Nos. 3 
and 4 opportuniby to redeem, then a decree for foreclosure 
may be passed by the Court with the condition that defendants 
Nos. 3 and 4 should deposit in the Court, for payment to 
plaintiff, the sum of Rs. 16,093, with interest at Rs. 12 per cent, 
per annum from 3rd January 1896 to the date fixed by the 
Court for payment, with the addition of costs of the suit; other- 
wise all the right to redeem the mortgage should be extin- 
guished, and the village Patara, together with the naglas apper- 
taining thereto, should be absolutely foreclosed in favour of the 
plaintiff and possession awarded to him. 

(c) If in the Court'^s opinion a decree for foreclosure as 
prayed in reliefs (a) and (h) cannot be given for some reason, 
•then a sum of Rs. 7,546-8-0 and interest at Rs. 12 per cent, 
per annum from 3rd January 1896 to the date of recovery, with 
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the addition of costs incurred in the Conrt^ maj be awarded 
against the person and property of Bansidhar^ defendant ‘No, 
alone. 

^^(cl) Any other relief which the Court considers to be bene- 
ficial to plaintiff according to law may be granted.^^ 

The facts of the case are stated in their Lordships’ jadgment 
and in the judgment appealed from of the High Court (SirJ. 
StahleYj C.J. and Btjrxitt, J.), which is reported in I. L. E.^ 
24 All., 179. 

On this appeal 

Mr. {?. E, A, Ross for the appellant contended that 
the suit was not barred by section 244 of the Code of Civil 
Procedure. The appellant alone paid the entire amount of 
the foreclosure decree of 22nd December 1894 passed in respect 
of the prior mortgage, and he thereby acquired, under section 
74 of the Transfer of Property Act (IV of 1882), all the rights 
and interests possessed by the prior mortgagees. Those rights 
and liabilities he applied to have determined in execution of 
that decree. The present respondent opposed that applica- 
tion and the Court held that the decree having been satis- 
fied no longer remained capable of execution, and the appel- 
lant was relegated to a separate suit for that relief. That 
decree, it was submitted, was final between the parties and could 
not have been appealed from. The Transfer of Property Act, 
sections 2, 74, 86, and 89 ; MalUkarjunadu Setti v. Lingamurti 
Pantvdu (1) ; Ram Eirpal v. Rup K'wari (2) ; and Mimgul 
Pershad Dichit v. Grija Kant Lahiri GTiowdhry (3) were 
referred to. On the construction of the decree in the former 
suit it had been finally held, therefore, that the relief asked for 
in the present suit could not have been granted, so that the 
present suit w-as not barred. Reference was made to an un- 
reported case, Anand Sarup v. Rahim Bakhsh, Suit 186 of 1899 
decided by Sir J. Stanley, C.J. and Burkitt, J. on 30th April 
1902. The appellant was, at any rate, entitled to the relief 
asked for in the third paragraph of the prayer of his plaint. In 
any event the decree of the High Court was erroneous in setting 

(1) (1902) I. L. R., 25 Mad., 244 (258). (3) (1881) L. R., 8 I. A., 123 

(2) (1883) L. R., 11 I. A., 37 (40j : I. (131, 132) ; I. L, R., 8 

L. R., 6 All, 269 (274). Calc., 5i (60), 
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aside the decree of the Subordinate Judge as against the 
defendants who did not appeal from it. The Civil Procedure 
Code, section 544, was referred to. 

Mr. Ooiuell for the respondent contended that in the former 
suits (if not in suit 123 of 1893, then in suit 122 of 1893) all 
proper directions could have been given and accounts taken 
between the parties in order to adjust their relative rights and 
liabilities. These ought to have been decided in one or other 
of the former suits as being questions between the parties relat- 
ing to the execution of the decree within the meaniog of 
section 244 of the Civil Procedure Code. The appellant should 
have appealed from the order refusing his application in execu- 
tion ; instead of doing that he abandoned the suit, and there 
were now two suits on the file for the same relief, which was 
contraiy to section 12 of the Code. All the parties were before 
the Court in the former suit ; that was obligatory under section 
85 of the Transfer of Property Act. See Ghulam Kadir Khan v. 
Mmtahhn Khan (1). A decree for foreclosure had already been 
passed in the former suit, and the appellant was not entitled ti 
the same relief in this suit, which was therefore not maintain- 
able. The judgment of the High Court was correct and should 
be upheld. 

Mr. Ross replied. 

1905, March IQtL — The judgment of their Lordships was 
delivered by Lobd Davey ; — 

This is an appeal from a decree of the High Court at 
Allahabad, dated the 10th of December 1901, by which the 
previous decree of the Subordinate Judge of Mainpuri was 
reversed. The appellants are the representatives of the original 
plaintiff, Gaya Prasad, who died during the pendency of the 
suit. The case involves the consideration of some complicated 
mortgage transactions. 

On the 20th of July 1889 Chaudhri Fateh Chand executed 
a mortgage by conditional sale in favour of the respondent 
Bansidhar and Kiinj Bihari Lai for Es. 7,101. The mort- 
gaged property consisted of two villages Patara and Bhat- 

piira^ 


(1) (1895) LL, R.,18All, 109. 
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On the 22nd of October 1889 the same mortgagor executed 
a second mortgage by conditional sale in favour of Anant Earn 
and the respondent for Es. 10,000 and interest. This mortgage 
comprised Patara and eight other villages, not including 
Bhatpnra. On the 1st of October 1S91, Anant Earn sold his 
moiety of this mortgage to Gaya Prasad. The situation, there- 
fore, as regards Patara was that the respondent and Kunj 
Bihari Lai were first mortgagees and the respondent and Gaya 
Prasad were second mortgagees. 

On the 17th of September 1893 suit (No. 123 of 1893) was 
commenced in the Court of the Subordinate Judge of Mainpuri 
for foreclosure of the first mortgage. As ultimately constituted 
this suit was by the respondent and Kunj Bihari ^Lal, the first 
mortgagees on Patara, against Chaudhri Eaj Kunwar, son and 
heir of Chaudhri Fateh Chand, then deceased, Gaya Prasad, 
and one Munshi Nawal Kishore, who appears to have held a 
third mortgage on the same property. Bhatpnra had been dis- 
posed of under a prior hypothecation and was excluded from the 
suit by order. 

On the 27th of September 1893 another suit (No. 122 of 1893) 
was commenced in the same Court for foreclosure of the second 
mortgage. This suit, as finally constituted, was one by the 
respondent and Gaya Prasad against Chaudhri Eaj Kunwar 
and Munshi Nawal Kishore. 

On the 22ad of December 1894 decrees were made in both 
these suits. By the decree in the first suit it was ordered that 
on the defendant (sic) paying to the plaintiff (sic) or into Court 
on the 22nd of April 1895 the sum of Es. 14,211-7-9, with 
future interest at the rate of eight annas per cent, per mensem, 
the plaintiff should deliver up to the defendant all documents 
in his possession relating to the mortgaged property, and should 
transfer the property to the defendant free from incumbrances 
created by the plaintiff, but if such payment were not made on 
the 22nd of April 1895, it was ordered that the defendant should 
be absolutely debarred of all right to redeem the mortgaged 
property. The decree in the second suit was in the same form 
mutatis mutandis* 
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Their Lordships will here observe that the decree in tbe 
jirst suit does not seem to be adapted to a suit by a first mort- 
gagee against subsequent incumbrancers and mortgagor. It 
appears to be a transcript of the form of order given in section 
86 of the Transfer of Property Act, 1882. That form contem- 
plates a suit between one mortgagee and the mortgagor only, 
and should be treated as a common form not to be literally 
followed in every suit for foreclosure, but to be adapted to the 
particular circumstances of each case. The decree does not 
provide for the exercise by the puisne incumbrancers of their 
successive rights of redemption or for working out the rights of 
the parties in the event of any puisne incumbrancer in front 
of the mortgagor redeeming the mortgaged property so as to 
make a complete decree. An appropriate decree for that 
purpose is well known in the Chancery Division of the High 
Court in England, and a form of it will be found in Seton on 
Decrees, 6th edition, VoL III, page 1979. Probably it is con- 
sidered that the rights of the puisne incumbrancers are 
sufSciently protected by the provisions of sections 74 and 83 of 
the Transfer of Property Act. But it deserves consideration 
whether a form of order suitable for use in the Indian Courts 
might not be adopted in which those rights would be recognised 
and provision made for the event of their being exercised. 
The ^‘defendant in the decree before their Lordships appar- 
ently means the mortgagor only. 

The time for redemption on the decree was from time to 
time enlarged, but the money was not paid by the mortgagor. 
On the 3rd of January 1896, when the enlarged time was about 
to expire, Gaya Prasad paid into Court the sum of Ps. 15,093, 
and that sum was taken out by the plaintiffs, the first mortga- 
gees, in discharge of their mortgage. 

On the 3rd of August 1897 Gaya Prasad made an application 
to the Court that a decree for absolute foreclosure of the mort- 
gaged property might be prepared in his favour. This was 
successfully opposed by the present respondent. The Subor- 
dinate Judge was of opinion that as Gaya Prasad, defendant, 
paid up the amount due under the decree and complied with 
* the order embodied in the decree, that decree no longer remained 
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capable of exeeutioii. Hebeldtbat Gaya Prasad had become 
the representative of the prior mortgagee under section 74 of 
the Transfer of Property Act, and was entitled to bring a suit 
for foreclosure^ but that he had not acquired the status of a 
decree-holder^ and that while he was defendant he could not 
execute the decree as decree-holder. The application was there- 
fore^ by an order dated the 6th November 1897, dismissed with 
costs. 

Gaya Prasad, therefore, on the 3rd of February 1898, com- 
menced the present suit against Bansidhar, Kiinj Bihari Lai, 
the widow and heir of Chaudhri Eaj Kunwar then deceased, 
and the representative of Munshi Nawal Kishore, then deceased. 
The plaint contains a statement of all the material circum- 
stances, hut the prayer of it is inartificially framed. In the opi- 
nion of their Lordships, however, it was sufficient, with the aid 
of the prayer for further relief, to enable the Court to give the 
plaintifi the appropriate relief if he was otherwise entitled to it. 

The respondent alone appeared and defended. By his 
written statement he contended that the suit was barred by sec- 
tion 244 of the Civil Procedure Code, or (in other words) that 
the questions in issue should have been determined by order of 
the Court executing the previous decree, and not by separate 
suit. This contention was in direct opposition to that which 
he had successfully put forward before the Subordinate Judge. 

On the 22nd of June 1898 a minute was filed in the suit in 
which it was stated that a decree absolute for foreclosure had been 
made in the suit of the second mortgagees (No. 122 of 1893) 
on the 7th of May 1898. It was not thought necessary to make 
the mortgagor and third mortgagee (defendants 3 and 4 in the 
suit) respondents to this appeal, and both appellant and respond- 
ent seem to be agreed that the effect of the order for foreclosure 
absolute in the circumstances of the case was (as stated in 
paragraph 7 of the respondent’s case) that the mortgagor and 
third mortgagee disappeared from the title, but the respondent 
retained a right to redeem a moiety of the mortgaged estate by 
paying to the appellants a moiety of his deposit in Court in 
suit No. 123 of 1893, with, of course, subsequent interest on the 
principal of such moiety. 
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Ill these circnmstancea the Subordinate Judge made a decree^ 
dated the 23rd June 1898, but this decree was not framed in a 
manner to work out the rights of the appellants and respondent 
who had become the only parties interested in the property. 

On appeal by the respondent against this decree the learned 
Judges in the High Court held that the application of Gaya 
Prasad to the Subordinate Judge in the execution department 
for an order for foreclosure absolute, was the proper and only 
application he could have made, and ought to have been granted. 
In the result they held that the present suit was barred by the 
provisions of section 244 of the Civil Procedure Code, and that 
the plaintiff had mistaken his remedy, and should have appealed 
against the order of the 6th of November 1897 instead of insti- 
tuting a separate suit. And by their decree, dated the 10th 
December 1901, it was ordered that the decree of the Subordi- 
nate Judge be set aside, and the suit be dismissed, but no order 
was made as to costs. 

Their Lordships cannot agree with the learned Judges of 
the Pligh Court that the respective rights of Gaya Prasad and 
the respondent, consequent on the redemption by the former of 
the first mortgage on Patara, could have been worked out in 
execution of the decree of the 22nd of Pec ember 1894, made in 
suit No. 123 of 1893, and they are of opinion that the order of the 
6th of November 1897, made by the Subordinate Judge on Gaya 
Prasad’s application to execute that decree was correct. Fore- 
closure is by the decree directed only in the event of the sum 
named not being paid into Court on or before the prescribed 
date. And their Lordships think that on payment by Gaya 
Prasad of the sum into Court before the expiry of the enlarged 
time, and acceptance of that sum by the plaintiffs, the decree 
was spent and became discharged and satisfied. There was 
therefore nothing left to be done in the execution department. 
It is true that Gaya Prasad, having made that pay ment (as he 
had the right to do), acquired under section 74 of the Transfer 
of Property Act all the rights and powers of the mortgagees 
as such. But this would not have the efiect of reviving or 
giving vitality to a decree which by the terms of it had become 
discharged. Even if that were not so, their Lordships fail to 
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Feetiow tlie respective rights of Gaya Prasad^ as owBer of the 
first mortgage and half owner of the second and the respondent 
as owner of the other moiety of the second mortgage, could 
have been worked oiit withoot additions to the decree which 
the Court in executing the decree had no po’wer to make. 
They are therefore of opinion that a new decree was required 
for the purpose, and section 244 of the Civil Procediiie Code 
was not a bar to. the present suit. 

The learned counsel for the respondent no doubt was con- 
scious of this difficulty, and he contended alternatively that 
Gaya Prasad might have obtained the relief to which he was , 
entitled in the suit of the second mortgagees (No. 122 of 1893). 
But Bansidbar and Gaya Prasad were co-plaintiffs in that suit, 
and it is equally difficult to sea how the rights of the plaintiffs 
inter se in respect of the first mortgage on Patara (which was 
not in question in that suit) could have been worked out in the 
decree in suit No. 122 of 1893. 

Their Lordships will therefore humbly advise His Majesty 
that the appeal should be allowed, and that both the decree of 
the High Court, dated the 10th December 1901, and the decree 
of the Subordinate Judge, dated the 23rd June 1S9S, should be 
discharged, and that it should be declared that it appearing that 
in the events which have happened the appellants as representa- 
tives of Babu Gaya Prasad, the late plaintiff, and the respond- 
ent, Babii Bansidhar, defendant Xo. 1, as between themselves 
have become the owners in equal shares of the village Patara, 
with the hamlets (naglas) appertaining thereto in the plaint 
mentioned, subject to a charge thereon vested in the appellants 
for Es. 15,093, being the sum paid into Court by Babu Gaya 
Prasad on the 3rd of January 1896 in suit No. 123 of 1893, 
together with subsequent interest from the last-mentioned date 
on the principal money comprised in that sum, the appellants 
are entitled to a decree in this suit, that upon' the respondent, 
Babu Bansidhar, on or before a day to' be fixed by the Court, 
paying to the appellants, or into Court, the sum of Es. 7,546-8, 
being one moiety of Es. 15,093, together with future interest at 
the rate of eight annas per cent, per mensem on Es. 3,550-8, 
being one moiety of the principal sum of Es. 7,101 in the plaint 
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mentioned, from the Srd of January 1896 to the date fixed for 
such payment, together with the costs incurred by the late plain- 
tiff and the late plaintiff and the appellants in the Court of the 
Subordinate Judge of Mainpuri, including any future costs (the 
aggregate amount of such sums to be ascertained by the Court), 
the appellants shall accept the sum so paid in satisfaction of their 
said charge on the said property mentioned in the plaint so far as 
affects the respondent or his share in the said property, but if 
payment be not made on or before the said day to be fixed by 
the Court the respondent shall be absolutely debarred of all 
right to redeem his said share of the said property, and that 
each party should bear his own costs of the appeal to the 
High Court, and the case be remitted to the Court of the Sub- 
ordinate Judge of Mainpuri, to proceed in accordance with the 
above declaration. The respondent will pay the costs of this 
appeal. 

Appeal allowed. 

Solicitors for the appellants — Messrs. BarroWy RogerSy & 
Nevill. 

Solicitors for the respondent — Messrs. Ranken Ford^ Ford 
& Chester. 

J. V. w. 


QAMAR-UD-DIX AHMAD (JitdOMEkt-bebtoe) v. JAWAHIR LAL 
AND ANOTHEB (RbPEESENTATITES OE DeOEEE-HOIDEE). 

[On appeal from the High Court, Xorth- Western Provinces.] 
JExeeution of decree — Act N'o. XF of 1877 (Indian Limitation Act J, Schedule 
II, Article 179 -^Suspension of execution prooee dinpa— Revival of pending 
execution suspended not ly act or default of decreeholder. 

On 24th August 1888 an application was made for execution of a decree, 
and on 18th December 1888 execution was allowed to proceed. On 29th 
Xovemher 1889 it was ordered that the case should be struck off the file and 
the record transferred to the Court of the Collector for execution. On 23rd 
December an order was made that as the decree-holder had not made a^deposit 
on account of the transfer to the Collector, therefore in default of prosecu- 
tion on the part of the decree-holder the record be not sent to fche Collector’s 
Court.” On 15th Pohruary 1889 an appeal had been preferred to the 
High Court from the order of 18th December 1888 allowing execution to 
proceed, and the High Court reversed that order on 7fch January 1890, but on 
appeal to the Privy Council the order allowing execution was restored on 

Pmewif Lord Datex, Lord Robebt son and Sib Abthvb Wibson. 
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12feli December 1894. Held by the Judicial Committee (affirming tbe decision 
of tbe High Court) that an application for execution made on 2Erd JSTovember 
1897 was one to revive and carry through a pending execution suspended by 
no act or default of tbe decree-holder, and not an application to initiate a 
new one, and was therefore not barred by limitation. 

The order of 29th November 1889 was one in aid of execution and that 
of 28rd December -was in no sense a final order : if the appeal from the 
order of 18th December 1888 and the proceedings up to the order of the 
Privy Council of 12th December 1894 had not intervened there was nothing 
in its terms to preclude the decree-holder from coming again to the Court 
and, after Satisfying the conditions indicated in the order, obtaining the 
transmission of the case to the Collector’s Court. 

Appeal from a judgment and decree (July 16th^ 1900) of 
the High Court at Allahabad^ by which a judgment and decree 
(May 13th^ 1899) of the Subordinate Judge of Allahabad was 
reversed. 

The main question on this appeal was whether an applica- 
tion made on 23rd November 1897 to execute a decree passed 
on 11th April 1883 was barred by limitation. 

The facts of the case are stated in their Lordships^ judgment, 
and in the judgment of the High Court (Knox, Officiating 
C.J. and Blair, J.), appealed from, which is reported in I. L. 
E., 23 AIL, 13. 

Mr. BeGruyther for the appellant contended that the appli- 
cation to execute the decree was barred by lapse of time. It 
was a fresh application for execution of a decree, the last 
proceeding in execution of which had taken place on 29th 
November or 23rd December 1889. The last application for 
execution, therefore, came to an end on one or other of those 
dates. On the former date the case was ordered to be struck 
off the file and transferred to the Collector for execution, and 
on 23rd December 1889, the decree-holder not having made 
the deposit necessary for the transfer of the case, it was 
ordered that in default of prosecution on the part of the 
decree-holder the record be not sent to the Collector/^ It 
was submitted that any further execution could only be 
obtained by a fresh application, and consequently the present 
application for execution made on 23rd November 1897 was 
barred by article 179, Schedule II of Act XV of 1877. The 
High Court were in error in deciding that the decree-holder 

or 
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was not in default, and that the delay that had taken place in 
Qimae irn- execution was not due to his negligence. They 

DUS' were also wrong in doubting the regularity of the order of 
Ahmad December 1889 which, it was submitted, was not an inter- 

|| jAWAHi® polation or a forgery as the High Court suggested, but was 

)5‘i' .MAD.. .I T 1 

‘ made in due course of proceeding, and was an order known to 

the decree- holder. Beference was made to the Civil Procedure 
Code (Act XIV of 1882), section 647 : the Limitation Act (XV 
of 1877), section 14, clause 2 and schedule II, article 179 ; and 
ThaTcur Prasad v. Fahir-rd-lah (1). 

Mr. 0, E. A, Boss for the respondents was not heard. 

1905, March 2ith — The judgment of their Lordships was 
delivered by Sir Arthub Wilson : — 

The question raised by this appeal is whether certain 
proceedings in execution were barred by limitation as falling 
under article 179 of the second schedule to the Indian Limita- 
tion Act, 1877. 

The material facts are few. On the 11th April 1883 
Thakur Prasad, now represented by the respondents, obtained 
a decree upon a mortgage bond against the appellant. On the 
29th August 1885 the decree-holder applied for execution, and 
on the 6th January 1886 that application was struck oflF the 
list by consent. 

On the 24th August 1888 a second application for execu- 
tion was made, and notwithstanding objections by the judg- 
ment-debtor, an order was made on the ISth December 1888 
that the execution should proceed ; and other steps followed, 
which appear on the order sheet. On the 29{;h November 1889 
an order was made to the effect that, the property to be sold 
being ancestral, the case should be struck off the file, and the 
papers transferred to the Court of the Collector for the comple- 
tion of the sale proceedings. 

On the 23rd December 1889 there appears another order : 
— In this case the decree-holder has not up to this date depos- 
ited Re. 1 on account of the order for sale by auction, and the 
copy of the decree to be sent to the Collector's Court. There- 
fore it is ordered that in default of prosecution on the part of 
(1) (1894) L. B., 22 L A., 44 j I. L. B., 17 AIL, 109. 
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the deeree-hoMer the record be not sent to the Collector's Court 
for taking the sale proceedings,’^ 

While these execution proceedings were pendingy and at 
an early stage of their progress, on the 15th February 188% 
an appeal was brought in the High Court against the original 
order of the iSth December 1888, under which the execution 
proceeded. The High Court, on the 7th January 1890, allowed 
that appeal on grounds which it is not now necessary to notice. 
On a further appeal to Her late Majesty in Council that decision 
of the High Court was reversed, the judgment of this Board 
being delivered on 24th November 1894 and embodied in an 
Order in Council of the 12th December 1894. 

The application now in question was made on the 23rd 
November 1897. It asked by its terms that the sums due by 
virtue of the decree be realized by sale of the mortgaged pro- 
perty,” that the execution case instituted on the 24th August 
1888, which was sent to the Collector's Court on the 23rd 
December 1887” (this ought apparently to be 29th November 
1889) ^^may be revived, and it may be sent to the Collector’s 
Court, and by issue of a warrant of arrest.” 

It was objected that this application was barred by limita- 
tion, and the Subordinate Judge gave effect to the objection. 
The High Court, on appeal, dissented from this view, holding 
that the present application is not a fresh application, but one 
praying the Court to revive the suspended order and permit 
it to be pushed through to completion.” The appeal now before 
their Lordships is against that decision of the High Court. 

The learned Counsel for the appellant contended that the 
former execution proceedings were fioally disposed of and 
came to an end by the orders of the 29th November and 23rd 
December 1889, or one of them, and that the present application 
eotild only be regarded as one for a fresh execution, and there- 
fore was ba:^red uuder article 179. But the first of those orders 
was in aid of the exec u lion. As to the second order there 
is nothing to show on whose application or in whose presence 
or under what circumstances it was made, and the learned 
Judges of the High Court have .shown reasons for doubting 
its regularity. But assuming it to have been perfectly regular| 
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it was in no sense a final order. If the appeal to the High 
Court against those proceedings and the judgment of that 
Court and the appeal to Her Majesty in Council rendered 
necessary by that judgment had not intervened to interrupt 
the course of the execution, there was nothing in the terms of 
the order to preclude the decree-holder from coming again to 
the Court, satisfying the conditions indicated in the order, and 
obtaining the transmission of the case to the Collector’s Court. 

Their Lordships are of opinion that the execution proceed- 
ings commenced by the petition of the 24th August 1888 were 
never finally disposed of and that the application now under 
consideration was in substance, as well as in form, an applica- 
tion to revive and carry through a pending execution, sus- 
pended by no act or default of the decree-holder, and not an 
application to initiate a new one. 

Their Lordships will humbly advise His Majesty that this 
appeal should be dismissed. The appellant will pay the costs. 

A'p'peal dismissed. 

Solicitors for the appellant — Messrs. Pyhe and Parrott, 

Solicitors for the respondents— -Messrs. Barrow^ Rogers and 
NevilL 

J V. W. 


APPELLATE CIVIL. 


before JBdf. Justice Xnox^ Acting Chief Justice ^ and Mr, Justice AiJcman, 
RAJ XARAIN MITTAR (Pdahs-tipp) v. BUDH SEN and othees 
(Deebndants) * 

Landholder and [tenant — JRights 'in respect of building sites in the ahadi — 
Customary law — Wajib^ul~arz — Unauthorized building — Acguieseenoe, 

The plaintiff, who was the receiver of the estate of a minor, situate in 
the district of Bulandshahr, resided at Calcutta, the property in Buland- 
shahr being managed through a karinda whose authority was strictly limited 
by a power- of -attorney. In 1894, two tenants of the village Sankhni, in 
which the minor was a co-sharer, sold their house in the abadi by means of a 
registered sale-deed. The vendee was put into possession, and proceeded, 

* Second Appeal No. 1047 of 1902, from a decree of E. W. Brownrigg, Esq., 
District Jndge of Aligarh, dated the 29th of August 1902, confirming a decree 
of Bahn Hira Lai Singh, Munsif of ^Bulandshahr, dated the 2nd of Ju|^e 
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between 1894 and 1896, to spend a considerable sum of money in bnildinga pacca 
bonse on the site of the house so purchased. It did not appear that he made 
any inquiries from the harinda of the plaintiff as to his rights or asked for 
any permission to build the bouse. On the other hand the. karinda took no" 
steps to interfere with the building. The wajib-ul-arz of the penultimate, 
settlement of the Tillage contained these provisions Without our consent 
nobody can settle in any place possessed by ns (i,e. the zamindars)/’ and 
again A ryot occupying any house cannot be turned out of it by anybody so 
long as he lives in it, but he is not empowered to alienate the site. He can 
remove and sell the materials of the building constructed by him.” In January 
1902 the plaintiff brought the present suit asking that the principal 
defendant (the purchaser) might be ordered to remove the materials of the 
house erected by him within a time to be fixed by the Court, failing which 
they might be declared to be the property of the plaintiff. 

Seld by Aikmak, J,, that the conduct of the plaintiff^s karinda under the 
circnmstances amounted to an acquiescence in the acts of the principal 
defendant and was binding on his principal, the plaintiff. JRamsden v. Dyson 

(1) and Bri Qirdhariji Maharaj v. Chote Lai (2), referred to. 

Per Kifox, Acting- C.J., Contra. — The principal defendants, vendors, had 
no right to sell anything more than the materials of their house ; no title to 
the site passed to the purchasers, and under the circumstances the inaction 
of a karinda whose authority wq.s limited could not he taken to bind the 
plaintiff, Chhajju Singh v. KanJiia (3), Sri Girdhariji Maharaj v. Chote Lai 

(2) , and Ramsden v. Dyson (1), referred to. 

The facts of this case sufficiently appear from the judgments. 
Babu Jogindro Nath Ohmidhri and Dr. Satish Chandra 
Banerji, for the appellant. 

Pandit Sundar Lal^ for the respondents. 

Aikmah, The plaintiff^ who is appellant here, is the 
receiver of an estate in the Biilandshahr district. The plaint 
sets forth that on the 24th February 1894, the second defendant, 
Inayat Beg, along with Miisammat Mendo, deceased, now 
represented by the third defendant, Musammat Majidan, sold 
a house in Sankhni to the first defendant, Budh Sen, who has 
- built a masonry house on the site of the purchased house, and 
that according to law and justice the sale and purchase 
were illegal and detrimental to the plaintiflf^s zamindari right. 
The plaintiff asks to be put in possession of this masonry house. 
In the alternative he asks that the defendant may be ordered to 
remove the materials of the house within a time to be fixed by 
the Gourti 

(1) (1865) L. E., 1 E. and I. A., 129. (2) (1893) I. L. R., 20 AH., 248, 

(3) Weekly Notes, 1881, p. 114. 
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Amongst otlier pleas j)ut forward by the answering defend- 
ant, Badh Sen, he alleged that he had built the new house nine 
years previously, that the plaintijff had acquiesced in the con- 
struction, that Sankhni is not a village but a town, that the 
inhabitants thereof were owners of their respective houses, and 
that it had always been the custom among the residents to make 
transfers of their houses. 

The Court of first instance dismissed the suit. The plaintiff 
appealed. His appeal was dismissed by the learned District 
Judge, and he comes here in second appeal. 

Eelianoe is placed on paragraph 2 of a wazib-ul-arz framed 
at the penultimate settlement in 1870. The learned Judge 
says : — No such record w^as framed for this district at the last 
settlement.^^ It is not clear what is meant by this. Possibly 
what the learned Judge means is that no similar provision is to 
be found in the village administration paper prepared at the last 
settlement. The paragraph relied on begins as follows ; — With- 
out any [our ?] consent nobody can settle in any place possessed 
by us.^’ This is, no doubt, intended to prevent strangers settling 
in the village without the zamindar’s permission. With 
reference to this, it has to be borne in mind that the answering 
defendant is not a stranger, but a resident of Sankhni. 

The paragraph proceeds : — A ryot occupying any house 
cannot be turned out of it by anybody so long as he lives in it, 
but he is not empowered to alienate the site. He can remove 
and sell materials of the building constructed by him.’^ 

The answering defendant does not claim to have acquired 
any proprietary title to the site ; he does not dispute the 
plaintiff's right to recover ground- rent for the site, and this is 
all the learned Judge has held the plaintiff to be entitled 
to. 

As I read the clause relied on by the plaintiff, it does not 
prohibit the transfer of a house by one resident of the village to 
another. 

The learned Judge finds that from 1870 onwards sales and 
mortgages of house property have been going on uninterruptedly 
in Sankhni and have never been objected to before. For the 
appellant reliance is placed on a passage in the judgment in the 
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case o f Sri Qirdhariji Maharaj v. Ghote Lai (1), Tlie passage 
relied on is an obiter didmn wMcli lias been dissenfeecl from by 
more tlian one Judge of this Court. 

Tiiere is, I thinkj no manner of doubt that the defendant, 
Budh Sen, believed he had acquired a good title to the house 
and that acting on this belief he expended a large sum of money 
variously put at anything from Es. 6,000 to Rs, 10,000.^^ 
The learned Judge observes; — There is no doubt whatever 
that the erection of this fine house was acquiesced in by the 
plaintiff.’^ To this finding no objection is taken in the memo- 
randum of appeal to this Court. It is merely contended that 
the fact of the zamindar not objecting to the erection of the 
house will not affect his right to recover possession of the site 
by the ejectment of the defendants. 

The defendant at great expense reconstructed the house he 
had bought, believing that he had a right to do so* The plain- 
tiff or his agent must have known that the defendant was spend- 
ing his money in this belief, and yet allowed him to do so. 
Years after the house is finished, the plaintiff, without making 
any attempt to explain the delay, comes to Court and sues for 
possession of the house or for its removal. 

In the well-kaown case of Bainsden v. Dyson (2), the Lord 
Chancellor says at p. 140;— If a stranger begins to build on 
my land supposing it to be his own, and I, perceiving his 
mistake, abstain from setting him right and leave him to per- 
severe in his error, a Court of Equity will not allow me after- 
wards to assert my title to the land on which he had expended 
money on the supposition that the land was his own. It consi- 
ders that when I saw the mistake into which he had fallen, it 
was niy duty to be active and to state my adverse title, and 
that it would be dishonest in me to remain wilfully passive on 
such an occasion in order afterwards to profit by the mistake 
which I might have prevented.^^ 

Applying the principle embodied in these observations to 
the facts of the present case, I have no hesitation in coming to 
the conclusion that the plaintiff is not entitled to either of the 
reliefs he asks for, and that Ms suit has been rightly dismissed* 

(I) (189S) I. L. R., 20 AIL, 245. (2) (1865) L. 1 E. L A.j m. 
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I would dismiss this appeal with costs. 

Knox, Acting C.J.— The questions raised in this second 
appeal are questions of no small importance. 

They relate to the rights of landholders in village home- 
stead land, and how far those rights may be affected by omission • 
on the part of a local agent to assert his principaFs rights when 
infringed by any act of the tenant. 

The lower appellate Court in its judgment sets out the facts, 
and they may be taken to be as follows : — 

The plaintiff appellant is receiver of the estate of oneLalla 
Babu, one of the landlords of the village Sankhni. The learned 
Judge tells us that the homestead of this village lies about two 
miles from the town of Jahangirabad and has itself many urban 
properties. Several wealthy people live there, and it has far 
outstripped the ordinary incidents of a merely rural hamlet.^^ 
This last fact stated by the Judge is open to question. The only 
authority I can find for it is the statement made in paragraph 9 
of the written reply, which runs as follows : — Sankhni is not a 
village, but a town. The zamindar has no right to the abadi 
of it. It has always been the custom among the residents of 
the village to make transfers, &c.’^ The point was not put in 
issue, and I find it difficult therefore to apprehend and to appraise 
the precise nature and force of the learned Judge’s remark. It 
is easy to write calamo about a village as having far 

outstripped the ordinary incidents of a merely rural hamlet, but 
when we have to consider rights of property, something more 
definite is required, showing in what direction and to what 
extent the incidents of a merely rural hamlet have been out- 
stripped. 

There is the tangible fact that in 1870 it was treated by the 
Settlement Officer as an ordinary mahal, and the record-of-rights 
then'drawn up was just such as would be drawn up for any 
ordinary fnahai. I therefore prefer to deal with Sankhni as 
an ordinary mahal governed to all intents and purposes by the 
* laws and customs which govern mahals in these Provinces, 
It is for those who wish to take it oiit of this category, or to. 
maintain that it is governed by special local piistoms, to estab- 
lish such exceptions to the ordinary rule, 
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Tq resume the facts. The plaintiff asks (1) to be put into 
proprietary possession of a certain house of which Bodh Sen 
is in occupation ; (2) that the said defendant, Budh Sen, Baqqal, 
be ordered to remove the materials of the house within a time 
to be fixed by the Court; (3) that if he fail to do so, his right 
so to remove them may be declared extinct. 

The house in dispute originally belonged to the respondents, 
Inayat Beg and Musammat Majidan, and to their predecessor 
in interest. They have been mortgaging it for many years to 
various persons, and eventually they have sold it to Budh Sen, 
respondent, under a sale-deed, dated the 22nd of February 
f894, some six years or more before the present suit was 
instituted. - 

‘^Budh Sen” the learned Judge finds, ^^set about renovating 
the house. He spent a lot of money on it” until the value, 
according to a commissioner (the Tahsildar) appointed in the 
case for the purpose of ascertaining its value, is estimated at 
Rs. 6,000. While this renovation was being carried out the 
plaintifif^s karinda looked on and never said a word.” He,” 
the learned Judge adds, practically acquiesced in the improve- 
ments made by Budh Sen.” It is not easy to apprehend to what 
this practical acquiescence amounts in fact ; it is an acquies- 
cence gathered from either the act or the omission of the karinda, 
it is not said which, and the karinda is karinda to a principal 
who was at the time apparently a minor of very tender years 
(vide paragraph 5 of the plaint). He was a minor in 1889 and 
w^as still a minor in 1902. Apparently he is still a minor. The 
receiver of liis estate is a barrister residing in Calcutta, and 
the karinda is a person appointed by the barrister under a 
special power- of -attorney which is on the record. The vendee 
apparently finished his building by 1896. 

The situation then briefly is this. Certain cultivators have 
sold a house situate in the homestead of Sankhni to a bania. 
The bania has spent sums of money on it. The land-holder is 
a minor, and the karinda of a receiver of his estate appointed 
by the Court by act or omissi(xn has practically acquiesced. Can 
the kusd- holder ask to be put in possession of the house or ask 
that the materials be removed ? 


Xaeaih 

Mittab 

Bfdh 
Seit. - 


THE IHBIAH LAW BEPOBTS^ 


1904 


Kaj 

Naeain 

Mittab 

1 '. 

Bubh 

£ ek . 


344 


[TOL* lK±ViL 


In considering this question it is necessary to see first what 
are the generally recognised powers of a landholder in these 
Provinces over homestead land in a village. 

I find on turning to the Land Systems of British India 
by B. H. Baden-Powell, CJ.E., an officer who had great 
experience in these matters both as a Collector and afterwards 
as a Judge of the Chief Court of the Punjab, the following, 
which accords with what my observation and experience lead 
me to believe is the custom ordinarily prevalent in the case of 
village homesteads in these Provinces. The following extract 
is from page 154 of his work : — 

“ The village site (he is writing of homesteads in the 
United Provinces) is owned by the proprietary body, who 
allow residences to — 

(1) the ^kamin,Hhe artisan class, farm labourers and menials. 

(2) The tenantry. 

(3) The traders, money-lenders, &c. 

These probably pay some small dues according to custom, 
and if they leave the village may have no right to dispose of 
the site and only in some cases to remove the roof timbers and 
other material.’^ Again, at page 107, I find: — The site on 
which the village habitations, the tank, the graveyard and the 
cattle-stand are is claimed by them, and the others live in and 
use it only by permission, perhaps on payment of small dues 
to the proprietary body.^^ 

This Court in the Full Bench case Ghajju Singh v. Kanhai 
(1) laid down that the zamindars of a village are as a rule 
and presumably the owners of all the house sites in their 
villages and a house left unoccupied by a tenant lapses to the 
landlord in the absence of heirs or other lawful assignees of 
the last occupant.^^ 

The terms recorded in the wajib-ul-arz in this very village 
so late as 1870 point to this custom being known and recog- 
nised in Sankhni. 

They are as follows * 

Paragraph 2. Mention of homestead 

* ^ J|e Hi 


(1) Weekly Kotes, 188L p. 114. 
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our consent nobody can settle in any place 
possessed by us. A ryot occupying any house cannot be turned 
out of it by anybody so long as he lives in it, but he is not 
empowered to alienate the site. He can remove and sell the 
materials of the building constructed by bim.^^ 

Assuming this to be a correct representation of the rights 
of land-holders in any normal village in these provinces, and 
remembering the force which attaches to a wajib-ul-arz, I 
hold that the sales and mortgages of house property ” which 
have, according to the Judge, been going on uninterruptedly 
in Sankhni for many years back from 1870 onwards, are of no 
value as establishing a custom to tbe contrary. They are at the 
best} only evidence of so many special contracts in so many 
specific instances of transfer and nothing more. 

The rights of tenants to sell houses which they had built for 
their occupation in a village homestead upon permission given 
by the zamindar was considered by a Bench of this Court in 
Sri Qirdhariji Maharaj v. Ghote Lai (1). In that case one 
Chote Lai had purchased at auction sale under a decree the 
rights of occupiers of a house in the abadi, and the zamindar 
sued for possession. This Court, relying upon what it held to 
be the general and well-known custom of these Provinces — 
a custom so well established that it might be treated as the com- 
mon law of the Provinces,” held that a person, agriculturist 
or agricultural tenant, who is allowed by a zamindar to build a 
house for his occupation in the abadi, obtains, if there is no special 
contract to the contrary, a mere right to use that house for himself 
and his family so long as he maintains the house and does not 
abandon it by leaving the village.” They added that as such 
occupier, he has, unless he has obtained by special grant from 
the zamindar, no interest which he can sell by private sale, 
except his interest in the timber, roofing and wood-work of the 
house. They accordingly granted the zamindar or land-holder 
a decree declaring, (1) that the occupiers of the house had no 
right except to the timber, the wood-work and the roofing which 
could be sold in execution of a decree against them, (2) that a 
right to occupy the house was not transferable by sale either 
private or in execution of a decree,” and also a decree that the 
1) (1898 } I. L. B.. 20 All., 2404 


1004 


Rij 

Kaeaij? 

Mittab 

c. 

Budh 

Sex. 


1904 


IUj 

Nabaik 

Mittab 

V. 

^Budh 

' SEjST. 


346 THE IKBIAK LAW RBPOBTS^ [vOL. XXYU, 

plaintiff- be put in possession of the site claimed. Cliote Lai 
was allowed thirty days to remove such of the materials of the 
house as were not part of the land, and it was added that he 
could not remove the walls of the house if they were constructed 
of soil belonging to the village. 

The attention of the learned Judge was called to this ruling, 
but he refused to follow it, holding that the deeds of sale and 
transfer which had been filed showed that Sankhni was not a 
small country hamlet to which any unwritten common law of 
the country oan be held to apply. I am unable to follow the 
learned Judge in this reasoning. The wajib-ul-arz testifies to 
the contrary. 

He, however, farther holds that the appellant is barred by 
acquiescence from claiming this relief and that it would be 
inequitable to grant it. This view is challenged by the appellant. 

It will be necessary to examine somewhat closely the conduct 
of the plaintifi, or rather that of his agent, in order to decide 
whether that conduct in the present case does amount to such 
acquiescence as would estop the plaintiff from the relief he 
claims, and in connection with this it will be well to bear in 
mind what has been laid down by Lord Cranworth in the 
case of Eamsden v. Dyson (1) : — If indeed, the principal 
knows that persons dealing with his agent have so dealt in 
consequence of their believing that all statements made by him 
had been warranted by the principal, and known'ng this allows 
the persons so dealing to expend money in the belief that the 
agent had an authority which in fact he had not, it may be that 
in such a case a Court of Equity would not allow the principal 
afterwards to set up want of authority in the agent. But this 
equity, whenever it exists, depends absolutely on the fact that 
the knowledge on which it rests can be brought home to the 
principal,^^ 

. In the present case I cannot lay my finger upon any act of the 
agent. All that I can find is that while Budh Sen spent the 
money the agent looked on and never said a wmrd. There is 
nothing to show that Budh Sen ever inquired or had any reason 
to believe that this agent had authority to allow, his principaFs 
(1) (1865) L. 1 E. andL A., 129 at p. 158, 
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rights to be given away or that any statement of the agent (no 
sneh statement is set up) was warranted by the principal. 

The powers which were conferred upon this agent have been 
set out in his power of attorney. I have had this document read 
over to me. It is a carefully prepared and guarded document^ 
and I can find nothing in it on w^hich to base an inference that 
the agent had any power to give away any rights of his prin- 
cipal j indeed, there is one clause which expressly sets out that 
the principal will not be responsible for any acts of the. agent 
in excess of the power conferred by the deed. 

To hold that the property of or rights in the property of an 
absentee minor could be given aw^ay by an agent looking on 
and allowing a tenant to spend money is a step I cannot bring 
myself to take. 

I regret exceedingly to find myself differing from my learned 
brother. I can find no ground on which to base the inference 
that the plaintiff must have known that the defendant was 
spending money in the belief that he had a right to do so. The 
plaintiff^ resides in Calcutta, and it is not shown that he ever 
cfame near Sankhni. The probabilities are the other way. There 
is nothing to show that any news of the defendant's act was 
ever conveyed to him. If we consider probabilities, they lean 
quite as much to the defendant stealing a march upon an absentee 
landlord, but I prefer to base my judgment upon the facts. 
Upon them I am constrained to hold— 

Ist — ^That it has not been shown that the rights of land- 
holders in the homestead in maiiza Sankhni 
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differ in any respect from what are the gene- 
ral and customary rights prevalent in these 
Provinces. 


2'3^d. — That the respondents, Inayat Beg and Musammat 
Majidan, could not transfer to the respondent, 
Budh Sen, anything further than the materials, 
&c., of the house which Inayat Beg and Musam- 
mat Majidan occupied as tenants. 

3rd. — That it has not been shown that the land -holder 


knew of or acquiesced in the building erected 
by Budh Sen, 
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4iJA*~Tlia1j the land-holder’s agent had no authority to 
do any act signifying such acquiescence on his 
principal’s behalf. 

For these reasons I would allow the appeal, but, as the judg- 
ment of the Court must be that of my learned brother, I need not 
set out what in my opinion should be the relief granted. 

By the Cotjbt : — 

The order of the Court is that the appeal be dismissed with 
costs. 

Appeal disniiseed. 


JBeJore Sir John Stanley ^ 'Knight^ Chief Justice ^ and Mr. Justice JBanefJi. 

RAJ BAHADUR (Defendant) BHARAT SING-H (Peaintiee.)^ 

Suit to recover profits of sir land in an undivided mahal Limitation’-^ 
Adverse possession. 

In a suit to recover his share of the profits of certain sir land appertain- 
ing to an undivided mahal the plainti:^ had not been in receipt of profits in 
respect of the sir land in suit for more than twelve years ; but he and his 
predecessor in title had been in receipt of their shares of the rents ani pro- 
fits of the undivided mahal, other than of the particular sir land in question, 
continuously. 

Meld that the mahal being undivided, the defendant^s possession of the 
sir land, the profits of which were claimed, had never really been possession 
hostile to the plaintiff, and the suit was therefore not barred by limitation. 

Ix the suit out of which this appeal arose the plaintiff as a 
co-sharer in an undivided mahal claimed to recover a share in 
the profits of certain sir land appertaining to the mahal. The 
suit was resisted upon two grounds, amongst others, one being 
that the suit was barred by the doctrine of res judicata^ the 
other that the defendant had been in adverse proprietary posses- 
sion of the air land, the profits of which were claimed, for more 
than twelve years. The suit was originally dismissed by the 
Court of first instance on a preliminary point, but that decision 
was overruled on appeal and the case remanded under section 
662 of the Code of Civil Procedure for trial on the merits. 
The Court of first instance (Assistant Collector of Allahabad) 
then re-heard the suit and decreed the plaintiff’s claim. The 

•Second Appeal No. 1132 of 1902, from a decree of C. liustomji, Esq., 
District Judge of Allahabad, dated the 18th of September 1902, modifying a 
decree of Maulvi Syed Ala-ul-Hasan, Assistant Collector of Allahabad, dated 
the 9th of May 1902. 
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defendant appealed^ and in this appeal two questions only were 
argued before the District Judge, namely, the question of 
res judicata, and the actual amount of profits to which the 
plaintiff was entitled. The lower appellate Court slightly 
reduced the amount given to the plaintiff by the decree of the 
first Court, but otherwise dismissed the appeal. The defendant 
appealed to the High Court. 

Babu Jogindro Nath Ghavdhri and Dr. Satish Chandra 
Banerji, for the appellant. 

Pandit Moti Lai Nehru and Babu Durga Charan Bamrji, 
for the respondent. 

Stanley, C. J., and Baneeji, J.— The claim of the plaintiff, 
which is the subject matter of this appeal, was made by Mm 
as a co-sharer in an undivided mahal to recover a share of the 
profits of some sir land appertaining to the mahal, and which 
appears to have been in the occupation of the defendant for a 
number of years. Two questions have been raised in the appeal^ 
the first of which is that the claim is barred by the rule of res 
judicata, and the second is that it is barred by the Statute of 
Limitation. It appears that there were two pattis of 4 annas 
each, one called patti Surat Singh and the other, the patti in 
dispute, Sheobodh Singh. The defendant’s grandfather bought 
the 4 annas of Surat Singh in the year 1873 and became enti- 
tled to tbe entire of that patti. He was obliged to institute 
suits for the recovery of the sir lands appertaining to that patti, 
and in some at least of those suits Lahori Singh, the predeces- 
sor in title of the plaintiff, was a party. It is contended on 
behalf of the appellants that, inasmuch as in some of those 
suits in which the title of the sir land was questioned the pre- 
decessor in title of the present plaintiff was a party, and as those 
suits were decided in favour of the grandfather of the present 
defendant, the title to the sir land now in dispute was deter- 
mined, and therefore the matter is res judicata. The learned 
vakil for the appellant, however, was practically forced to 
abandon this contention. He did not seriously contend that 
the rule applied, and it seems to ns he could not do so, having 
regard to the fact that the former litigation had regard to patti 
Surat Singh and was not concerned with patti Sheobodh Singh. 
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This is a complete answer to the contention. The appeal so 
far as regards this point therefore fails. 

The next contention is that the claim of the plaintiff is 
barred by the Statute of Limitation, inasmuch as it has not 
been shown that within a period of twelve years before the 
institution of the suit the plaintiff was either in possession or 
in receipt of any of the profits of the sir lands in dispute. 
With regard to this contention we are of opinion that the 
decisions of the Courts below were correct, and for this 
reason. The mahal is an undivided mahal. The plaintiff has 
been in receipt of his share of the profits of the mahal, with 
the exception of the sir land in dispute, since the date of his 
purchase, six years ago, and prior to that his predecessor in title 
was in receipt of those rents and profits. It is, therefore, not a 
case in which the plaintiff has been excluded from all partici- 
pation in the rents and profits. It is not a case in which he 
relies upon merely a paper title, and, therefore, as it seems to 
us, some of the cases which have been relied upon by the appel- 
lants do not apply. It does not appear that the defendant or 
his predecessors in title ever claimed or set up an adverse title 
to the sir land in dispute to the exclusion of the respondent, or 
that he ever repudiated the right of the respondent or his pre- 
decessors in title to enjoy the profits or the possession of their 
share of the sir land. This being so, it seems to us that the 
possession of the sir land by the defendant must be regarded 
as a possession not merely for his own benefit but for the 
benefit also of the co-sharers. The possession, in fact, of the 
defendant has never been hostile possession. This being so, we 
are of opinion that the decisions arrived at by the Courts below 
were perfectly correct and that the appeal must be dismissed. 
We therefore dismiss it with costs. 


Appeal' dis'niissed^ . 
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Before Sir John Stanley, Bnight, Chief Justice, Mr. Justice Blair 
and Mr. Justice AiJsman, 

MABAEI AND OTMEES (Pi.ain3?ie:fs) d . BAtfDEO PEASAB 

AND OTHEES (BEEEKBANTS).’* 

Construction of document — Mortgage — Interest — Possession— “l/iaMlity 
of mortgagee in possession to account for rents and profits. 

Tlie defendants were in possession of two shops under a mortgage from 
the plaintiffs. The plaintiffs sought to recover possession alleging that the 
mortgage debt had been satisfied by the rents and profits of the shops. The 
defendants pleaded, infer alia, that they were not liable under the terms of 
the mortgage to render an account of the rent realized. 

The mater iaP portion of the mortgage was in the following terms : — 

We have borrowed nine hundred and fifty-one (951) rupees in cash of 
the Kana Shahi coin on account thereof and paid the same to Punno and 
Chunnu of Saugor. Interest shall be paid on this money at Ee. 1 per cent. 
Eupees 9-3-6 shall be paid for every month as the sum remaining after deduc*’ 
tion, the promised time being five years. Should we pay the money, within five 
years, we shall get the shops. We shall pay the expenses relating to the 
two shops. Should they be paid by the mortgagees, we shall pay them the 
same together with interest without any objection. 

Meld, on a construction of the mortgage, by Stanley, C.J., and Blaib, J., 
Aieman, J., dissentiente, that, there being no contract to the contrary, the 
mortgagees, if they got possession, which they did, were bound to account 
for the rents and profits received by them whilst in such possession. There 
was no agreement that the mortgagees should take the rents and profits 
withont accounting in addition to the stipulated interest. 

In this case the plaintiffs, mortgagors or representatives of 
mortgagors, sued to recover from the mortgagees or their 
representatives, two shops which had been mortgaged to them 
in January 1872. The plaintiffs alleged that the defendants 
or their predecessors in interest had been in possession of the 
shops ever since the execution of the mortgage and that the 
mortgage debt had been more than satisfied by the rents and 
profits of the shops received by the defendants, and they claimed 
an additional sum' of Es. 300, or whatever a settlement of 
accounts might show as due by the defendants. The defend- 
ants inUT alia pleaded that they were not under the terms of 

« Second Appeal No. 98 of 1*903, from the decree of Pandit Ram 
Antar Pande, Bisfcrict Judge’of Jhansi, iited the 2nd of October 1902, modify- 
ing a decree of Mr. 'Jafar Husain, Subordinate Judge of Jhansi, dated the 
7th of July 1902. 
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the mortgage-deed liable to account for the rents and profits, 
but took them qud interest in addition to the stipulated 
interest of 1 per cent, per mensem. The Court of first instance 
(Subordinate Judge of Jhansi) gave the plaintiffs a decree 
for redemption upon payment of Es. 1,898-12*0. On appeal by 
the plaintiffs the District Judge reduced the amounts payable by 
the plaintiffs for redemption to Es. 1,127-13-0, but otherwise 
affirmed the decision of the first Court. The plaintiffs there- 
upon appealed to the High Court. 

Babu Jogindro Nath Ghaudhri and The Hon’ble Pandit 
Madan Mohan Malaviya, for the appellants. 

Pandit Sundar Laly for the respondents. 

Aikmak, J. — This appeal arises out of a suit brought by 
the plaintiffs, who are the appellants here, for the redemption 
of a mortgage executed on the llth of January 1872. The 
plaintiffs’ case as set out in the plaint was that the whole of 
the mortgage debt had been discharged by the usufruct of the 
property and that a balance was due to them. The Court of 
first instance decreed the plaintiffs’ claim on payment of a 
certain sum. Against this decision the plaintiffs appealed. 
The first ground in the memorandum of appeal to the lower 
appellate Courtis that the finding of the lower Court that it 
was intended by the agreement of the parties that the mortga- 
gees would take the rents in addition to the interest is wrong. 
On this plea the finding of the learned District Judge was 
against the plaintiffs’ contention. He reduced somewhat the 
amount to be paid by the plaintiffs for redemption; in other 
respects he affirmed the decree of the Court of first instance. 

The plaintiffs come here in second appeal. The only ground 
argued before us is the fourth ground in the memorandum of 
appeal to this Court, which runs as follows: — Because the 
lower Courts are wrong in allowiug to the mortgagee interest 
in addition to the rents of the shops received by him.’' The 
decision of this question depends on the interpretation of the 
mortgage-deed. This is an inartistically drawn and obscurely 
worded document, and different opinions may be formed as to 
what it means. The plaintiffs came into court on the allegation 
that under the mortgage, the mortgagees were to be put into 
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possession ancl enjoyment of the shops. The deed does not 
distinctly say that the mortgagees were to be put into possession 
of the mortgaged property, though this may be inferred from 
the provision about the mortgagors getting back the property 
when the money was repaid and the further provision about 
the mortgagors recouping the mortgagees for any outlay they 
might make on the property. Now what we have to decide is 
what the parties meant by the contract contained in the deed 
of the 11th of January 1872. 

The presiding officer of the Courts below both considered 
the terms of this deed, and they agreed in holding that the 
intention of the parties was that the interest should be paid by 
the mortgagors in addition to such rents as the mortgagees 
could get from the shops. I cannot of course pretend to so 
intimate a knowledge of the vernacular as is possessed by the 
presiding officers of the Courts below, but I have carefully 
studied the terms of the deed, and in my opinion the inter- 
pretation put upon the deed by the Courts below is right. 
There is one expression used in the deed, namely, mahin 
war Bs, 9-3-6 chhut jake pakke deiuen which I think 
never could have been used by the mortgagors if it had been 
the intention that the rents of the shops were to be taken 
into account and set off against the interest payable monthly. 
As pointed out by the learned District Judge, even with the 
rents thrown in the interest is not of an unusually exorbitant 
nature. I should have thought that an argument in favour 
of the appellants might have been based on the words chhut 
jake were it not admitted that this expression only refers to a 
deduction of half an anna in the rupee which, it appears, it 
was the custom in Gwalior to make and not to any deduction 
on account of rents. After giving my best consideration to 
the terms of the document I am of opinion that the meaning 
put upon it by the Courts below correctly represents the inten- 
tion of the parties to the contract. 

For these reasons I would affirm the decree of the Court 
below and dismiss the appeal with costs. 

Stanley, C.J. — I am unable, with all deference, to agree in 
the views just expressed by my brother Aikman. It appears 
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to me manifest upon a perusal of the document which is 
the subject-matter of this appeal^ that both the Courts below 
came to a wrong decision. The mortgage in question is not 
well expressed^ but from the beginning to the end of the 
arguments in regard to its language I have failed to discover 
that there is any very great obscurity about it. The trans- 
action seems* to me to be one of a very simple nature and 
not to require very much skill to interpret, if we confine 
ourselves to the four corners of the document. In it there 
is a statement that the mortgagors are possessed of certain 
shops, that they have borrowed Es. 951 of the Nana Shahi 
coin and that they will pay interest on that amount at 1 
per cent, per mensem. Then follow the words, upon which a 
good deal of stress has been laid in the course of the argument, 
by which an undertaking is given by the mortgagors for the 
payment of interest, namely, an undertaking that they will 
pay monthly Es. 9-3-6 certain after remission.^^ The meaning 
of the term after remission is that in the Gwalior State it is 
customary to make a slight reduction on the payment of interest. 
The Es. 9-3-6 represents, therefore, the interest at Ee. 1 per cent, 
after allowing this remission. Then follows the provision that 
the mortgagors will pay the money within five years and shall 
get back the shops. These are substantially the entire contents 
of the document. There is nothing whatever said in regard to 
possession. There is no provision in the document as regards 
the profits of the shops during the term of the mortgage. It is 
said that from the language used in the agreement it is to be 
implied that possession was to be given and that profits were to 
be taken and enjoyed by the mortgagees in addition to the 
interest. Such a construction of the instrument I am wholly 
unable to understand. The word which is relied upon in 
support of this contention is the word which is found 

in the agreement for the payment of interest and which is 
accurately translated certain.” The mortgagors entered into 
an obligation to pay monthly Es. 9-3-6 certaiTi^ 'i. e., without 
any deduction. How it can be gathered or inferred from this 
expression that it was the mere intention of the parties that the 
mortgagees, if they took possession, were to enjoy the profits in 
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addition to the interest passes my compretonsioii. Where a 
mortgage-deed is silent as to possession, and there is no agree- 
ment to the contrary, a mortgagee who takes possession tak^ 
also the obligation upon him to account for the rents and profits 
during the time he is in possession. That is the obligation 
"which was cast upon the mortgagees here. As is stated in the 
plaint, the mortgagees were put into possession, and in the 
written statement this statement is admitted by the defend- 
ants respondents. Therefore we have it that the mortgagees 
undoubtedly went into possession and being in possession they 
are under the ordinary liability under which every mortgagee is, 
in the ahsence of express stipulation, to account for the rents 
and profits. The contention which ihas loiind favour with 
the lower Courts and also with my brother Aikman is expressed 
in the third paragraph of the further pleas in the written state- 
ment of the defendants and is in the following terms: — ^^In 
accordance with the conditions laid down in the mortgage-deed 
the defendants are not liable to render an account of the rent 
realized, and on this understanding the rate of interest men- 
tioned in the mortgage-deed is only one rupee.^^ Now, I have 
pointed out, there is no condition in the document that the 
mortgagees should not be liable for the rents realized by them, 
That being so, they must account for the rents and profits 
received by them during the time they have been in possession. 
I would, therefore, allow this appeal, set aside the decrees of the 
Court below in so far as they disallowed to the plaintiffs appel- 
lants credit for the profits which were received by the mort- 
gagees whilst they were in possession, and I would direct an 
account to be taken of what those rents and profits amount to 
and set them off against the mortgage debt and give a decree 
as prayed. For this purpose it would be necessary to have a 
determination by the Court below of the amount of rents and 
profits so received. 

Blaib, J.— I have nothing to add to the judgment of the 
Chief Justice. In my view the mortgage is susceptible, upon 
ordinary principles of interpretation, of no other construction 
than that he has put upon it. If it were otherwise a whole- 
some rule would receive a serious, and, in my opinion, a 
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dangerous blow, I also would pass the order proposed by 
the Chief Justice. 

By THE Court. — -Having regard to the decision of the 
majority of the Bench it now becomes necessary to remand 
an issue to the lower appellate Court under the provisions of 
section 566 of the Code of Civil Procedure. It will be neces- 
sary to have an account taken of what sum, if any, is due by the 
plaintiffs appellants to the defendants respondents in respect of 
the mortgage of the 11th January 1872. In the taking of 
that account credit must be given to the plaintiffs appellants 
for the rents and profits of the shops which have been received 
by the defendants whilst they have been in possession of the 
same, and credit should also be given to the defendants respond- 
ents in respect of repairs which have been carried out at their 
cost upon the shops in question. We therefore refer the above 
issue to the lower appellate Court for trial and the Court, if it 
thinks it necessary, will take any further evidence which may 
be considered necessary. We shall ask the Court to expedite 
the determination of this issue and to return its finding to us 
without delay. On return of the finding the parties will have 
the usual ten days for filing objections. 

[In the end the case was compromised, and, on the 19th of November 
1904, the Court directed that a decree should be prepared in the terms of the 
compromise.] 

Affml decreed. 


APPELLATE CIVIL. 


Before Mr. Justice Blair and Mr. Justice Banerji. 

BASA MAL Aisrn othees (FLAiKTirrs)>. GHAYAS-UD-DIN (DErENUANT).* 
JjandJholder and tenant — Bights of tenants in the village ahadi — Wajih-ul-- 
mz — Suit to remove building erected by tenant ^without fer mission of the 
zamindars* 

In the courtyard of a tenant lawfully in possession of a house site in the 
tillage ahadi was some sort of a thatched shed used in fact by the tenant 
and other Muhammadans of the village for the purpose of religious obser- 
vances. The wajib-ul-arz of the village provided that *‘no cultivator can 

* Second Appeal No. 439 of 1904 from a decree of T. C. Piggott, Esq., 
District Judge of Moradahad, dated the 20th of March 1901, modifying a 
decree of Munshi Bakhtawar Lai, Munsif of Moradahad, dated the 6th of 
January 1S98. 
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build a new 'bouse ’ outside tbe eomponnd of bis dwelling boase without the 

permission of tbe zamindar. He is at liberty to do so in bis coni.poiind/^ — 

Meld that tbe tenant in question was not at liberty to convert tbe tbatcbed Basa .Min 
sbed in bis courtyard into a •' pacca ” mosque without tbe permission of tbe G-hayas- 
zamindars. uiy-ms. 


The plaintiffs in this case were Hindu zamindars who had 
become by purchase the owners of a certain portion of the 
village of Bahpur. According to the findings of the lower 
appellate Courts there was, in this village, in the yard or ^*sehn^^ 
in front of a house of business (chaupal) belonging to a tenant 
of the name of Bahadur Khan, some sort of thatched shed 
which was used by the Muhammadan tenants as a place of 
worship.’^ In place of this thatched shed the defendant res- 
pondent, with other Muhammadan tenants of the village, erect- 
ed or partially erected a pacca mosque, using for this purpose 
bricks taken from a mound of ruins belonging to the zamindars. 
The zamindars in the present suit sought to have the new build- 
ing, so erected, as they alleged, 'without their permission, 
demolished, and also asked for compensation in respect of the 
bricks wrongfully taken by the defendants. Of the defendants 
some pleaded that they had acted with the plaintiffs^ permission, 
others, that the mosque had merely been rebuilt on the original 
site and that they had not acted in contravention of the terms of 
the w^ajib-ul-arz : all denied that they had taken the plaintiffs’ 
bricks. The wajib-ul-arz, it may be noted, contained the 
following provision Chapter IV. General rights of the 
tenants. Section 3. The rights of the cultivators to build 
houses. No cultivator can build a new house outside the 
compound of his dwelling house without the zamindar’s permis- 
sion. He is at liberty to do so in his compound. When 
a cultivator absconds, the zamindar becomes the owner of 
his house. If he returns within six months, he gets his 
house. The zamindar has no right to forcibly eject any 
one.” The Court of first instance (Munsif of Chandausi) gave 
the plaintiffs a decree for removal of the new mosque and for 
damages. On appeal, however, the District Judge of Morad- 
abad modified the MunsiPs decree and dismissed the plaintiff’s 
claim for demolition of the building. The plaintiffs appealed 
to the High Court. 
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Mr. IT. K Porter and MunsM Gokul Prasad^ for the appel- 
lants* 

Messrs. Ahdul Majid and Ahdvd Baoof^ for the respon- 
dent, 

Blaie and Baheeji, JJ. — ^This suit was brought by cer- 
tain Hindu zamindars for alleged misuse of land in the abadi 
let by them to a Muhammadan tenant. The allegation is that 
the land was originally let in the ordinary way for a dwelling 
house to a tenant. The finding is that there was a certain shed 
in the yard, the original use of which was not specified, that 
a number of Muhammadans with the consent of the tenant used 
to say their prayers there, that thereafter the tenant erected 
upon the site of the perishable shed a permanent building, 
which he himself describes as a mosque. The plaintiffs deny 
the right of the defendants to erect such a permanent building 
for religious purposes and pray for its demolition. In the 
defendants^ defence they say that the place is a mosque and 
that the building is on the same site as the shed previously 
used for their religious observances. The Munsif decreed this 
part of the claim and the present respondent appealed to the 
District Judge. The District Judge allowed the appeal and 
dismissed the suit of the plaintiffs for the demolition of the 
building upon findings which in our opinion form an insuffi- 
cient basis for his conclusion. He says that because there was 
an old shed used for religious observances, the old shed being of 
a frail and temporary kind, it could be replaced by a permanent 
mosque in which the same kind of observances should continue. 
He holds in effect that the defendants had title to erect such 
a building. It seems to us that he has not fully considered 
the nature of the tenure of land of a village site. It is held 
by tenants for dwelling houses and what are understood to be 
the ordinary appendages of a dwelling house. Indeed, it seems 
to us as impossible to contend that a tenant is entitled to erect a 
permanent mosque as that he is entitled to erect premises for 
some manufacture. The provisions of the wajib-ul-arz indicate 
with sufficient clearness that the land of the village site falls 
within the ordinary provisions relative to the abadi. It is 
expressly provided that no cultivator can build a house outside 
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tlie compiiincl of Ms dwelling house without the zamiadar^s 1904 
permission. He is at liberty to do so in his compound. Ba‘=a Mai,' 
When a cultiyator absconds, the zamindar becomes the owner ^ 
of his house, &c» This enables a tenant to build a dwelling 
house in his compound, but in the case of erection of a mosque, 
which would by dedication become vested in the religious 
body for whose observances it was used, the contention of the 
defendants is manifestly baseless in point of law. Every 
villager know^s perfectly well the nature of his rights in 
the abadi, and it is impossible to believe that any tenant in an 
a bad i could bond fide believe that he had a right to dedicate 
for ever to religious uses, to the detriment of the landlord, 
such portion of the abadi as he waS allowed to occupy as a 
residential house. Nothing would establish the case of the, 
defendant based on acquiesence except what appears to us the 
impossible finding that in erecting his permanent mosque he 
bond fide believed he was acting within his rights. We think, 
therefore, that the learned Judge was wrong and that the 
appeal must be decreed. We allow the appeal, set aside the 
decree of the lower appellate Court and restore that of the 
Court of first instance with costs in all Courts. 

A]ppeal decreed. 


REVISIONAL CRIMINAL. 


Before Jlr* Justice Ailcman. 

QAYYiJM ALI ajjd akothee (Appiicakts) FAIYAZ ALI Asrn 
OTHEES (Opposite pasties) 

(Jriwinal Procedure Code^ section 439 — Revision — JBraetice — Order of 
acquittal. 

Althongli tlae High Court has the power to interfere in revision with an 
original or appellate judgment of acquittal, it will ordinarily not do so. 

The parties to this application, who were more or less nearly 
related to each other, had a quarrel amongst themselves, in the 
course of wMch some slight personal violence was offered by 
one side to two of the members of the other. This led to a 
complaint under section 452 of the Indian Penal Code being 


^Criminal Revision No. 648 of 1904. 
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filed bj Qayyiim Ali and Abdul Eaoof against Faiyaz Ali and 
others. The case was tried by a Magistrate of the first class^ 
who convicted the persons complained against under section 323 
of the Code and sentenced them to fines, and also bound them 
over to keep the peace. On appeal the Sessions Judge of Ali- 
garh came to the conclusion that the quarrel in which the case 
originated was a family quarrel of a very trivial kind, and, 
holding that the circumstances were such as to justify the 
application of section 95 of the Code, acquitted all the appel- 
lants. Against this order of acquittal the complainants applied 
in revision to the High Court. 

The Assistant Government Advocate (Mr. Porter) raised a 
preliminary objection that, although, no doubt, the High Court, 
according to the Full Bench ruling in the case of Emperor v. 
Balwant (1), had power in revision to interfere with an order 
of acquittal, yet the practice of this and all the other High 
Courts was against such interference unless the matter was of 
an exceptional nature, which, it was submitted, certainly was 
not the case here, Keference was made to In the matter of 
Sheikh Amin-ud-din (2), Emperor v. Madar Bakhsh (8), In re 
the Municipal Committee of Dacca v. Singoo Raj (4), Ileerahai 
V. Framji Bhikaji (5), and Thandavan v. Perianna (6). 

Babu Satya Chandra Mukerji (for whom Mr, M, L. Agar- 
wala)^ for the applicants. 

Airman, J. — It has been held by this Court that, although it 
has the power to interfere in revision with an original or appel- 
late judgment of acquittal, it will ordinarily not do so. Look- 
ing to the trivial character of this case, I am of opinion that it 
is not one in which I should interfere in revision. The appli- 
cation is dismissed, 

(1) (1886) I. L. R., 9 All., 134. (4) (1882) I, L. R., 8 Calc,, 895. 

(2) (1902) I. L. R., 24 All., 346. (5) (1890) I. L. R., 15 Bom., 349. 

(3) ‘Weekly Notes, 1902, p. 200. (6) (1890) I. L. R., 14 Mad., 363. 
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before Sir John Stanley, Enight, Chief Jmtice, and Mr. Justice Bauer ji. 

, GOPAL das (Def^da-bt) d, BADRI NATH A2fi> othebs (Pbaistiots) 
abb HAEI das (Debebbant).**^ 

Act Mb. IX of 1872 (Indian Contract Act), section 230 — Undisclosed yrinciyal 

— Mindu lata — Joint Mindu faynily — Contract made with managers of 

ancestral husiness — Barties to suit. 

Where a contract is entered into on behalf of adjoint family business by 
the managing members of the firm in their names it is not necessary 
that any members of the Joint family other than those who entered into the 
contract should be parties to a suit brought thereon ; the managing members 
are in the position of agents for undisclosed x^i’i^cipais. Bungsee Singh v, 
Soodist Loll (1) and Agacio t. Forbes (2) followed. 

In the suit out of which this appeal arose, the plaintiffs sued 
as proprietors aud managers of a firm trading under the style 
of Jwala Nath Kashi Ram, which carried on business in the 
city of Benares in silk, woollen aud other goods. The suit was 
to recover from the defendants, who were zamindars living in 
Bengal, the price of goods supplied, together with interest. 
The Court of first instance (Additional Subordinate Judge of 
Benares) gave the plaintiffs a decree for the greater part of 
their claim, but against one of the defendants only. That 
defendant appealed to the High Court, urging there two main 
pleas, first, that the business of the plaintiffs being ancestral, 
the suit was bad for non-joinder of the other members of the 
plaintiffs’ family, and secondly, that the Court below had 
improperly allowed interest on the amount due to the plain- 
tiffs. 

Babu Jogindro Nath Ghaiidhri and Babii Beni Madhah 
Ohose^ for the appellant. 

Pandit Sundar Lalj Dr. Satish Chandra Banerji and Babu 
Lalit Mohan Banerji, for the respondents. 

Stanley, C.J. and Baneeji, J. — This is a suit for the 
price of goods sold and delivered to the defendants. The plain- 
tiffs sue as the proprietors and managers of a firm styled Jwala 
Nath Kashi Ram, who carry on business in the city of Benares 

^ First Appeal No. 243 of 1902, from a decree of Munshi Achal Behari, 
Additional Subordinate Judge of Benares, dated the 4th of September 1902, 

(1) (1881) I. L, E„ 7 Calc., 739. (2) (1861) 14 Moo., F. C., 160, 
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in silk^ woollen and other goods. The defendants are zainin- 
dars residing at Eangpiir in BengaL It appears that the 
business of the plaintiffs is an ancestral business and is carried 
on by the plaintiffs as managers of it. It was with the plain- 
tiffs that the agreement for the sale of the goods, the price of 
which is sought to be recovered in this suit, was entered into. 

Two points have been raised by the learned advocate for the 
appellant. It is not disputed that the goods were sold and 
delivered, but it is said that the business of the plaintiffs being 
an ancestral business and there being other members of the 
family interested in it who are not parties to the suit the suit 
must fail. The other point raised is in regard to the interest 
which has been allowed upon the price of the goods which were 
sold more than three years before the suit was instituted. 

As to the first point it appears that the plaintiffs were the 
managers of the firm, that the transaction was entered into with 
them alone, and so far as it appears they never disclosed that 
any other person had any interest in the firm. This being so, it 
appears to us upon the authorities that the plaintiffs alone were 
justified in suing, inasmuch as they really acted in the trans- 
action as agents for the members of the partnership who were 
not parties to the suit. The rule of law w^hich governs a case 
such as this is stated in the judgment in the case of Bwngsm 
Singh v. Soodist Loll (1). In that case a mortgage bond was 
executed in the name of the plaintiff alone, he being one 
member of a joint Hindu family. It was held there that he 
was entitled to sue as a person who contracted, not only on behalf 
of himself, but on behalf of the other members of the family. 
The principle applicable to the case is laid down in a number of 
decisions which are quoted in that case, and amongst others one 
of the Privy Council in the case of Agaoio v. Forbes (2), in 
which it was held that one partner with whom personally a 
contract was made was entitled to ‘sue upon the contract in his 
own name without joining his co-partners as plaintiffs. The 
same principle- is to be found embodied in the Indian Contract 
Act, section 230. That section lays down that In the absence 
of any contract to that effect an agent cannot personally enforce 
(1) (1881) I. L. E., 7 Calc. 739. (2) (1861) 14 Moo., E 0., 160. 
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contracts entered into by liim on behalf of his principal^, nor is 
he personally bound by them.” But then it is proYided that 
such a contract shall be presumed to exist in/ among other cases, 
a case where the agent does not disclose the name of his 
principal.” It has not been here .expressly pleaded, and there 
• is no evidence to show that the plaintiffs did, at the time v^lien 
the goods were sold to the appellant, disclose the names of the 
■other members of the partnership, that is, the other members of 
the joint family who were not parties to the transaction. This 
contention therefore of the learned advocate for the appellant in 
our opinion fails. 

As regards the question of interest, the learned Subordinate 
Judge disbelieved two of the witnesses who gave evidence on 
behalf of the plaintiffs in support of an alleged contract for 
payment of 12 per cent, interest. But, assuming it to be the 
case that these are not credible witnesses, we have in addition 
to them the evidence of the plaintiff ISTathu Mai, who distinctly 
says that at the time when the goods were sold, the defendant 
was informed that interest would be chargeable if the goods 
were not paid for on delivery. His evidence is sufficient to 
establish an agreement to pay interest. The learned Subordinate 
Judge has not allowed interest at the rate of 12 per cent,, but 
thought it equitable and right to allow interest at 6 per cent, 
and has so directed. We think that lie has acted properly in 
so doing, though the ground which he has given for the allow- 
ance of interest is not in our opinion satisfactory. The ground 
which entitles the plaintiffs to interest is the fact that there was 
at least an implied agreement between the parties that interest 
would be chargeable after the delivery of the goods. 

For these reasons the appeal fails, and is dismissed with 
costs. The appellant must also pay the costs of this appeal of 
the respondent Kumar Hari Das Rai Chaudhri, as he was 
unnecessarily made a party, the ground alleged in the memoran- 
dum of appeal for making him a party not having been ' 
supported. 
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Befors Sir John Stanley, Knight, Chief Justice and Mr. Justice Banerji. 

JAMNA BAS (Plaiktipp) v. KAMAXJTAR PAISTDE ahd othbes 
(Bbpbnbants).*^ 

Sindtt Lato — Gift to wife-^ Bowers of alienation of donee — Construction of 

document. 

Ordinarily a gift by deed or will by a Hindu to liis wife does not carry 
the absolute interest in the absence of some indication of an intention that 
she should have such absolute interest in the property. 

A conveyance executed by a Hindu transferring certain property to his 
wifoj after reciting that the executant was in possession as proprietor of 
shares in certain villages, declared that he of his own free will transferred 
the share of which he was proprietor to his wife and put her in proprietary 
(malikana) possession authorizing her to retain possession of the same 
as proprietor (malik), together with land revenue, miscellaneous items, 

Then came this provision “In case of proper necessity she as my represen- 
tative is at liberty in every respect to transfer the property by sale or mort- 
gage, either in my life-time or after my death. Ho objection taken by any 
person shall be held as fitato be allowed in this respect. 

Seld that notwithstanding the use of the word “ malik,^’ the document 
did not confer an absolute power of alienation on the donee, but she was not 
empowered to transfer the property either by sale or mortgage unless a legal 
necessity arose for doing so. Lalit Molmn Smgh Boy v. ChuJckun Lai Boy 
(1) referred to. 

This was a suit brought by one Jamna Das to recover by 
sale of the mortgaged property the amount due on a mortgage 
executed on the 22od of June 1893, by Musammat Lakhpati 
Kunwar in favour of the plaintiff and his son Brahma Dat. On 
a partition of the family property the mortgage had fallen to 
the share of the father, who in consequence alone used. Part 
of the property mortgaged formerly belonged to one Kalka 
Prasad, the husband of Lakhpati Eunwar, who claimed to be 
entitled to it under a deed of gift from her husband executed 
on the 23rd of December 1881. As to the remainder, it con- 
sisted of the mortgagee rights in certain property which had 
been hypothecated in favour of Lakhpati Kunwar by one 
Bhagwati Prasad, her hiisband^s brother. Of the various 
defendants, the first, Pandit Eamautar Pande, was the purcha- 
ser from the mortgagor of the equity of redemption in the 
mortgaged property. The second, Munni Bibi, was another 

^ Eirst Appeal Ho. 149 of 1902 from a decree of Rai Sbaukar Lai, Sub- 
ordinate Judge of Mirzapur, dated tbe 16fcb of May 1902. 

(1) (1897) L L. R., 24^Calc., 834. 
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widow of Kalka Prasad. The third, Bhagwati Prasad, was a 
brother of Kalka Prasad 5 and the fourth defendant Badri 
Prasad, was a son of- Bhagwati Prasad. The lastnamed died 
since the institution of the suit. The defendant Bamaiitar 
Pande admitted the plaintijff’s claim, except in respect of inter- 
est for a certain period, for the payment of which he alleged 
he was not responsible. The other defendants set up the defen- 
ces ( 1 ) that Kalka Prasad was not competent to execute the 
tamlik-namah in his wife’s favour, inasmuch as he and his 
brother were the joint owners of the property, and therefore, he 
being merely a joint owner could not convey the property to 
his wife; ( 2 ) that the tamlik-namah was merely a colourable 
transaction ; (3) that Musammat Lakbpati Kunwar, even assum- 
ing the tamlik-namah to be valid, was not competent under the 
powers conferred on it by her to alienate the property, and ( 4 ) 
that there was no consideration for the mortgage. The Court 
of first instance (Subordinate Judge of Mirzapiir) held all these 
defences to be without foundation with the exception of the 
defence that Lakbpati was not competent to alienate the pro- 
perty. The Court accordingly passed a simple money decree in 
favour of the plaintiff. The plaintiff appealed to the High 
Court. 

Babu Jogindro Nath Chaudkri and Pandit Moti Lai Nehru^ 
for the appellant. 

Pandit Sundar Lai and Babu Parhati Gharan ChaUerji^ for 
the respondents. 

Sta2^i.ey, C.J., and Baneeji, J.— The suit which has given 
rise to this appeal was instituted by the plaintiff Lala Jamna 
Das to raise the amount due to him on foot of a mortgage by sale 
of the mortgaged property. The property formerly belonged 
to one Kalka Prasad, who was the husband of the mortgagor, 
Musammat Lakbpati Kunwar. She mortgaged the property 
on the 22nd of June 1893 in favour of the plaintiff and his son 
Brahma Dat to secure the principal sum of 40,000. It is sta- 
ted — and it is not denied — that upon a partition effected bet- 
ween the father and son of family property, the mortgage in 
question fell to the lot of the father, and therefore he alone has 
instituted the suit. The first .defendant, Pand.it Eamaiitar 
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Pande, is a purchaser from Miisammat Lakhpati of the equity 
of redemption of the mortgaged property, which was conveyed 
to him by a deed of the 24th of November 1896. The second 
defendant, Musammat Miinni Bibi, is widow of Kalka Prasad. 
The third defendant, Bhagwati Prasad Dube, who has died since 
the institution of this suit, was a brother of Kalka Prasad, and 
the fourth defendant, Badri Prasad Dube, is Bhagwati Prasad^s 
son. The mortgage was executed in favour of the plaintiff by 
Musammat Lakhpati, who claimed to be entitled to part of 
the property under a tamlik-namah executed by her husband in 
her favour on the 23rd of December 1881. The other portion of 
the mortgaged property consists of the mortgagee rights of 
Musammat Lakhpati in property which had been hypothecated 
in her favour by Bhagwati Prasad Dube. 

The defences raised by the several defendants are shortly as 
follows : — 

The defendant, Eamautar Pande, admitted the plaintiffs 
claim, except in respect of interest for a certain period, for the 
payment of which he alleged he was not responsible. The other 
defendants set up the defence (1) that Kalka Prasad was not 
competent to execute the tamlik-namah in his wife’s favour, 
inasmuch as he and his brother were the joint owners of the 
property, and, therefore, he being merely a joint owner could 
not convey the property to his wife ; ( 2 ) that the tamlik-namah 
was merely a colourable transaction ; (3) that Musammat Lakh- 
pati, even assuming the tamlik-namah to be a valid transaction 
in law, was not competent under the powers conferred by it on 
her to alienate the property 5 and ( 4 ) that there was no consi- 
deration for the mortgage. 

The lower Court held all these defences to be without founda- 
tion, with the exception of the defence that Musammat Lakh- 
pati was not competent to alienate the property. Accordingly 
the Court below passed a simple money decree in favour of the 
plaintiff for the amount due to him, but in other respects dis- 
missed the suit. Against this decree the present appeal has 
been preferred. Now the first question which arises for our 
determination is what power of transfer, if any, had Musam- 
mat Lakhpati under tjhe tamlik-namah , 
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The dociimejQt is short and simple in character. The donor, 

Kalka Prasad, after reciting that he was in possession as pro • 
prietor of shares in certain villages, declared that he of his own 
free will transferred the shares of which he was proprietor Pakbe. 
to his wife and ^^put her in proprietary (malikana) possession, 
authorising her to retain possession of the same as proprietor 
(malik), together with land revenue, miscellaneous items, etc/’ 

Then follows this provision : — ^^In case of proper necessity 
she, as my .representative, is at liberty in every respect to 
transfer the property by sale or mortgage, either in my life- 
time or after my death. ISTo objection taken by any person 
shall be held as fit to be allowed in this respect.” Now it is 
well established by the authorities that ordinarily a gift by 
deed or will by a Hindu to his wife does not carry the 
absolute interest in the absence of some indication of an 
intention that she should have such absolute interest in the 
property. Every case must depend necessarily upon the 
language used in the gift, whether it be a gift by deed 
or will, and it is for the Court to determine in each case 
whether or not an intention to give an absolute interest (f.o., 
a heritable and alienable interest) can be inferred. It is true 
that a word such as malik” may in some cases be regarded as 
sufficient to confer an alienable interest, and it has been so held 
by their Lordships of the Privy Council in the case of Lalit 
Mohun Singh Roy v. Chuhkun Lai Roy (1). In the present case, 
however, the language of the tamlik-namah so far from leading 
us to suppose that Kalka Prasad intended to confer an alienable 
interest upon his wife, seems to us to have in express language 
restricted her powers of alienation. The provision that in case 
of proper necessity she should beat liberty to transfer the pro- 
perty by sale or mortgage can mean nothing else than this, that 
the beneficiary should not transfer the property either by sale 
or mortgage unless a legal necessity arose for doing so. We 
have listened to the argument of the learned counsel, who pro- 
pounded a different view as to the construction of the docu- 
ment, but we are unable to follow him. We think that taking 
this instrument as it is, the fexr and reasonable construction 

(l) (1897) I. 24Calc., 834. 
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to put upon it is that only in case of legal necessity would the 
donee under it haye been justified in transferring the property 
by mortgage as she did. 

This then brings us to the second question, which has been 
argued at considerable length, and that is whether or not as a 
matter of fact there has been sufiicient evidence adduced on 
behalf of the plaintiff appellant to justify the Court in coming 
to the conclusion that the mortgage the subject-matter of the 
suit was made to meet a valid necessity. Now it appears that 
Kalka Prasad lived for three years after the execution of the 
document, and during that period never questioned the propriety 
of it. This mortgage was executed partly for the purpose of 
raising money to satisfy an earlier bond of the 8th of June 
1889, and to that earlier bond it appears that Kalka Prasad 
was a witness. His name appears as a witness to it. It has 
been suggested by the learned pleader for the respondents that 
there is no proof that the person who signed in his name was 
Kalka Prasad, the husba^id of Musammat Lakhpati, but it is 
not suggested that there was any other Kalka Prasad Dube of 
the same village, and we think that the reasonable inference is 
that the Kalka Prasad who signed that document was the 
husband of the mortgagor. But there is further evidence from 
which we may reasonably infer that the mortgage in favour of 
the plaintiff and his son was made for a legal necessity. At the 
date when this mortgage was executed the defendant Bhagwati 
Prasad, the father of the respondent Badri Prasad, was the 
nearest reversionary heir to Kalka Prasad, and we find that in 
a mortgage executed by him on the 8th of January 1897 he 
admitted that the plaintiff’s mortgage was executed in order to 
satisfy the pressing necessities of Kalka Prasad and his wife, 
and further that the mortgage was executed with his full con- 
sent and approval. The language of the deed is as follows:— 

As the said Kalka Prasad and Musammat Lakhpati Kunwar 
had contracted enormous debts by reason of their various 
necessities, Musammat Lakhpati Kunwar mortgaged the pro- 
perty she had acquired under the document (tamlik-namah) and 
her mortgagee right in my property to Lala Jamna Das, banker, 
resident of Mi rzapur, for Ks. 40,000, by a registered document, 
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dated tie 2nd June 1893^ and so both the properties^ that isj 
property belonging to her, became liable 
to pay that lawful debt in eyery respect, hence Miisammat Ijakh- 
pati Knnwar, in consultation with me and other relations, 
thought it proper to sell the property obtained by her under the 
tamlik-namali, and pay the lawful debt due to Lala Jamna Das 
together- with the debts contracted for the support and necessary 
expenses of herself and her husband owing to their want. 
Accordingly she sold her property to Pandit Eamaiitar Pande, 
son of Pandit Gaya Prasad Pande, deceased, resident and zamin- 
dar of mauza Eamai Patti in the same pargana, on 24th of No- 
vember 1896 for Rs. 44,000 loith my ‘present and. future consent, 
(More properly translated — with my consent, which in 
future shall remain in force.^^) Now this appears to us to be 
a strong piece of evidence in support of the appellant’s ease, 
that the mortgage was executed to meet a legal necessity, 
and indeed it seems hard to understand how the Court below 
came to overlook it, for we find no mention whatsoever of it 
in the judgment. The learned Subordinate Judge considered 
that there was no evidence whatever to justify his^ holding 
that the money was borrowed to meet a legal necessity, and 
yet he passes by unnoticed the important admissions of the 
nearest reversionary heir of Kalka Prasad in the document to 
which we have referred. But this is not all. It appears that 
the defendant Bhagwati Prasad Dube instituted a suit for pre- 
emption of the mortgaged property, and that that suit was the 
subject of a compromise. We have on the record the applica- 
tion which was made by him for the confirmation of the com- 
promise, and in that application he states that Musammat 
Lakhpati executed the sale deed, dated the 24th of November 
1896, in favour of the defendant Eamautar Pande for |)aymenl 
of a valid debt with the consent of and in consultation with the 
plaintiff. Now the learned Subordinate Judge has entirely 
overlooked this admission on his part. It was against the 
interest of Bhagwati Prasad Dube to make an admission of this 
kind, because, if the mortgage and the sale deed were executed 
without any legal necessity, he as reversionary heir would have 
an interest in the property. So far, however, from his impeaching 
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in any way tlie validity of these instruments, lie admits that 
they were executed with his consent and to meet a legal 
necessity. This being so, we think there was abundant evi- 
dence on the record to justify the Court in coming to the con» 
elusion that the mortgage was executed to meet a legal necessity, 
"and therefore the Court below was wrong in the conclusion at 
which it arrived. 

The next question which arises for our determination is in 
regard to the mortgagee rights of Musammat Lakhpati, which 
she derived under a mortgage executed by the defendant Bhag- 
wati Prasad Dube, and which she pui'ported to transfer under 
the mortgage which is the subject* matter of this suit. It is 
contended that the appellant is entitled to have a decree for sale 
of this part of the mortgaged property. It appears to us, how- 
ever, w-hatever may be onr individual views upon this question, 
that it is concluded by authority. This Court has in at least two 
oases decided that mortgagee rights cannot be sold under the 
provisions of the Transfer of Property Act. We must abide by 
those decisions unless and until they are overruled by higher 
authority. We therefore think that the appellants contention 
in this respect cannot prevail. If the rest of the mortgaged pro- 
perty does not prove of sufficient value to satisfy the plaintiff’s 
mortgage in full, it will be open to him to apply in execution 
for a sale of the mortgagee rights in question. This Court can- 
not, however, make at present any order for the sale of this 
portion of the mortgaged property. 

. The only other question is one which affects the plaintiff* and 
the defendant Eamautar Pande only, and that is in regard to 
the interest which is claimed in respect of the mortgage debt for 
a period extending from the date of the mortgage up to the 9th 
of September 1S99. It appears that at the date of the mortgage 
an agreement was come to whereby one Abdul Jabbar became 
lessee of the mortgaged property, and a provision was inserted 
in the mortgage deed to the effect that the interest on the mort- 
gage, which was fixed at 8 annas per cent, per mensem, should 
be paid by the lessee, Abdul Jabbar, and that he should be res- 
ponsible for the interest to the mortgagee. Id the mortgage 
it is recited if the said lessee fails to pay interest the 
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abovenamed mabajans {Le.y the mortgagees) shall be at liberty to 19 Q 4 

realise the amount of intere&t from the lessee by bringicff — — "T" 
1. • , , -r , , „ Das 

a regular suit on the said agreement^ and I, the executantj shall #. 
ha^e nothing to do with it.^^ It appears that by an instrument 
of the same date, executed by Abdul Jabbar, he agreed that 
during the continuance of the lease he would pay interest on 
the mortgage to the mortgagee, and that the mortgagee should 
have no concern with the mortgagor in respect of such interest. 

Having regard t^ this definite and clear agreement between the 
parties it is quite manifest that the interest which accrued due 
on the mortgage during the subsistance of the lease cannot be 
claimed by the mortgagee as against the mortgagor. The lease 
was surrendered on the 9th of September 1899. Therefore the 
mortgagee is not entitled in this suit to recover the interest for 
the period from the date of the mortgage up to the 9th of Sep- 
tember 1899. It has been further proved that a sum of Es. 1,200 
as interest was tendered by the first defendant to the plaintiff, 
and that that sum was sufficient to satisfy all the interest which 
was at the time of tender due. This being so, plaintiff is not 
entitled to further interest upon the sum so tendered, and in 
this respect the Court below was right. 

The result then is that the decree of the Court below will 
be varied by directing a decree to be drawn op under the 
provisions of section 88 of the Transfer of Property Act order- 
ing the defendants to pay on or before the 29th of May 1905 the 
amount found to be due to the plaintiff, with farther interest at 
the stipulated rate up to the date of payment, and in default 
of their doing so that the mortgaged property other than the 
mortgagee rights purported to be conveyed by the mortgage by 
Musammat Lakhpati be sold to satisfy the amount of the 
mortgage debt. The parties will pay and receive the costs both 
in this Court and in the Court below proportionate to failure 
and success. 
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JBefore Mr. Justice Aihnan. 

RAM LAL (Befinbakt) v, CHUNNI LAL and othbbs (Plaintiffs.)* 
Act (Local) No. II of 1^01 (Agra Tenancy Act), sections 72 and 81 — Civil 
and Mevenue Courts — Jurisdiction — Stdt hy ejected tenant for restoration 
of posse ssion--- Limitation. 

An occiij>ancy tenant died leaving two dauglifcers, who had their names 
recorded as occupancy tenants of their deceased father’s holding, but never 
obtained actual possession thereof. On the contrary, the zamindar put in his 
own tenant. One of the daughters of the late occupancy tenant, however, 
gave a lease of half of the holding, and the lessees ultimately sued the 
zamindar’s tenant in a Civil Court to recover possession. Held that the 
plaintiff’s proper remedy was by suit under section 79 of Act No. II of 1901, 
and as he had been out of possession for something like three years, his suit 
was barred by limitation. Lalip Mai v. Leohi Mai (1) referred to. 

On the death of an occupancy tenant in 1897 his two 
daughters^ Sundar and Mano, got their names recorded in the 
revenue records in place of their father as occupancy tenants. 
In 1898 Sundar brought a suit for partition in the Eeveniie 
Court and obtained a decree ; but to this suit the zamindar, 
Jai Lai, was~’not made a party. Before her suit for partition 
Sundar gave a lease of half the holding to Chiinni Lai and 
others, the plaintiffs in the present suit. The zamindar, on the 
other hand, put in his own tenant, Earn Lai, the present defend- 
ant. Earn Lai obtained and remained in actual possession of 
the holding. Siindar’s lessees served a notice of ejectment on 
Earn Lai, but on Earn LaTs* application that notice was can- 
celled, the Assistant Collector holding that no relation of land- 
lord and tenant subsisted between the parties to that proceeding. 
On the 2nd of January 1902 Sundar’s lessees instituted in the 
Civil Court (Mimsif of Eoil) a suit for possession and for 
damages against Earn Lai. The Mimsif decreed the claim, and 
on appeal this decree wms affirmed by the Subordinate Judge of 
Aligarh, The defendant thereupon appealed to the High 
Court, 

Babu Lahshm-i Narain for the appellant'^, 

Mr. Abdul Maoof for the respondents, 

* Second Appeal No. 15 of 1903 from a decree of Maulvi Muhammad 
Ahmad Ali Khan, Subordinate Judge of Aligarh, dated the 20bh of November 
1902, confirming a decree of Babu Khetter Mohan Ghose, Mimsif of Aligarh, 
datecUhe l7th of July 1902. 

(1) (1899) I. L. R., 21 All., 204. 
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Aikman, J. — One Kallii was the occupancy tenant of a 
certain holding. He died some time before September 1897, 
leaving two daughters, Sundar and Mano, These ladies got 
their names entered in the revenue records in the place of Kalin 
as occupancy tenants. Sundar brought a suit in the Revenue 
Court, and got a decree for the partition of the holding on the 
18th of September 1898, To that suit the zamindar, Jai Lai, 
was not a party. Sundar, before the suit for partition, had 
given a lease o£ the half of the holding to the present respond- 
ents. It has been found by the lower appellate Court that, on 
the death of Kallu, Jai Lai, the land-holder, authorized the 
defendant, Ram Lai, who is the appellant, to take possession of 
the land in dispute. The Subordinate Judge has also found on 
oral and documentary evidence that Ram Lai has been in 
possession ever since. Siindar^s lessees served a notice of eject- 
ment on Ram Lai, but on the application of Ram Lai that 
notice was cancelled, the Assistant Collector holding that no 
relation of landlord and tenant subsisted between the plaintiffs 
and the defendant. Then the plaintiff^s (Sundar’s) lessees on 
the 2nd of January 1902 instituted against Ram Lai a suit for 
possession of the land and for damages. The plaintiffs got a 
decree from the Munsif, which was affirmed on appeal by the 
Subordinate Judge. The defendant, Ram Lai, comes here in 
second appeal. In my opinion the appeal must succeed. When 
a land-holder lets land in the occupation of a tenant to a third 
party, and that third party, acting under the land-holders^ 
authority, take possession of the land, then in my opinion tie 
tenant must be deemed to have been ousted by the land-holder, 
and his remedy is a suit under section 79 of Act No. II of 
1901, the person claiming through the land-holder being Joined 
as a defendant to the suit under the provisions of section 81 of 
the Act. Such a suit must be brought within six months of the 
date of dispossession. From paragraph 8 of the plaint and also 
from relief fbj, section 14 of the plaint, it appears that the 
plaintiffs and their lessor Sundar have been out of possession 
for three years previous to the suit. In point of fact the lower 
appellate Court has found on the issue referred that although 
Siiudar got her name recorded, yet neither she nor the plaintiffs 
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who claim under her ever obtained actual possession of the 
holding. Be this as it may, it is clear that Sundar has been out 
of possession for more than six months since the tinie she was 
dispossessed through the action of the land-holder. Conse- 
quently, having regard to what is said at p. 208 of the judg- 
ment in Dalip Rai v. Beohi Rai (1), I must liold that Sundar’s 
right to the occupancy of the land was extinguished, and with 
the extinguishment of her right the rights of the plaintiiBFs, her 
lessees disappear. The result is that I allow this appeal, and, 
setting aside the decrees of the Courts below, dismiss the plain- 
tiffs’ suit with costs in all Courts. 

Appeal decreed. 


Before Sir John Stanley jKnighfj Chief Justice and, Mr, Justice BurTcitt, 
EAJHUNATH and others (Dependants) GANPATJI and 
ANOTHER (PlAINTIPPS.)^ 

Qicil Frocedure Code, section 215A — Frincijgal and agent — Siiit for an 
account — Form of decree.^ 

In a suit by a principal against an agent for an account, on the fact of 
agency being established, it is the duty of the Court to direct an account to 
be taken of the defendant’s dealings as agent. When once the plaintiff has 
shown that the defendant is an accounting party, it is then for the defend- 
ant to prove the amount of his receipts and disbursements. FCurronath Boy 
Bahadoor v. Krishna Coomar Bulcshi (2) and Bam Das v. Bhagwai Das (3) 
referred to. 

The suit out of which this appeal arose was brought by 
certain persons carrying on a sarafi business in the town of 
Karwi under the style of Sukh Earn Earn Chand to get from 
the defendants an account of a similar business which the 
plaintiffs alleged that the defendants had been carrying on in 
the same town as their (the plaintiffs’) agents. The defendants 
were proprietors of a cloth shop in Karwi carrying on business 
under the style of Sheo Sahai Eaghunath. According to the 
plaintiffs, the defendants were merely agents acting for them 
in the management of a bi’anch firm and receiving as remunera- 
tion for their services half the profits after payment of interest 

#Pirst' Appeal No. 64 of 1902, from a decree of Maulvi Mubammad Mazliar 
-Hasan Khan, Subordinate Judge of Banda, dated the 23rd of December 1901. 

(1) (1899) LL/R., 21-All., 204. (2) (1886) L. It, r 13 I. A , 123. 

(3) Weekly Notes, 1905, p. 1, 
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OB their advances. The defendants on the other band alleged 
that they were partners with the plaintiffs. The arrangement 
between the parties was that the branch business should be 
financed by the firm of Sukh Earn Ram Chand (plaintiffs), and 
that interest at the rate of 9 per cent, per annum should be paid 
to them in respect of any advances made to the branch firm) 
and the balance of profits after payment of such interest was to 
be divided ecpially, that is, -one-half was to go to the firm of 
.Siikh Ram Earn Chand and the other half to the firm of Sheo 
Sahai Eaghiinath. Upon the evidence the Court of first instance” 
(Subordinate Judge of Banda) came to the concluFion that the 
defendants were not partners but agents of the plaintiSs. But, 
instead of directing accounts to be rendered by the defendants, 
that Ooiirt went into the question of profit and loss and came 
to the conclusion that a certain sum was due to the plaintiffs in 
respect of which it proceeJed to pass a decree. The defendants 
appealed to the High Court. 

Pandit Sundar Led, The Hon^ble Pandit Madaii Mokem 
Modmiya and Babu Damodar Das, for the appellants. 

Babu Jogindro Nath Ghaudhri and Maulvi 6k%dam 
Idujtaha, for the les^ondents, 

Stanley, C, J. and Btjbkitt, J. — ^The suit which has 
given rise to this appeal was instituted by the plaintiffs to have 
an account from the defendants of a sarafi business alleged to 
have been carried on by them in Karwi as agents for the plain- 
tiffs. The plaintiffs carry on a sarafi business in Karwi under 
the style of Siikh Earn Earn Chand, and their case is that they 
started a branch firm in the same town, and appointed as mana- 
gers of that firm the defendant Eaghunath and his bro- 
ther Sheo Sahai, since deceased. Sheo Sahai and Eaghunath 
were proprietors of a cloth shop in Karwi which was carried 
on under the style of Sheo Sahai Eaghunath. The defendants 
allege that Sheo Sahai and Eaghunath were not agents of the 
plainti0B^fi^m in regard to the branch business so started, but 
were partner with them, and the main qiiestioo in the case is 
whether or not a partnership subsisted between these persons. 
The terms upon which the bminess was carried on are not dn 
controversy. The arrangement was tliat the branch, business 
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should be financed by the firm of Sukh Earn Earn Chand, and 
that interest at the rate of Es. 9 per cent, per annum should be 
paid to them in respect of any advances made to the branch 
firm, and the balance of profits after payment of such interest 
was to be divided equally, that is, one-half to go to the firm 
Sukh Earn Earn Chand and the other half to Sheo Sahai Eaghu- 
nath. The allegation of the defendants is that this constituted 
a partnership between the members of the firm of Sukh Earn Earn 
Chand and Sheo Sahai Eaghunath in respect of this business. 
The plaintiffs, on the other hand, contend that Sheo Sahai 
and Eaghunath were simply agents acting for them in the 
management of the branch firm and receiving as remunera- 
tion for their services half the profits after payment of interest on 
the advances. Now it is clear upon the evidence that the books 
of the branch firm were headed Sukh Ram Earn Chand a 
memorandum book was adduced in evidence which shows this, 
and, indeed, this fact was admitted by the defendant Eaghunath. 
It also appears that the book was provided by the firm of Sukh 
Ram Earn Chand. It also appears that all the valuable property 
belonging to the branch firm was deposited at night with the 
firm of Sukh Earn Earn Chand, and that Sheo Sahai and Eaghu- 
nath accounted for the profits from day to day to this firm. Eaghii- 
nath, who has been examined, although he alleges that there 
was a partnership between himself and Sheo Sahai and the 
members of the firm of Sukh Earn Earn Chand admits that in 
the memorandum book filed by him the name of the branch 
shop was described as Sukh Earn Ram Chand, but he attempts 
to explain this by saying that the name was so entered in the me- 
morandum book because the book was given to him by the firm 
of Sukh Earn Earn Chand. He also admits that all dealings in 
connection with the piece-goods shop of Sheo Sahai Eaghunath 
were carried on in the name of Sheo Sahai Eaghunath, thus 
drawing a distinction between the two shops. The learned Sub- 
ordinate Judge was satisfied upon the evidence that Sheo Sahai 
and Eaghunath were not partners with the plaintiff^s firm, hut 
were, as the plaintiffs alleged, merely carrying on the business of 
the branch shop as agents and receiving the remuneration to 
which we have referred. In the conclusion at which he arrived 
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we entirely concur. We think that all the circumstances tend 
to show that there was no partnership between these persons, 
but that the real relationship subsisting between them was that 
alleged by the plaintiffs. Upon this finding we agree with the 
Court below, and we affirm so much of the decree of the Court 
below as declares that no partnership subsisted between these 
parties, and that their relationship was that of principals and 
agents. But having so found the Court ought, in accordance 
with the express provision of section 215A of the Code of Civil 
Procedure, to have directed an account to be taken, such as 
was asked for in the plaint. Instead of doing so the Court 
entertained the question of the accounts and came to the conclu- 
sion that in respect of the profits of the business it was reason- 
able to allow a certain sum to the plaintiffs. The sum is not 
arrived at upon any accounts furnished by the defendants or 
appearing in any account books. It is mere guess work. It has 
been pointed out by their Lordships of the Privy Council in the 
case of HiiTTOwMh Roy Bahadiir v. Krishna Goomar Bukshi (1), 
that in a suit for an account the Court, following the general 
rule, ought not to make a final decree at the hearing, but should 
order an account to be taken of the agentis dealings with the 
plaintiff^s money. That is the course which the Court below 
ought to have followed. On finding that there was no paitner- 
diip between the defendants and the plaintiffs, the Court ought 
to have directed the usual agency accounts to be taken. The 
same question came before this Court in the case of Rani JDas 
v. Bhagivat Das (2). There the Court held that, the fact of 
agency being established, it is the duty of the Court to fix 
a date for the furnishing of accounts, and that, once the 
plaintiff has shown that the defendant is an accounting party, 
then it is for the defendant to prove the amount of his receipts 
and disbursements. This present case illustrates the propriety 
of having an account so taken, because if the defendant, who is 
an accounting party, refuses or neglects to furnish an account, 
then it is open to the other side to take advantage of the 
provisions of section 260 of the Code of Civil Procedure and 
enforce obedience to the order of the Court to account by 
{!) (1886) Li E., 13 I. A. 123, ( 2 ) Weekly Xores, ISOoj p, 1. 
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imprisonment or by attachment of property or both. We there- 
fore must, in this respect, allow this appeal and set aside the 
decree of the Court below. Instead of the decree which 
has been passed, we direct that a decree be prepared in the terms 
of the prayer of the plaintiffs^ plaint directing that the defend- 
ants do, before the 15th of February 1905, render an account 
of the agency business carried on by them on behalf of the 
plaintiffs as their agents and with the capital supplied by the 
plaintiffs, and that a decree be passed for any sum which may 
be found to be due by the defendants to the plaintiffs on the 
taking of such accounts. We accordingly direct that the record 
be sent back to the Court below with directions that the order 
of this Court may be promptly carried out and a decree passed 
according to law. We think that the re'^pondents are entitled 
to their costs, and we accordingly so order. 

Appeal decreecL 


Before Mr. Justice BurTcitt and Mr. Justice Aihnan. 

GODU RAM AND OTHEES (OsjECTOIiS) V. SURAJ AIAL AND OTEEES 
(Deoeee-holdees).* 

BivccuHofi of decree — Attachment of debts due to judgmont-d6htors"-'lm]^ro^er 
realization of such debts bg third ^artg- — Application to compel third 
party to disgorge — Limitation — Contempt of Qoxwt. 

Certain plaintiffs attached before judgment some debts due to the defend- 
ants. The defendants sold the right to collect those debts to third parties, who, 
in defiance of the attachmeu t, proceeded to collect some of them for their 
own benefit. The plaintiffs having obtained a decree in their suit, applied to 
the Court to compel the third parties to pay into Court the money which they 
had improperly collected in defiance of the Court’s order. Keld that this was 
not an application in execution of their decree, but an application to the 
Court to exercise its inherent power of punishing for contempt of Court, and 
that the limitation rulers provided for appl’cations to execute decrees did not 
apply to it. ■ 

SuRAJ Mal and others, in a suit against Brij Nath Das and 
others, members of the firm of Suodar Das, attached before 
judgment certain outstandings due to the firm of Siindar Das. 
Notwithstanding this, Godii Ram and others, who had purchased 
from the firm of Sundar Das the outstandings in question and 

* First Appeal No. 65 of 1903 from a decree of Rai Auant R im, Subordi- 
nate Judge of Ghazii>ur, dated the 17th of February 1903, 
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other debts due to the firm^ proceeded to colleet those debts in 
defiaBce of the order of attachmeot. The attaeliiog plaiotiffs, 
Suraj Mai and others, obtained a decree in their suit, and subse- 
quently applied to the Court, as if in execution of their decree, 
asking tiiat Godii Ram and others might be compelled by arrest 
and imprisonment to disgorge the money which they had 
improperly collectel in spite of the attachment ordered by the 
Court. Godu Ram and others objected that execution of Suraj 
MaFs decree was barred by limitation, and also that the relief 
sought by Suraj Mai and others could not be obtained by 
application in execution of their decree, but could only be obtain- 
ed by means of a separate suit. The Court of first instance 
(Subordinate Judge of Ghazipur) over-ruled these objections and 
made an order as prayed. The objectors thereupon appealed to 
the High Court. 

Pandit Sundar Lai and Pandit Moti Lai Nehru, for the 
appellants. 

Babu Jogindro Nath Chaudhri, for the respondents. 

Buekitt and Aikmax, J.J. — In our opinion there is 
nothing in this appeal. We are informed that this appeal is 
brought against an order passed in execution of a decree. Such, 
however, is not the case. The appellants improperly laid their 
hands on certain funds which were in the custody of the Court, 
viz,, certain debts due to the firm of Siindar Das, debts which 
imder an order of the Court had been attached before judgment 
in a suit instituted by the respondents Suraj Mai and others. 
The ground on which the appellants collected those debts was 
an assignment to them by the firm of Sundar Das in execution 
of their decree. Suraj Mai and others asked for sale of those 
debts: the appellants objected, putting forward their own pur- 
chase. That objection was overruled on 29th January 1898. 
Nevertheless, and in spite of the fact that those debts were in the 
custody of the Court, tlie appellants proceeded to colleet some of 
them, and admittedly ha%"e collected a considerable amount. 
In SO doing the appellants were undoubtedly acting in contempt 
of Court. When, therefore, the respondents called upon the 
Court to compel the appellants to disgorge the money and to 
pay it into Court^ imder the penalty, in case of refusalj of being 
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arrestee]^ the apx)lication whioli the respondents mad© in that 
behalf was not an application for execution of their decree, but 
an application to the Court to exercise its inherent powers in 
compelling the appellants to disgorge and pay into Court money 
which they had improperly collected in defiance of the Court's 
order. To such an application the limitation rules provided for 
applications to execute decrees are not applicable. The action 
taken by the Court was proper under the circumstances. It is 
further contended that the respondents' proper remedy was to 
bring a suit against these appellants. To that contention we 
cannot accede. It would have been, we think, an act of 
injustice and a procedure not warranted by the Code of Civil 
Procedure if we were to tell these decree-holders, who were kept 
out of their money for so many years, that their only remedy 
was to bring a regular suit against Godu Ram, Eam Lai and 
their fellow wrong-doers. We think the decision of the Court 
below is perfectly right. We dismiss this appeal with costs. 

Ajp'peal dismissed. 


REVISIONAL CIVIL. 


Before Mr. Justice BurlcUt and Mr, Justice Aihman. 

UODU BAM OTHERS (Objectors) r . SIJRAJ MAL Aisrn others 
(Beoree-holders).^ 

Ciml Procedure Code, sections 2, 244 — Decree ^^—Ajppeal ^ Contempt of Court 

— Order directing refund of moneys realized in defiance of Courts' order-^ 

— Revision. 

Where a Court orders the refund of moneys improperly realized in 
defiance of subsisting orders of attachment, it can only order the refund of 
moneys actually collected: it is not competent to direct a refund of moneys 
recovered as costs of litigation. 

Meld sAso that an order passed in the exercise of the inherent powers 
of a Court to punish for contempt is not a decree, and no appeal lies there- 
from. 

In this case the Court dealt with what purported to be a memorandum 
of appeal as an application in revision under section 622 of the Code of 
Civil Procedure. 

The facts of this case are the same as those out of which 
First Appeal No. 65 of 1893 arose, and are set forth in the 


♦ Civil Beyision No. 60 of 1904. 
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report of that case at page 378 swpra, Godu Earn and others, in 
obedience to the order of the Court, paid into Court the 
amount which they had collected in contravention of the order 
of attachment, but raised an objection that they were entitled 
to set off against this sum the amount which they had 
expended in bringing suits to recover the outstandings of the 
firm of Simdar Das from the debtors of the firm. This objec- 
tion was disallowed, and thereupon Godu Ram and others 
appealed to the High Court against the order of the Subordi'* 
Bate Judge disallowing their objection. On a preliminary 
objection taken by the respondents that no appeal lay, the High 
Court directed the memorandum of appeal to be entered on the 
file as an application in revision, and heard the case as a revi^ 
sion under section 622 of the Code of Civil Procedure. 

Pandit Sundar Led, for the applicants. 

Babu Jogindro Nath Chaudhri, for the opposite parties. 

Burkitt and Aikmaist, JJ. — This case is connected with 
Execution First Appeal No. 55 of 1903, in which we have just 
pronounced judgment. A preliminary objection is raised to the 
hearing of this appeal. It is contended by the learned advo- 
cate for the respondents that no appeal lies. We are 
constrained to say that in oiir opinion that contention is correct. 
The proceedings which formed the subject-matter of Execution 
First Appeal No. 55 of 1903 were not proceedings in execution 
of a decree. They were proceedings by the Court in the exer- 
cise of its inherent power to punish for contempt of Court. 
The proceedings did not come under section 244 of the Code 
of Civil Procedure, and no order, to which the definition of 
“ decree as given in section 2 of the Code applies, was passed. 
Wa must therefore uphold the objection raised by the respond- 
ents. But we think this is a case which we might take up 
under section 622 of the Code of Civil Procedure, and we have 
.aocordiDgly heard the parties as if this were an application 
under that section. In the present case the question before us 
for decision is one of costs. When the order for the arrest of 
one Godu Ram, as mentioned in the previous case, was passed 
in default of his paying in the amount he had improperly 
collected, {the amount he was ordered to pay included, not 
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merely the siinis which he had so improperly collected, but 
also the costs which he had recovered in the execution of his 
decree against the debtors of the firm of Sundar Das, that is to 
say, he has been compelled to pay in, not only the cash he 
collected, but also the costs which he incurred in instituting 
suits against those debtors, which costs were recovered by him 
in execution of decrees agaimst them. In that matter the Court 
below was wrong, and it acted beyond its jurisdiction. The 
Courtj below undoubtedly had no jurisdiction to order Godu 
Ram to pay anything beyond the actual debts he had collected 
from the debtors whose debts had been attached. The Court 
had no power to direct him to pay into Court the costs he had 
received to recoup his own expenses in instituting suits and 
executing decrees against the debtors mentioned above. We 
think so far the order of the Court below must be modified. 
We refer this issue to the Court below for finding and report, 
namely, what sum of money was paid into Court by the appel- 
lants on account of costs which they had realized in execution 
of decrees obtained by them against the debtors of the firm of 
Sundar Das? There is a farther claim by the appellants that 
they should be allowed to deduct from the amount paid by thenoi 
into Court the sum spent in instituting suits and executing 
decrees against the debtors of the firm of Sundar Das and not 
recovered by them in execiitiou of decrees. In that matter we 
cannot help the appellants. That is matter over which the 
Court below had jurisdiction, and, whether it exercised its 
jurisdiction rightly or wrongly, we cannot interfere. The 
lower Court is requested to submit its finding on the above issue 
with as much speed as possible, allowing both the parties to 
adduce evidence. On receipt of the finding ten days will 
be allowed for objection. 
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NtTEJAHAlf BEGAM (Piaimiep) v. PAGHFITE MIEZA ASD othses Ma^ 12. 

(Defend AKTs). ' 

[Oh appeal from tke Court of tlie Judicial Commissioners of Oudli]. 

Construetion of doeument — Deed of trust executed hy King of Oudh providing 
pensions to members of family and support to religious endowment out of 
interest on Government Loan suhseription^‘‘ JSeirs^^ — Descendants ^* — 

Buit for pension on death, of pensioner- — Succession to pension^ 

By a deed of trust dated 23rd November 1839, tbe King of Ondb appro- 
priated the interest of a sum of 12 lakbs of rupees lent to tbe East India 
Company to tbe payment in perpetuity of pensions to certain persons named 
in tbe deed and to making provision for tbe support of a religious endow- 
ment. By AHicle 1 (wbicb stated that tbe interest bas been bestowed as a 
gift on tbe persons named herein”) trustees were named and appointed, and 
after them tbeir descendants,” to manage tbe endowment, and a person wa« 
named, and bis descendants ” after him, as tbe vakil of tbe pensioners 
tbrougb whom tbe pensions were to be paid. Article 2 commended the pen- 
sioners and tbeir ^‘descendants ” to tbe kindness and support of tbe Govern- 
ment. Article 3 provided for tbe gift over of tbe pensions in tbe case of 
any of tbe pensioners, or after them any of tbeir heirs” dying without 
“heir/* Article 4 referred to tbe trustees of tbe eudowmeut aud tbeir 
“ descendants ” and in case no “ descendant ” remained, provided for tbe 
appointment of one of tbe pensioners “ in place of tbe person dying without 
heir,” Keld by tbe Judicial Committee (reversing tbe decision of tbe 
Court of tbe Judicial Commissioners of Oudh) that on tbe true construction 
of tbe deed tbe succession to a pension on tbe death of one of tbe pensioners 
was not limited to an heir who was also a descendant, but tbe beir by 
Muhammadan law of tbe deceased pensioner (in this case tbe sister) was 
entitled to succeed. 

Wawah Sultan Mariam Begam v. Kawah Sahib Mirza (1) distinguished. 

This construction did not introduce any inconsistency between Article 2 
and Articles 1 and 3 of the deed, because the class of persons mentioned in 
Article 2 could not be assumed to be precisely co-extensive with tbe class who 
could, under tbe latter articles, enjoy tbe pensions. 

Even if tbe words “ heir ” and “ descendant” were used as convertible 
terms in portions of tbe deed relating to tbe devolution of the rights of tbe 
managers of tbe endowment and of tbe vakil of tbe pensioners, that would 
not affect the right of succession to the pensions, tbe descent of tbe trusteeships 
and the descent of tbe beneficial interest in tbe pensions being distinct things, 
and there being nothing to show they were intended to be governed by tbe 
same rules. 


Bresent Lord James of Hkebfoed, Lord EoBEBTSOiir, Sib Andeew 
ScoBDi, and SiB Aethub Wilson. 

(1) (1889) L.R.,16L A.,176j I. L. E., 17 Calc., 234. 
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Appeal from a judgment and decree (20th Juno 1899) of 
tne Court of the Judicial Commissioner of Oudh, by which a 
decree (3rd November 1898) of the Subordinate Judge of Luck- 
now was reversed, and the appellant’s suit dismissed with 
costs. 

The suit raised the question of the title to a pension granted 
under a deed of trust dated 23rd November 1839 by Mahomed 
Ali Shah then King of Oudh, to one of his danghters-in-law 
Nawab Khakan Bahu, and the sole question on the appeal w^as 
whether on the construction of the deed the appellant was 
entitled to such pension. 

The circumstances under which the deed was executed were as 
follows : — On 22nd November 1838 a treaty was made between 
Mahomed Ali Shah and the Ea«^t India Company by which the 
King lent to the Company 17 lakhs of rupees and the Company 
agreed to pay the interest in perpetuity as pensions to certain 
persons named by the King, and their heirs or descendants. 
That treaty is printed in Aitcbeson^s Treaties, ed. 1863, 
Vol. II, page 178. Early in 1839 the King was cledrous of 
negociating a further treaty making a further loan to provide 
for the maintenance of a mosque and tomb and to provide pen- 
sions for some persons whose names he had omitted in the treaty 
of 22nd November 1838. With this object he communicated 
with the Resident at Lucknow and on 11th January 1839, there 
commenced a correspondence between the King through the 
Resident at Lucknow and the Government, the result of which 
was that the Government declined to negociate any further 
treaty, but suggested that the King should subscribe to a 
Government loan then on the point of being issued, and 
appropriate the interest in any way he pleased. In the result 
the King executed the deed of trust of 23rd November 1839, 
and the Government issued a promissory note for 12 lakhs of 
rupees in the name of the King of Oudh who endorsed the . 
note making the interest payable to the persons named in 
the deed. To make provision for the better administra- 
tion of the trust Act XV of 1878 was passed; and at the 
date of the suit the respondents were th© trustees under the 
deed. 
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Nawab Kliakan Balni died on 2L^fc Maroh 1889 and on 6tili 
'Kovember 1897 the siiib was -br-joght by the appellant on the 
refnsal of the trustees to pay her the pensioDj to which she 
claimed to be entitled as the sister andsole heir by Muhammadan 
law of Kawab Khakan Balm. The relief claimed in the plaint 
was a declaration of the plaintiff’s title and the pay moot to her 
of the arrears of the pension amounting to Es. 10,600, 

The deed is set out in their Lordships’ judgment. 

The defendants pleaded that on the proper construction of 
the deed of trust only such of the heirs of a deceased pensioner 
as were also his or her issue were entitled to succeed. 

The only one of the issues now material was the 3rd^ w^hether 
the plaintiff was entitled to the whol^ or pait of the pension in 
dispute. 

On the construction of tbe deed the Subordinate Judge was 
of opinion that on the death of a pensioner the pension was 
payable to the heir or heirs under the Muhammadan law irrespec- 
tive of the fact that such heir was not the issue of the deceased. 
He tlierefore decreed the plaintiffs claim. 

On appeal the case came before tbe 1st Additional Judicial 
Commissioner (Mr. G. T. Spaij^kie) and the 2nd Additional 
Judicial Commissioner (Mr. W. BLEi3:isERHASSETT) tbe material 
portion of whose judgment was as follows : — 

The question for decision in this appeal is whether on a 
proper construction of the deed of trust the pension enjoyed by 
Nawab Khakan Baku is heritable by ber beirs generally or only 
by her descendants. . * ^ ^ , 

In the case of Nawah Sultan Mariam Begum v. Mawah 
(1) their Lordships of the Privy Council decided 
that on a proper construction of the deed of engagement (2) in 
that document ‘^the words ^heirs’ and ^ issue’ are used as 
convertible terms, so that in that document the wmrd ^ beirs’ 
most mean heirs who are issue and 4ssue’ must mean issue w^ho 
are heirs. 

The decision of the question as to whether the pension, 
enjoyed by Nawab Khakan Baku devolves on her descendants 

(1) (1889) li. E., 16 I, A., 175; I. L. (2) Tlie Treaty of 22iid i^oTem- 
E., 17 Calc., 234. ■■ . ^ ber 1838. 
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only depends on what is the meaning of the words ^ heirs ^ 
in articles 1 and 3 of the deed of trust. The meaning of the 
words is open to doubt because the word ^ heirs ^ is used in the 
4th article as meaning an heir who is a descendant. 

^^It was contended for the defendant that the Court could 
look at the deed of engagement for the purpose of ascertaining 
the sense in which the word ^ heirs ^ was used in the deed of 
trust, and the case cited above was relied on as establishing 
that the word ^ heirs ^ in the deed of engagement was used 
as meaning heirs who are descendants. For the plaintiff it 
was contended that the Court could not look at the deed of 
engagement, and that that case should not be regarded as an 
authority as to the meaning of the word ^ heirs ’ in the deed of 
engagement, as their Lordships of the Privy Council had not a 
correct translation of that deed before them, and the question 
before them was not as to the right of succession of collateral 
heirs. 

I am of opinion that in order to interpret the meaning of 
the word ^ heirs ’ as used in the deed of trust, the Court cannot 
look at the deed of engagement to see in what sense the word 
^ heirs ^ is used in that deed. The deeds do not relate to the 
same matter and do not form part of the same transaction. It 
is only when two or more deeds represent a single transaction 
that they can be treated as one deed for the purpose of inter- 
pretation. The deed of trust and the deed of engagement do 
not refer to each other, and in my opinion there is no evidence 
that they are parts of the same transaction. If we could look 
at the deed of engagement, I should be disposed to hold that we 
were bound to accept the interpretation placed on it by their 
Lordships of the Privy Council. * * * * 

‘^The Court is not bound to construe the word ^ heirs ^ in 
articles 1 and 3 of the deed of trust as meaning heirs who are 
descendants, merely because in the 4th clause of that deed the 
word ^ heir ^ is used in the sense of an heir who is a descen- 
dant, unless there would otherwise be a manifest inconsistency 
or the Court would be defeating the plain intention of the 
King— In re Warren^s Trusts (1). I do not think that if the 

. ( 1 ) (1884) L. E., 26 Oil. D., 208 (216). 
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word ^ keirs ^ in articles 1 and 3 is not interpreted to mean 
heirs who are descendants^ there would be a manifest inconsis- 
tency between those articles and article 4, arising from the fact 
that if the word is not so interpreted, the office of a trustee would 
devolve on the descendants of the trustee, but the pension payable 
to Mm might devolve on a person who was not his descendant. 
But to interpret the word as meaning heirs generally, seems to 
me to be manifestly inconsistent with the provisions of article 
2. In that article the King declares that it is necessary that 
the Eesident for the time being should treat the pensioners 
enumerated in the deed and ^ their descendants ^ with kindness, 
and, considering them deserving of the support of the British 
Government, always afford them his aid and assistance. Who 
were the persons for whom the King invoked the kindness, aid 
and assistance of the Resident for the time being ? Clearly, the 
persons to whom the pensions were payable. If so, the persons 
intended by the King to be the recipients of the pensions after 
the pensioners, were their descendants. But if the word ^ heir ^ 
in articles 1 and 3 means heirs generally, then the King intend- 
ed that the heirs generally of pensioners should receive the 
pensions. There is therefore a clear inconsistency. The only 
way to avoid this inconsistency is by restricting the meaning of 
the word ^ heirs ^ in articles 1 and 3 to heirs who are descen dants, 
for the word Meseendants ’ in article 2 cannot be construed as 
meaning heirs generally. 

^^Por these reasons, I think that the word ^ heirs ^ in articles 
1 and 3 means hdxs who are descendants, and that on a propef 
construction of the deed of trust, the pension which Kawab 
Khakan Baku enjoyed does not devolve on her heirs generally, 
but on her heirs who are her descendants. The plaintiff is 
therefore not entitled to the pension enjoyed by that lady.’’^ 

The suit was therefore dismissed. 

Pending the hearing of the appeal to the Privy Council the 
appellant died and her heirs and legal representatives were 
substituted for her on the record. 

On this appeal 

S. Cowell for the appellant contended that the deed of trust 
was to be construed by itself, and not with reference to the 
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treaty of 22n(l November 1838, nor to the construction put upon 
the latter document by the Privy Council in Nciwah Sultan 
Mariam Begum v. Naimh Sahib Mirza (1). Construing the 
deed by itself, it appeared from the clear and unambiguous 
meaning of articles 1 and 3 that it was not necessary for the 
plaintiff to succeed that she should be a descendant of the 
deceased pensioner : it was sufficient that she was her heir. The 
words were not limited to heirs who were also descendants. 
Nor was there any inconsi^^teney between articles 1 and 3 and 
article 2 in the use of the terms “ heirs and descendants.^^ 
Article 2 related to a different matter, and was not intended to 
limit or define the gift. 

[Counsel for the appellant was stopped by the Court who 
called upon the respondents to support the construction put on 
the deed by the Judicial Commissioners.] 

De Oruyther for the respondents contended that the deed 
must be construed as a whole, all the articles together, and that 
article 2 in treating heirs and descendants^^ as having the 
same meaning was inconsistent with articles 1 and 3, on any 
other construction than that the persons who \vere entitled to 
interest were heirs who were also descendants. That construc- 
tion. would be in accordance with the interpretation put by the 
Privy Council on the treaty of 22nd November 1838 as to which 
a similar question arose in the case of JSfawah Sultan Mariam 
Begum v. Nawab Sahib Mirza (1), the decision in which, it 
was submitted, should be taken as being a guide to the construc- 
tion of the present document. The terms of article 4 of the 
deed of trust also showed that the words descendant and 
‘‘heir^^ were intended to be used in the deed as equivalent 
terms. The circumstances leading up to the execution of the 
deed of trust were referred to as indicating the same intention. 
As to the construction which had been put on the word 
^^heir/^ reference was made to Hanooman Persaud Panday v. 
Mundraj Eoonweree (2). The deed to be construed w^as a 
deed of trust ; there was no engagement on the part of the 
Govern ment to pay the pensions ; and they were not intended 


(1) (1R89) L. R., 3^ I. A„ 176 j 1. L. B., 
17 Calc., 284. 


(2) (me) 0 Moo., I* A., 393 j 
(412). 
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to be paid for ever. Bishamhhar Nath v. Imdad All Khan (i) 1905 

was referred to. — ; — ^ — — 

.. Cowell was not heard in reply. Be&ak 

... 1905, May l^th . — The judgment of their Lordships was PAOHitTR 

delivered by Sis Arthur WiLisoN: — “Mibza. 

This appeal relates to the construction of a deed of trust, 
executed on the 23rd E’ovember 1S39, by Muhammad Ali Shah, 
then King of Oadh, by which he settled a sum of money 
deposited with or lent to the East India Company, as security 
for certain pensions for the benefit of persons connected with 
his family, and for other purposes. One of the original pen^ 
sioners w^as a daughter-in-law of the King, Nawab Khakan 
Bahii, who died on the 21st March 1839. The original appel- 
lant, Khakan’s sister and her sole heir according to Miiham-* 
madan law, claimed to be entitled to succeed to the pension, 
and brought the present suit against certain trustees to establish 
her title and to recover arrears. The only question is whether 
^ the title to the pension descended to the heirs general of the 

original pensioner, or whether the right to succeed was limited 
to heirs who are also issue. 

The deed is a very short onej and according to the translation - 

i. embodied in the judgment of the Subordinate Judge, which all 

parties have accepted as correct, it is in substance as follows 
“Article Is fc. Tliesumof' twelve lakhs of Lncknow rupees , , 

„ . has been deposited by ns ia perpetuity in the Honourable Company’s 
Treasury .... and the interest .... has been bestowed as a ^ 

gift upon the persons herein mentioned, and for the expenses of Huseina- 
had Mubarak, &c. We have nominated and appointed .... and after 
them their descendants, generation after generation, to the situation of 
or Superintendents of Mosque, and ..... and his descend- 
ants after him to the duties of vakeel of the pensioners only . . . , 

“It is incumbent on the officers of the Honourable Company’s Govern- 
ment to pay in perpetuity .... to ” (the Daroglias of the Mosque) 
and to their descendants, generation after generation .... the money 
'3i for the expenses of the Huseinahad Mubarak • . • . The stipends of 

the pensioners are to be paid through ” (the Vakeel) , , , , “and should 
any of the ptnsioasrs enumerated iu this deed, or their heirs, go and reads 
within the territories of the Honourable Company, the Resident for the time 
being shall cause their pension to he remitted to their place of residence/’ 

(The list of pensioners follows, of whom Hawah Ehakan Bahu is one.) 

(1) (1880) L. R., 17 I. A., 181 ; I. L. E., 18 Calc., 216. 
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'‘Article 3nd. As the pensioners enumerated in this deed are the 
objects of our peculiar consideration and favours it is necessary that the 
Kesident for the time being owing to the union and friendship subsisting 
between the two Governments treat them and their descendants with hind- 
ness, and considering them deserving of the support of the British Govern- 
ment, always afford them his aid and assistance. 

“ Article 3rd, Should it happen that any of the said pensioners or after 
them any of their heirs die without heir, the pension of the deceased shall be 
paid by the Be si dent for the time being for the expenses of Huseinabad 
Mubarak, &c. to the Superintendent .... 

" Article 4th. As the whole of the income and disbursements of Huseina- 
bad Mubarak and .... have been placed ontirely at the disposal of” 
(the DarogTiaa) “ . . . . it is necessary, that they and their descendants 

should receive with honesty the sums set apart .... and should no 
descendants of the Mutawallis or Superintendents of the Mosque or of the 
Vakeel remain, let the Kesident for the time being, with the concurrence of 
three-fourths of the pensioners, aj^point in the place of the person dying 
without heir one of the pensioners to the situation of the person dying 
without heir.” 

The deed provides for two things, the religions endowment 
and the pensions, and appoints trustees to administer the one 
and a vakil to pay the other, with a gift over, in case of the 
lapse of any of the pensions, of the amount so set free to the 
religious endowment. 

The clauses dealing directly with the beneficial enjoyment 
of the pensions and the succession to such enjoyment are clauses 
1 and 8, These clauses are not framed as clauses of similar 
purport would probably have been framed by lawyers in this 
country. Clause 1, which embodies the gift, contains in the 
actual terms of gift no words of limitation. These are to be 
sought partly in other words in clause 1, but more clearly in 
clause 3, which deals with the expiration of the pensions and 
the gift over. And this is a method of dealing with such 
matters not unfamiliar in Indian documents. 

If these clauses stood alone there could be no doubt, first, 
that the pensions were to descend by inheritance (which is not 
disputed), nor secondly, that the descent was to be to heirs 
general. 

But it is said that the literal meaning of these clauses must be 
rejected, and that heirs’^ must be understood as including only 
heirs who are also issue j and for this three reasons are given • 
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JFirst; it is said (and this is true) that in the year 1838, a 
year before the execution of the present trust deed, the King 
executed another document of the nature of a treaty or 
arrangement with the East India Company, by which he 
settled pensions upon other members of his family ; that that 
document was construed by this Board in the case of Nawah 
Sultan Mariam Begum v. Nawah Sahib Mirza (1) in which it 
was held that in the document then under consideration, in 
which the words “ heirs’^ and issue were both used, each 
must be understood as meaning heirs who were also issue ; and 
it was argued in this case that the document so construed should 
be used for the purpose of ascertaining the meaning of the one 
now before their Lordships. With respect to this contention 
their Lordships entirely agree with the learned Judges in the 
Appeal Court in India. The dociunent now in question does 
not embody or refer to the earlier document; the two docu- 
ments are not in any sense parts of one transaction ; they are 
not even contemporaneous documents. Nor does the decision 
on the earlier document afford a precedent for the interpreta- 
tion ol that now in question, for the language of the two docu- 
ments is entirely dissimilar. 

Apart from the attempt to import the meaning of the 
earlier into the construction of the later document, and limiting 
the inquiry to the language of the latter alone, two arguments 
were used. One was founded upon Article 2 of the deed of 
trust, which commended to the kindness and support of the 
British Government the pensioners and their descendants,” 
The Appeal Court in India differing on this point from the 
First Court, thought that this clause introduced a manifest 
inconsistency with clauses 1 and 3 if construed literally. But 
this can only be so on the assumption that the class of persons 
commended to the good offices of the British Government were 
of necessity exactly co-extensive with the class who could 
enjoy the pensions. And their Lordships are nob prepared to 
make this assumption. 

The only point that remains for consideration is the argil* 
ment based upon a comparison of certain words in clauses 1 and 
(1) (1889) L. B., 16 I, A. 175 ; I. L. B., 17 Calc., 234. 
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4 of the deed; relating to the devolution of the rights of the 
miitawallis of the religious endowment and of the vakeel of the 
pensioners; in which it is said that the terms heirs and de- 
scendants^’ are used as convertible terms, and it was contended 
that for this reason the word ‘^heirs’’ must, throughout the 
whole deed; mean heirs who are also descendants. This conten- 
tion did not find favour in either of the Courts iu India. 


And their Lordships think that those Courts were right. The 
descent of the trusteeship and the descent of the beneficial 
interest in the pensions are distinct things, and their Lordships 
have no right to assume that the King intended them to be 
governed by the same rules. The ambiguity of the language 
used on the one subject cannot control the dear and unambi- 
guous words employed with regard to the other. 

Their Lordships will humbly advise His Majesty that the 
decree of the Judicial Commissioner’s Court should be set aside 
with costs, and that of the Subordinate Judge restored. 

The respondents will pay the costs of this appeal. 

Appeal allowed. 

Solicitors for the appellants : Barrow, Rogers and NevilL 

Solicitors for the respondents : T. L. Wilson & Co. 

J. V. w. 



1904 APPELLATE CIVIL. 

December 4, 

Before Mr. Jmtice Sir William BurlciU and Mr. Justice Ailcman, 
PIEMAI^ANI) AND ANOTHEE (Deceee-hoeders) V. L OK MAN BAS 

AND OTJBEES (OXJDGMENT-DEB'XOES).’^ 

Mortgage — Bedenijgtion-^ 'Execution of decree— Medemjgtion money j^aid into 
Court, but jgart subsequently withdrawn in execution of plaintiffs* decree 
for costs. 

Where the full amount fixed by the Court in a decree for redemption of 
a mortgage was paid into Court within the time limited by the decree, it was 
held that the plaintiffs mortgagors did not lose their right to possession of 
the mortgaged property by the fact of their having attached and withdrawn 
from Court a portion of the sum so paid in execution of their decree for costs 
of the suit. 

^ First Appeal No. 36 of 1904, from a decree of Maulvi Muhammad 
Ahmad AU Khan, Subordinate Judge of Aligarh, dated the 5th of February 
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■In this case Parmanand and Manna Lai held a decree^ 
dated the 23rd of December 1899, for redemption of certain 
property. Within the period limited by the decree, namely, 
on the 20th of January 1900, the decree- holders deposited the 
amount of the decree, Rs. 6,000, but out of this amount they, on 
the 19th of February 1900, proceeded to attach Es. 641, being 
the amount of costs awarded to them by the Court of first 
instance. On the 30th of March 1900 an appeal iras instituted 
in the High Court by the judgment-debtors. This appeal was 
dismissed on the 19th of May 1902, and a further sum of 
Rs. 213-8-3 was decreed as costs in favour of the decree-holders. 
This amount also the decree -holders proceeded to attach out of 
the Rs. 6,000 deposited in the lower Court in pursuance of 
their decree for redemption. The decree- holders realized the 
full amount of their costs; and on the 8th of July 1902 they 
got possession of the mortgaged property. On the 4th of 
October 1902 the mortgagees applied to the lower Court asking 
to have the mortgaged property restored to them upon the 
ground that the decree-holders had not paid in the full amount 
of the decree. They admitted that Rs. 6,000 had been deposit- 
ed, but contended that by attaching part of that sum for their 
costs they had reduced the amount in Court below what was 
necessary to entitle them to get possession of the property. The 
Court of first instance (Subordinate Judge of Aligarh) accepted 
this contention and directed the property to be restored to the 
mortgagees. From this order the decree- holders appealed to 
the High Court. 

• Mr. A. E. Ryves, Babu Jogindro Chciiidhri and Munshi 
Oohind Prasad for the appellants. 

Pandit Sundar Lal^ Pandit Moti Lai Nehru and Munshi 
Gulmri Lai, for the respondents. 

Burkitt and AiKMiN, JJ. — In this case the appellants 
obtained a decree for redemption against Lokman Das and 
others on the 23rd of December 1899. The decree directed the 
appellants to pay Rs. 6,000 into Court as redemption money 
within six months from the date of the decree. On the 20th 
of January 1900 the decree-holders deposited Rs. 6,000. When 
the decree-holders obtained their decree for redemption, they 


1904 


©. 

I/OSMAH 

Das. 


1S04 


Pabmakand 

V. 

Lokman 

Das. 


394 1:HE iHDIAIjr law BEPOlStTS, [VOL. xxvit. 

also obtained a decree for costs to tli© amount of Es. 641 against 
the judgment- debtors. Subsequently to the deposit of Es* 6^000 
the decree-holders attached Es. 641 out of the Es. 6^000 they 
had deposited in Court, and they attached it in execution of 
their decree for costs. We may notice here that the Subordi- 
nate Judge has throughout his judgment mad© a blunder upon 
this matter. He has said in several places that this attachment 
for costs was made after an appeal to the High Court had been 
instituted. But we find that such is not the case. The appeal 
to the High Court was not instituted until the 30th of March 
1900, whereas the attachment of Es. 641 was' made in the pre- 
vious month. On appeal the decree of the lower Court was 
affirmed, and the plaintiffs decree-holders were given a further 
decree for costs to the amount of Es. 213-8-3. To recover this 
amount in execution the decree-holders made a further attach- 
ment upon the Es. 6,000, and in execution of their two decrees 
for costs recovered the amounts decreed to them, and finally in 
execution of their decree for redemption possession was deliver- 
ed to them on the 8th of July 1902. On the 4th of October 
1902 the mortgagees, respondents here, applied to the Court 
below to have the property restored to them which had just 
been handed over to the plaintiffs decree-holders on redemption. 
The ground of their application was that the decree-holders 
had not paid in the amount sufficient to redeem the mortgage. 
They admitted that Es. 6,000 had been paid in, but their 
contention was that by atbachiug the Es. 641 the appellants had 
reduced the sum available to pay off the decree. Strange to say 
the Court below has accepted this contention. We are unable 
to follow the Court in that. It is admitted that the judgment- 
debbors, respondents here, have obtained every farthing they 
were entitled to on redemption of their mortgage. All they 
were entitled to was Es. 6,000, less the amounts of the successful 
decree-holders^ decrees for costs, and that amount they have got. 
Whether the decree-holders were wise in paying in the whole of 
Es. 6,000 and then attaching Es. 641 for costs, or whether they 
ought to have paid Es. 6,000 less Es. 641, is a matter as to 
which we say nothing. But the fact remains clear and iindis-* 
pnted that the judgment-debtors have got every farthing to 
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which they were entitled. This being the case^ why then the 
Subordinate Judge on such flimsy grounds has turned the decree- 
holders out of the property they bad just redeemed, we fail to 
comprehend. We think the order of the Court below was wrong. 
We set it aside, and direct that the property in question be 
restored to the decree-holders, appellants here. We give the 
appellants their costs in this Court and in the lower Court. 

4-Ppeal decreed^ 


Before Mr, Justice Sir William BurTcitt and, Mr, Justice Ailcman. 
MUHAMMAD HUSAIN ain’d othbes (Dependants) MUL CHAND 

AND OTNBBS (PdAINTIBPS)-* 

Act Wo. XV of {Indian Limitation Act) schedule XI, article 144 — Limi- 
tation — Adverse possession — Mortgage — Bossession adverse as against 
mortgagee not necessarily adverse as against mortgagor. 

Possession of mortgaged property obtained by ouster of a mortgagee 
in possession is not necessarily adverse to tbe mortgagor also, for the reason 
that sucli possession, so far as tbe mortgagor is concerned, cannot become 
adverse until tbe mortgagor becomes entitled to immediate possession. 
Chinto V. JanTci (1), and Be joy Chunder Banerjee v. Kally Brosonno MooTcer- 
jee (2), referred to. 

The facts of this case are as follows : — 

One Madad Ali was originally the proprietor of the pro- 
perty in suit. On the 11th of April 1852 Madad Ali sold all 
his proprietary rights to one Husain Bakhsh, who, on the 17th 
of July 1853, mortgaged the same for Es. 300 to Ali Halim, 
In 1863 Gulshan Ali, son of the original proprietor, Madad Ali, 
took possession of the property. The heirs of Ali Hatim 
brought a suit to recover possession as mortgagees, and obtained 
a decree in that suit on the 6th of February 1863. This decree 
does not, however, appear to have been executed, but on the 
22nd of October 1866 Gulshan Ali executed a qabuliat in 
favour of the representatives of the mortgagee. Subsequently, 
the Government revenue having fallen into arrears, the pro- 
perty in suit was farmed out to another co-sharer. It was 
released on the 1st of January 1881, and shortly after this the 
name of Husain Bakhsh, the mortgagor, was removed from the 

* First Appeal No, 8 of 1904, from an order of Syed Mubammad Ali, 
District Judge of Jaunpur, dated tbe lltb of December 1903. 

(1) (1892) I. L. R., 18 Bom., 51. (2) (1878) I, L.R., 4Calc., 327, 
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khewat and the name of Gulshan AH recorded in its place, an 
after Gulshan AH^s death the names of his heirs were recorded 
in the village papers. Meanwhile the heirs of Husain Bakhsh, 
the mortgagor, sold the equity of redemption to the plaintiflFs, 
W'ho brought the present suit to redeem the mortgage of the 
17th July 1853. The Court of first instance (Munsif of Jaun- 
pur) found that the possession of Gulshan Ali and his heirs had 
been adverse for more than twelve years and accordingly dis- 
“missed the suit. The plaintiffs appealed to the District Judge, 
who, being of opinion that, whatever effect the possession of 
Gulshan Ali and his heirs might have as against the mortgagee, 
they had not acquired a title by adverse possession as against 
the mortgagor, allowed the appeal and remanded the case under 
section 562 of the Code of Civil Procedure for decision on the 
merits. Against this order of remand the defendants appealed 
to the High Court. 

Mr. J5. E, O^GonoT, for the appellants. 

Babu Jogindro Nath Chaudhriy for the respondents. 

Burhitt and Airman, JJ. — In our opinion the decision of 
the learned Judge isriglit. It is unnecessary for us to enquire 
whether the possession of Gulshan had or had not become 
adverse to the mortgagees, the representatives of Raja Ali 
Hatim. That is immaterial in this case. What the Court of 
first instance found is that the possession of Gulshan Ali was 
adverse to the mortgagor. The learned District Judge on 
appeal says he has been unable to discover anything to show 
that the possession of Gulshan Ali was adverse to the mortga- 
gor, and it has been more than once laid down by the High 
Courts of this country that possession which may be adverse 
to the mortgagee is not neces-arily adverse to the mortgagor, 
the reason being that the possession adverse to the mortgagor 
can only arise after the mortgagor has become entitled to imme* 
diate possession. Here the mortgagor was not entitled to such 
possession, nor would he be entitled to it until he redeemed the 
mortgage. We cannot say that any steps taken, apparently 
without any statutory authority, by the Assistant Collector or. 
Tahsildar to remove the name of the original vendor from the 
record and sixbstitut»e that of Gulshan ^li as owner could in any 
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■way affect the title of Hnsaia Bathali or constitute adverse 
possession against him (Husain Bakhsh) in Gulshan Ali. As 
authority for the proposition we have just laid down we refer 
to the case of Chinto v. Janhi (1), and the observations of 
Mr. Justice Markby in Bejoy Chimder Banerjee v. Kally Pro- 
sonno Mookevjee (2). For these reasons we affirm the decree 
of the Conrt below and dismiss this appeal with costs. 

Api^eal dismissed. 


HEVISIONAL CRIMINAL. 19-4 

Decemher f, 

before Mr. Justice Sir William JBurTciii and Mr. Justice Ailkman. 

EMPEROR GEORGE POWELL « 

Criminal Procedure Code^ sections 443 et seqq^ — JEHurojpean JBritisli subject-^ 
claim of status as a ^European JBritislk subject without claim to be tried 
hp a jury — District Magistrate ^Jurisdiction, 

One G. P., who was sent for trial before a District Magistrate on a 
diarge of riotiog under section 147 of the Indian Penal Code, claimed that 
he was a European British subject, bnt did not ask to he tried by a jury. 

The Magistrate after inquiry found that G. P. was not a European British 
subject, tried and convicted him under section 147, but passed upon him a 
sentence, which, as District Magistrate, he could legally have passed upon a 
European British subject. G. P. appealed to the Sessions Judge. The Ses- 
sions Judge, on the question being again raised, found that G, P. was a 
European British subject, and thereupon set aside his conviction and sen- 
tence and directed that he should be retried by the District M'lg'strate, 

Eetd that this procedure was erroneous. Inasmuch as the appellant had 
never claimed to be tried by a jury, and the Magistrate who had tried and 
convicted him was competent to try him as a European British subject and 
had passed a sentence which was not in excess of his powers as a Magis- 
trate trying a European British subject, the Sessions Judge on finding that 
the appellant was a European British subject should have gone on and heard 
his appeal on the merits. Empress of India v. Berrill (3), distinguished, 

Oj^e George Powell and his sons Arthur and Frank Powell 
were convieted by the OfBciating District Magistrate of Saha- 
ranpur under section 147 of the Indian Penal Code and fined, 
the first Ps. 250, and the other two Es. 100 each. At their 
trial before the District Magistrate George Pow^ell and his sons 

Criminal Revision No. 647 of 1904. 

(1) (1892) I. L. R., 18 Bam., 51. (2) (1878) I. L. B., 4 Qilc., 327 

at p. 329, 

(3):(I879) _L L. 4 AU,, 141 , 
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pleaded their status as European British subjects, but this plea 
was disallowed. They then appealed from their convictions 
and sentences to the Sessions Judge, and also questioned the 
correctness of the Magistrate's finding as to their status. On 
the latter point the Sessions Judge found that George Powell 
was a European British subject, but that his sons were not. 
The Sessions Judge did not, however, proceed to hear George 
PowelFs appeal on the merits, but directed George Powell 
to be retried by the District Magistrate. The Sessions Judge 
was of opinion that the effect of the decision in the case of 
Empress v, Berrill (1), was that the District Magistrate had 
no jurisdiction to try George Powell, he being in fact a Euro- 
pean British subject and having raised before the Magistrate 
the question of his status as such. Against the order of the 
Sessions Judge directing a retrial George Powell applied in 
revision to the High Court, his main plea in revision being 
that as he had never claimed to be tried by a jury, and as the 
sentence passed by the Magistrate was not in excess of the 
Magistrate's powers had he tried the applicant as a European 
British subject, the action taken by the Magistrate was not 
without jurisdiction, and there was no reason why the Sessions 
Judge should not hear his appeal on the merits. 

Mr. G, Ross Alston^ for the applicant. 

The Assistant Government Advocate (Mr, W. K. Porter) , 
for the Crown. 

BuRKiTTand Aikmai^, JJ. — In this case one George Powell 
and his two sons, Prank and Arthur Powell, were convicted 
by the District Magistrate of Saharanpur of having committed 
an offence punishable under section 147 of the Indian Penal 
Code and were sentenced to pay a fine, and in default of pay- 
ment to a term of imprisonment. At the trial before the 
Magistrate the accused put forward a claim to be tried as 
European British subjects. The Magistrate took evidence on 
that point and eventually rejected the claim. The trial then 
proceeded in the ordinary way. 

On their conviction the accused appealed to the Sessions 
Judge. In their appeal they reasserted their right bo be tried as 
(1) a879) I.L.B., 4A1V141. 
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European British subjects and they also impngnecl tbe deci?ion 
of the Magistrate on the merits. Tbe Sessions Judge beld 
tbat tbe elder appellant^ George Powell, was a European Brit- 
isb subject, but tbat bis sons bad not that privilege. He 
therefore held that the trial of George Powell was illegal, and 
setting aside the conviction in his case be directed the Magis- 
trate to retry George Powell as a European British subject. 
The learned Judge rejected the appellant's petition to have the 
case argued against himself on the merits, as he did not claim' 
to be tried by jury. He passed no order on George PowelPs 
appeal on the merits. 

George Powell has now applied to this Court in revision 
asking that the order of the Sessions Judge directing a new 
trial should be set aside, and that the Judge should be directed 
to take up and dispose of his appeal. His learned counsel con- 
tends that the object for which Ms client desired to be tried by 
the Magistrate as a European British subject was that he might 
have the benefit of the restricted powers of punishment wbicb 
gucb a person enjoys when tried by a Magistrate, and points out 
tbat bis client did not claim either before tbe Magistrate or 
before tbe Judge to be tried by a jury, and also tbat tbe sen- 
tence passed by tbe Magistrate was one which tbe Magistrate 
could have legally passed if be bad found tbat George Powell was 
a European British subject. In this last matter this case differs 
essentially from the case of Empress v. BerriU (1)^ on the 
strength of which the Sessions Judge acted. In the latter case 
the Magistrate had pa^ed a sentence of rigorous imprisonment 
for one year and of fine, which is a sentence he could not have 
passed on a European British subject. If this case be sent 
back for a new trial by the Magistrate, the only benefit the 
accused would gain would be that he might claim trial by jury. 
That privilege he did not claim from the Magistrate nor from 
the Judge, and we do not see that the law constrains us to compel 
him to claim it. The privileges which a European British sub- 
ject as such enjoys when tried for an offence by a District 
Magistrate are, firstly, that the Magistrate's powers of punish- 
ment are much restricted, and, secondly, that he can claim 
(1) (1879) I. L.II., 4 A1I.,14L 
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trial by jury. The latter privilege the appellant here has 
not claimed. His plea is that as the sentence passed by the 
Magistrate was such a sentence as he could legally have passed 
in the case of a European British subject^ there is no reason why 
against his will the applicant should be forced to undergo a 
new trial. His appeal to the Sessions Judge as to his position 
as a European British subject was, he says, instituted with a 
view to establish his status as such subject, and that status 
being now established he desires that the appeal on the merits 
against his conviction should be heard and disposed of. We 
think this reasonable. We see no advantage in compelling the 
appellant to undergo a new trial, the proceedings at which (in 
case he should not claim to be tried by a jury) would be in 
every way the same as at the former trial, and the sentence 
passed on which new trial would be appealable to the Court of 
Session. In our opinion the order of the Sessions Judge direct- 
ing a new trial was a wrong order. We set it aside and now 
direct the learned Sessions Judge to hear and dispose of the 
appeal instituted by the applicant against his conviction. 


APPELLATE CIVIL. 


JBefore Mr, Justice Sir William Burlcitt and Mr. Justice Aihman, 
TUPAIL PATMA (Piahttiee) v, EITOLA and othees (Dependants).^ 
Mortgage — Satisfaction by mortgagor of decree for sale on a ^rior mortgage 
with money borrowed on the security of a 8ubse,g[uent mortgage of the 
same property — Mights of snhseq^u-ent mortgagee — Ciril Procedure Code» 
section 244. 

A decree for sale and an order absolute for sale bad been passed against a 
mortgagor. The mortgagor then borrowed more money on a mortgage of 
several villages, including those previously mortgaged, and applied a portion 
of such money in satisfying the previous decree for sale. Tlie subsequent 
mortgagee then brouglit a suit upon ber mortgage, in wbicb sbe sought to 
bring to sale the villages which were the subject of the previous mortgage and 
decree. Seld that sbe could do so. Section 244 of tbe Code of Civil Procedure 
did not apply, and there was no reason wby tbe pkintiff should be driven to 
recover part of ber loan by executing the previous decree aud the remainder 
by suit on her mortgage. Mansi Dhar v. Gaya Mrasad (1) distinguished. 


• First Appeal Xo. 277 of 1902 from a decree of Pandit Rajmith 3ahib, 
Subordinate Judge of Mainpuri, dated]the 6th of September 1902, 


(1):^C19Q1) J, L. B., 24^11,1179, 
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O:!^® Uomii Shankar on the 15th of December 1885 mort- 
gaged two villages — ^Khera Buzurg and Sarai Arjiin — to Jiwao 
Ram, Jiwan Earn brought a suit for sale on this mortgage and 
obtained a decree for sale on the 2Qd of August 1886. On the 
4th of June 1887 Uman Shankar mortgaged eight villages^ 
including Khera Buzurg and Sarai Arjun, to Mosammat Tiifiil 
Fatma for a sum of Es. 14,000. Of this amount only Rs. 2,000 
were paid to the mortgagor, and the remainder was kept by the 
mortgagee at the mortgagor’s request for the purpose of paying 
off certain prior incumbrances on the mortgaged property. In 
pursuance of this agreement the mortgagee Tufail Fatma on the 
13th of June 1887 paid Rs. 2,404-10-0 in satisfaction of the 
decree of the 2nd of August 1886 held by Jiwan Earn. On the 
12th of December 1901, Tufail Fatma instituted a suit for sale 
on her mortgage of the 4th of June 1887, and in this suit she 
asked for the sale of, amongst other properties, the villages 
Khera Buzarg and Sarai Arjun. As to whether these two 
villages could be brought to sale in execution of a decree upon 
the plaintiff’s mortgage, which is the sole question arising in 
this appeal, the Court of first instance (Subordinate Judge of 
Mainpuri) considering that it was the plaintiff, and not the 
mortgagor, who had paid off Jiwan Ram’s decree again^-t the 
two villages, held that the plaintiff was a representative of the 
mortgagee within the meaning of section 244 of the Code of 
Civil Procedure, and as such could bring these two villages to 
sale only by executing Jiwan Ram’s decree, and not by means 
of a suit on her own mortgage. The Court referred to Bansi 
Dhar v. Oaya Prasad (1). This portion of the plaintiff’s claim 
being dismissed, she accordingly appealed to the High Court. 

Mr. TF. E, Porter and Mimshi Qohind Prasad, for the . 
appellant. 

Babu Jogindro Nath Ghaudhri, Pandit Sundar Lai and 
Pandit Bctldeo Ram Dave, for the respondents. 

Buekitt and Aikmak, JJ. — The suit in this case 'was 
brought to recover a sum of Rs. 14,000, a loan advanced by the 
plaintiff, Tufail Fatma, to one Uman Shankar. As security for 
the loan eight villages were mortgaged to the plaintiff. Of 
(1) (1901) I. L R., 24 All., 179. 
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these eight villages two~Sarai Arjim and Khera Bozurg— were 
already mortgaged to one Jiwan Earn to secure a sum of about 
Ks. 2;000« Jiwan Earn instituted a suit upon his mortgage and 
obtained a decree for sale and also an order absolute for sale. 
Subsequently to these proceedings the plaintiff, Musammat 
Tiifail Fatma, advanced the sum of Es. 14,000 to Uman Shankar 
on mortgage of the eight villages as mentioned above. Of this 
sum, Es. 2,000 w^’as paid in cash' to the mortgagor, and the 
remainder of the amount was left with the plaintiff to pay off 
various creditors of Uman Shankar. Amongst other creditors, 
the plaintiff, at the request of Uman Shankar the mortgagor, 
paid off the amount due to Jiwan Earn upon his mortgage 
decree. The plaintiff has now instituted a suit to recover the 
gam of Es. 14,000 lent to Uman Shankar. She has obtained a 
decree for most of her claim. But as regards the amount used 
to pay off the mortgage debt due to Jiwan Earn, the Court 
below has refused her a decree. That refusal is founded accord- 
ing to the lower Court upon the decision in the case of Bansi 
Dhar v. Gaya Prasad (1). In our opinion that case does not 
govern the case now before us. The facts are by no means 
similar. W.e have in the present case a prior mortgage dis- 
charged at the request of the mortgagor by the plaintiff as the 
mortgagor’s agent. It was not in the power of the plaintiff to 
dictate to the mortgagor the manner in which he should apply 
the Es. 14,000 which was admittedly paid to him. If the 
mortgagor chose to apply a part of that amount in paying off 
Jiwan Eam’s decree and sent the amount to Jiwan Earn through 
the plaintiff, that did not constitute a tender by the plaintiff to 
Jiwan Earn of the amount of his prior incumbrance within the 
meaning of section 74 of Act No. IV of 1882. Such being the 
case, we see no reason why the plaintiff should be driven to the 
cumbrous procedure of partially recovering her loan by execut- 
ing the discharged decree formerly held by Jiwan Earn and as 
to the remainder of the loan by instituting a separate suit upon 
her own mortgage. We think that the plaintiff can in this suit 
recover that portion of the loan which Uman Shankar used to 
discharge Jiwan Eam’s decree. We allow this aj)peal with 
Cl) (1901) 1. L. R, 24 All, 179, 
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costs against the answering respondents^ Kalka Prasad and Earn 
Mvas. We discharge so much of the decree of the lower Court 
as dismisses the plaintiff^s claim to recover Rs. 5;541-10-0 by 
sale of the villages^ Sarai Arjan and Khera Biizarg. We find 
the plaintiff entitled to recover Rs. 5,f541-10-0 by sale of the 
said two villages, and decree and order that if this amount 
with the Gosis of this appeal and proportionate costs of the suit 
together with future interest at 6 per cent, per annum up to the 
date of payment be not paid on or before the 1st of April next 
the said two villages, or a sufficient part thereof, l>e sold to 
recover the additional amount now decreedj 

AjppcaJ decreed* 


1 ^. 


Tufaii# 
Faota 
1^. ■ 
Biroril 


Before Mr, Justice Sir William 'BurTcitt mid, Mr* Justice Aihman. 
ABDUL QATYUM (Jm>a3£E^“x-3)EBTQE) SADB-UD-DIN AHMAD 
KHAIm (Decebe-eolueb).* 


1904 

December It, 


Act Wo. IV of 1882 (Transfer of Tropert^ Act), section ^t-^Morigage-^ 
Trior and sulseguent itmmlrances -^’Eights of usitfructuarg mortgagee 
who satisfies a decree on a ^rior morfgageyf the ^rogertg mortgaged to 
him. 

Meld tliat a nsufructnary mortgagee wlio satisfies a decree for|sale on U 
prior mortgage affecting the property mortgaged to him is entitled to retain 
possession nntil the amount so paid as well as the amount due in respect of 
his own mortgage has been realized. 

The facts of this case are as folio — 

On the 4th of August 1893 Lachmi dTarayan and his wife 
Musammat Kailash Kunwar mortgaged mauza Muzaffarnagar 
to Bila Ram for Rs. 7,000. On the 11th of August 1894 they 
mortgaged Muzaffarnagar to Sadr-ud-din Ahmad Khan for 
Rs. 22,051. This second mortgage was jisiifructiiary qud the 
interest; and the mortgagee was put into possession. By 
an agreement of the 18th of August 1894 the mortgagors 
agreed to discharge the prior mortgage held by Dila Ram, but 
in the event of the puisne mortgagee being obliged to do so, they 
agreed that any amount which he might have to pay might be 
recovered from them personally and by sale of maoza Haria- 
pur, w-hich' was mortgaged by way of additional security. The 

* First Appeil Wo. 191 of 1904 from a decree- of Babu Drag Das, Subor* 
dinate Judge of Bareilly, dated tbe 30 tb of January 1904. 
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moitgagors did not discharge Dila Eam^s mortgage. A suit for 
sale was brought by the heirs of the prior mortgagee and 
a decree obtained on the 9bh of October 1901. Sadr-iid-din 
Ahmad Khan, wlio had been made a party, as puisne mortgagee, 
to the suit, on the 1st of April 1902, paid up Ks. 15,087-8-0 in 
satisfaction of this decree. Sadr-ud-din Ahmad Khan then 
sued on the agreement of the I8bh of August 1894 to recover 
the amount so paid by sale of Hariapiir. He obtained a decree 
for sale, and himself purchased Hariapiir for Rs. 6,083. Having 
done so he next applied for an order absolute for sale of 
Muzalfarnagar, or rather of the mortgagors’ interest therein. 
This application was opposed by the purchaser of the mortga- 
gors’ interetts, Abdul Qayyum. The Court of first instance 
(Subordinate Judge of Bareilly) allow^ed the application and 
made the order prayed for. Abdul Qayyum thereupon appealed 
to the High Couit. 

Pandit Bundar Lai, Pandit Iloti Lai Nehnc and Maiilvi 
Muhammad Zalmr, for the appellant. 

Maiilvi Ohulam Mujtaba, for the respondent. 

EuEKiTT, J,— In this case an application for an order 
absolute for sale of mauzi Mnzaffarnagar was granted by the 
lower Court. The propriety of that order is contested in this 
appeal. Two points have been principally argued; first that 
the applicant respondent was not entitled to an order absolute 
for the sale of Mnzaffarnagar because his mortgagor in a subse- 
quent mortgage had made a statement that the applicant in 
seeking to recover his money was to be restricted to maiiza 
Hariapur, which in a subsequent instrument had been mort- 
gaged to him. "We can find no support for this contention in 
the paper on which it is based. There is not one word in the 
document limiting the mortgagee rights of the respondent to 
Hariapur only. The paper does not say that after its execution 
the respondent is not to take out execution of the former decree 
againsti Mnzaffarnagar. We overrule this plea. 

Next, it is said that the instrument by which Hariapur 
was mortgaged was entirely an independent transaction, and 
that Hariapur Avas not mortgaged as an additional, but an 
independent security, No argument is^ addressed to us in 
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support of tMs allegatioc. In onr opinion tliere is nothing ia^ 
it. ^ The decision of the Subordinate Judge is quite right. 

But though we have so far found in favour of the respond- 
ent^ we nevertheless are of opinion that he is not entitled to 
the order absolute for sal© which the Court below has given. 
The respondent's position in this matter is that he is in actual 
possession of mauza Muzaffarnagar as a usufructuarj mortgagee. 
If he were willing to waive his rights as such and to allow 
that village to be sold free of incumbrance, then probably the 
order of the Court below could stand. The respondent, how- 
ever, wilf not adopt that course. He wants to sell mauza 
Muzaffarnagar subject to his usufructuary mortgage, that is to 
say, he desires to sell merely the equity of redemption. It is 
now the accepted rule of this Court that such a sale cannot be 
permitted. That which the respondent is entitled to is to 
retain possession of Muzaffarnagar as a usufructuary mortgagee 
until the amount due on his usufructuary mortgage and the 
unpaid balance doe on the decree obtained by the heirs of Dila 
Earn shall have both been discharged. Such a right is clearly 
given to the respondent by section 72 of the Transfer of 
Property Act, he having, by paying off the decree of Dila 
Eam’s heirs, preserved the property from sale. For the above 
reasons, we allow the appeal, set aside the order of the lower 
Court and dismiss the application for an order absolute. As 
to costs, modifying the order of the lower Court, we direct that 
both parties bear their costs in this Court and in the Court 
below. 

Aikmai?, J. — I agree. I can find nothing in the document, 
dated the 18th of August 1894, which would estop the respond- 
ent from recovering the unpaid balance of the amount which 
he paid to discharge the decree on the prior mortgage. This is 
a case in which a usufructuary mortgagee in possession had 
paid off a prior incumbrance and seeks to bring to sale the pro- 
perty mortgaged to recover that amount, retaining his own lien 
as 'usafructiiary mortgagee. This, it is clear, he cannot do : 
he might bring the property to sale to recover that amount, if 
he waived all rights under his usufructuary mortgage, but the 
learned vakil for the respondent says that his client will not 
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agree to this. This case is clearly distinguishable from the case 
of Bansidhar v. Oaya Frasad (1) wMch is relied upon by the 

lower Court. , , . ^ 

j^^Jp6CCL d^CTCQui* 


Dejdre Sir John Stanley, Ajiight, Chief Justice, and Mr • Justice 
fj JBanerji. 

MAl:ifMATHA NATH BISWAS (Pbaintibb) x >. KOHILLI MONI BASI 

AND OTHEBS (DeEENDANTS).* 

Act Wo. Jo/ 1877 {Specific belief Act) section 42.— /StfijJ by heir presumpU^e 
against life tenant to restrain toaste by life tenant-^ Injunction, 

There is nothing in law to prevent the heir presumptive, that^is, the 
person who would be entitled to possession if the life tenant were to die at the 
moment of suit, from suing for a declaration that as against the life tenant 
he is entitled as next reversioner, and for an injunction restraining the life 
tenant from %vasting the property in suit. Mani Anund Koer v. The Court of 
Wards (2) followed. Ganyayya v* Mahalahshmi (3), referred to. Greeman 
Sjmgh V. Wahari Lull Singh (4), dissented from. 

The facts of this case are as follows 
By his will, dated the llth of December 1896, one Atul 
Chandra Siir gave all his property to his mother Srimati Eohilli 
Moni Dasi; to be held by her during her natural life^ subject 
to the payment of a small allowance to the wife of the testator, 
who appears to have been otherwise provided for, with remain- 
der to three persons in equal shares, namely, Surendra Nath 
Biswas, Srimati Nalini Kiimari Dasi, wife of Manmatha Nath 
Biswas, and the testator’s sister Srimati Basanti Xumari Dasi. 
The will further provided that in the event of the death of 
any of these persons the share of deceased should devolve 
upon his or her heir at law. Surendra Nath Biswas died in 
June 1897, and Musammat Nalini Kiimari Dasi died on the 
27th of June 1898. Thereupon Manmatha Nath Biswas, as 
the husband of Nalini Kumari Dasi and father of Surendra 
Nath, instituted the present suit, claiming a declaration that 
he was entitled as next reversioner to two-thirds of the estate 
of the testator after the death of the life tenant, an injunction 


•Eirst Appeal No. 256 of 1902 from a deoroc of J. Sanders, Esq., District 
Jndge of Benares, dated the ISth of Augast 1902. 

(1) (1901) I. L. E., 24 All., 179. (3) (1886) 1. L. B., 10 Mad., 90. 

(2) (1880) L.jE., 8 I. A., 14. (4) (1881) I. L. E., 8 Calc., 12., 
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restraining tlie life-tenant from wasting the property, the wm 
appointment of a receiver and any other relief to which the 
Court might consider him to be entitled. Katk 

The Court of first instance (District Judge of Benares) 
dismissed the suit upon the ground that the plaintiff was at 
best merely a contingent reversioner, and as such was not, Babi. 
according to the authorities, entitled to bring a suit for declara- 
tion and an injunction. 

The plaintiff appealed to the High Court. 

Babu Jogindro Nath Ghaibdhri (for whom Babu Sdrat 
Chandra GhaudJiri), for the appellant. 

Dr. Satish Chandra Banerji, for the respondents. 

Stanley, C.J., and Baheeji, J. — ^The learned District 
Judge ought not in our opinion to have dismissed the suit, as 
he did, on the ground that the plaintiff was not in a position to 
maintain the suit. The claim which the plaintiff put forward 
in his plaint is as a reversioner to one Atul Chandra Sur, 
deceased, for a declaration that he is entitled to the property 
which belonged to Atul Chandra Sur, and also for an injunc- 
tion to restrain the defendant from wasting the property of the 
deceased, and for the appointment of a receiver, and any other 
relief to which the Court might consider him entitled. His 
claim is based upon the will of Atul Chandra Sur, which is very 
simple in character. By his will, dated the 11th of December 
1896, Atul Cl^andra Sur gave all his property to his mother, the 
defendant, Srimati Eohilli Moni Dasi, to be held by her during 
her natural life, subject to the payment of a small allowance to 
the wife of the testator, who appears to have been otherwise pro- 
vided for, with remainder to three persons in equal shares. 

The three persons named as reversioners after the death of Sri- 
mati Eohilli Moni Dasi are (1) Surendra Nath Biswas, (2) 

Srimati Nalini Kumaii Dasi, wife of the plaintiff, and (3) the 
testators sister Srimati Basanti Kumari Dasi. Then the will 
contained a provision that in the event of the death of any of 
these parties the share of the person so dying should devolve 
on his or her heirs at law. Surendra. Nath Biswas died in June 
* «1897, and Musammat Nalini Kumari Dasi died on the 27th of 

June 1898. The plaintiff, as the husband of the last mentioned 
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lady and father of Surendra Nath Biswas, now claims to be 
entitled to two-thirds of the property as presumptive heir of the 
deceased Atul Chandra Sur. 

The learned District Judge has dismissed the suit on the 
ground that the plaintiff is at the best merely a contingent 
reversioner, and as such is not, according to the authorities, 
entitled to bring a suit for a declaration and an injunction. In 
the course of his judgment he observes : — The plaintiff un- 
doubtedly cannot claim a vested interest in those legacies unless^ 
he pays the full court fee, and he makes a distinct statement 
in section 8 of his plaint of such a claim. His suit therefore on 
this ground cannot hold. It also fails on the ground that it 
lies on a contingent interest, namely, the death of Miisammat 
Eohilli Moni Dasi. It has been clearly laid down in 8 Calcutta, 
page 12, that such a suit cannot lie. There the plaintiff sued 
for a declaration of his right as reversioner to certain property 
and that certain deeds of sale executed in respect to it by the 
widows of its owner are void as against him, he being the 
presumptive heir after the death of the surviving widow. 
It was held that a person standing in the position of a pre- 
sumptive heir on the death of a widow is not entitled to 
maintain a suit under section 42 of the Specific Eelief Act for 
a declaration of his so-called reversionary right. Section 42 
refers only to existing and vested rights and not to contingent 
rights like those of a person who has only a chance of succeeding 
on the death of the female heir in possession of the property?^ 
The case upon which the learned District Judge relies is the 
case of Greeman Singh v. Wahari Lall Singh (1). In it the 
plaintiff claimed to be entitled to certain property on the death 
of his grandfather^s widow, and he sued for a declaration that 
certain alienations made by the widow were void as against him. 
The defence was that the plaintiff was not the reversioner, and 
certain parties who claimed to be the real reversioners inter- 
vened, and were made defendants by order of the Court. The 
plaintiff in the Court below obtained a declaration of his rever- 
sionary righi, and the deed i of sale were on certain conditions 
declared to b 3 void as againsi. him. Thereupon the intervenors 
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appealed to the Higli Oourt. On appeal it was held that, not- 
withstanding the provisions of section 42 of the Specific Relief 
Act, the plaintiff was not entitled to the relief sought, and that 
the defendants who claimed as reversioners should not have 
been made parties to the suit. This decision was dissented from 
by a Division Bench of the Madras High Court in the case of 
Gangayya v. Malialahshmi (i), and we are unable to follow the 
reasoning of it. The rule which governs the present ca=e is 
clearly laid down in the judgment of their Lordships of 
the Privy Council in the case of Rani Ammd Koer v. The 
Court of Wards (2). In that case it was held by their 
Lordships that the plaintiff being a contingent remote 
reversionary heir who had neither alleged nor proved that 
there were no nearer reversionary heirs in existence, or 
that they had precluded themselves from suing, the suit 
should be dismissed. In the course of their judgment 
their Lordships say: — Their Lordships are of opinion that, 
although a suit of this nature may be brought by a contingent 
reversionary heir, yet that as a general rule it must be brought 
by the presumptive reversionary heir, that is to say, by the per- 
son w’ho would succeed if the widow were to die at that moment. 
They are also of opinion that such a suit may be brought by 
a more distant reversioner if those nearer in succession are 
in collusion with the wddow or have precluded themselves 
from interfering.^^ ]5Tow in the case before us, the plaintiff, 
according to the claim which he makes, is the person who 
would succeed to the property if the defendant, who is in pos- 
session, were to die at the present moment. He therefore is the 
presumptive heir to the property, if his case be true, and as 
such is entitled to maintain a suit of the character with which we 
are now dealing, We find illustrations of the application of the 
rule laid down in section 42 of the Specific Relief Act. Illus- 
tration {e) runs as follows : — The widow of a sonless Hindu 
alienates part of' the property of which she is in possession as 
such. The person presumptively entitled to possess’ the pro- 
perty if he survive her may, in a suit against the alienee, 
obtain a declaration that the alienation t/as made without legal 
(1) (1SS6) I L. E., 10 Mad., 90. (2) (1850) L. E., S 1. A., 14. 
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necessity, and was therefore void beyond the widow^s life- 
time.^^ This illustration shows that the present case is one to 
which section 42 is applicable. There was therefore no justifica- 
tion for the dismissal by the learned District Judge of the suit 
on the ground on which he relied in so doing. The suit has not 
been tried on the merits. The only question which appears to 
have been discussed and determined by the Court below is the 
one with which we have dealt. But in the course of his judg- 
ment the learned District Judge seems to suggest that the court 
fee which has been paid is inadequate. He says :— The plain- 
tiff undoubtedly cannot claim a vested interest in those legacies 
unless he pays the full court fee, and he makes a distinct state- 
ment in section 8 of his plaint of such a claim.’^ He further 
says that a court fee of Es. 12-8-0 alone was paid. In this he 
is in error. We find that a court fee of Es. 11 was in the first 
instance paid and that, that amount being inadequate, a further 
court fee of Es. 10-4-0 was paid, so that in allEs. 21-4-0 has been 
paid, and not, as the learned District Judge mentions, merely 
Es, 12-8-0. It is argued by the learned vakil on behalf of the 
respondent that the court fee which has been paid is inade- 
quate, inasmuch as the plaintiff claims, in addition to his claim 
for an injunction and for a declaration of title, also the appoint- 
ment of a receiver. His argument is that if a plaintiff asks 
the Court to appoint a receiver, he must value such claim and 
pay a court fee accordingly. We are at a loss to see how a value 
could be put upon a claim for the appointment of a receiver. 
But, assuming that such a claim could be valued, we are not 
satisfied that the court fee of Es. 21-4-0, which has been paid, is 
not adequate to coyer the various claims which have been made 
in’ the plaint before ns. If the learned District Judge had been 
of opinion that the court fee was inadequate, it would have 
been his duty to call upon the plaintiff to make good the defi- 
ciency, and certainly he would not have been justified in dis- 
missing the suit without giving him an opportunity of making 
it goodi The suit therefore has been properly tried, and, as 
the Court was in error in dismissing it on tho preliminary 
ground to which we have referred, we must remand the case 
to the Court below with directions to re^-admit the suit under 
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its original number and try it on the merits* It may be well to 
add that we do not decide that the plaintiff has established that 
he is entitled to the property as representing his wife and 
son. Upon this point we express no opinion. It will lie upon 
him to establish that he is so entitled and therefore presump- 
tive heir to the property. The costs here and hitherto will 
abide the event. 

Afpeal decreed and cause Temanded. 
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Before Sir John Stanley ^ Knighij Chief Justice, and Mr, Justice JBanerji. 1904 

CHATARPAL A^m A5 ?othf 4S (PiAiKTirrs) JAG-RAM A2fD othebs BecmlerVi^ 

(BEFFIJBAISTS) • I— 

Act Uo. VII of 1870 f Court Fees Act) section 28 — Civil Frooedure Code, 
section B4i-^Vahiaiion of suit •^Limitation — Fules of Court of the Ath 
A’j^ril 1894, Buie TZ-^LuUes of Munsarim, 

W^'Iisn reporting as to tlie sufficiency of the stamp on a plaint it is not 
necessary for tlie Mnnsarim to do more than ascertain whetlier the plaint is 
snfficiently stamped according to the plaintiff’s Taluation of the subject- 
matter of the suit ; his duty does not extend to an examination of the correct- 
ness of the plaintiff’s valuation. 

Hence where a plaint was correctly stamped according to the plaintiff’s 
valuation, and so reported by the Munsarim, but it wag afterwards discovered 
—when the period of limitation for the suit had expired — that the plaintiff’s 
valuation was wrong and the plaint was in fact insufficiently stamped, 
it was held that the suit was harred by limitation. Muhammad Ahmad v. 

Muhammad Siraj-ud-din (1) followed. 

The plaintiff’s in this case brought a suit claiming certain 
property, first, as owners thereof, and in the alternative in 
virtue of a right of pre-emption. The suit, as regards the claim 
based on a pre-emptive right, was filed on the last day allowed 
by the law of limitation. The plaint was sufficiently stamped 
according to the valuation attributed by the plaintiff to the 
property ckimed, and was so reported by the Munsarim of the 
Court to which it was presented. But it was found that the 
plaintiff^s calculation was slightly inaccurate, and that on a 
correct valuation of the suit the plaint was in fait insufficiently 
itamped. The amount of the deficiency was promptly paid by 
the plaintiff. The Court of first instance (Subordinate Judge 


® Appeal Ho. 41 of 1904, under section 10 of the Letters Patent, 
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of Agra), liowever, relyiug on tlie ruling of tlie Higli Coiirfe 
in Muhavimad Ahmad v. Muhammad Simj-ud-din (l)^ held 
that the deficiency in court fee could not, under the cir- 
cumstances, be made good after limitation had expired, and 
dismissed the suit. On appeal the ojBfioiating District Judge 
reversed the decision of the Court of first instance and decreed 
the plaintiff^s claim for pre-emption. Both Courts decided 
against the plaintiff’s claim on title. One of the defendants, 
Jagram, appealed to the High Court, and his appeal coming 
before a single Judge of the Court was allowed, and the decree 
of the Court of first instance restored. The judgment of the 
single Judge was as follows : — 

*'Tlie plaintiffs, wlio are respondents hero, brought a suit claiming 
certain property, first as owners thereof and in the alternative by virtue of 
a right of pre-emption. 

“In regard to the first relief claimed, the decision of both the Courts is 
adverse to the plaintiffs. The Court of first instance dismissed the claim fox 
pre-emption. The suit was filed on the last day allowed by the law of limita- 
tion. It is admitted that the plaint was written on paper insufficiently 
stamped. The mistalro was not discovered until long after the period of 
liniitati( n for the suit had expired. The Subordinate Judge, relying upon 
the deoi sion in Muhammad AJmad v. Muhamonad Siraj-ud-din (1) dismissed 
the suit. On’ appeal the Officiating District Judge reversed the decision of 
the Court of first instance and decreed the plaintiffs’ claim for pre-emption. 
The defendant Jagrum comes here in second appeal. 

“In my opinion the appeal must succeed. The decision of the Subordinate 
Judge is supported by the ruling relied upon by him. If the office of the Sub- 
ordinate Judge had checked the details of the calculation of the land revenue 
in the plaint the mistake might hare been discovered. The lower appellate 
Court seems to think that it was the duty of the office to check the calcula- 
tion. Such a view was dissented from in the case cited above. It has been 
held in the Full Bench decision in the case of Jainti Prasad v. JBachu Singh 
(2) that when a Court fixes a time under clause (a) or clause (h) of section 54 
of the Code of Civil Procedure it must be a time within limitation. It has 
also been held in the case of Balkaran Bai v. Q-ohind Nath Tiwari ($) that 
the mistake or inadvertence referred to in section 28 of the Court Fees Act is 
a mistake or inadvertence on the part of the Court or its officers. There was 
no such mistake ia this case. Therefore neither under section 54 of the Code 
of Civil Procedure nor section 28 of the Court Fees Act could the plaintiffs 
be allowed an extension of time for payment of the deficient court fee. 
When a plaintiff waits till the very last day before instituting a suit, he 
pught to take particularly good care to see that his suit is properly valued 

(1) (1901) L L. It., 23 AIL, 423. (2) (1893) I. L. R., 15 AIL, 65, 

. (3) I. 
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and liis plaint properly stamped. I allow the appeal with costs, and, setting 
aside the decree of the lower appellate Coart with costs, restore that of the 
Court of first instance.-’^ 

Against this decision tlie plaintiffs appealed under section 
10 of the Letters Patent. 

The Hon^ble Pandit Siindar Lai and Pandit Baldeo Mam 
Lave, for the appellant. 

Babu Jogindro Nath Chaudhri and . Dr. Satish Chandra 
Banerji, for the respondents. 

Stanley, 0. J., and Banerji, J. — This is an appeal under 
section 10 of the Letters Patent against a decision of one of 
the Judges of this Court. The suit was brought for possession 
of certain zamindaii property, and for the purposes of the suit 
the claim was laid at Es. 330, namely, five times of Es. 66, 
stated to be the proportionate amount of the revenue of the 
land. It was found that the statement so made in the plaint 
was slightly inaccurate, and that in consequence of the inaccu- 
racy an additional court fee of annas 12 was payable. That 
amount was' promptly paid, but after the time allowed by the 
law of limitation had expired. In consequence of this the Court of 
first instance dismissed the suit. On appeal the low.er appellate 
Court came to the conclusion that the fault was as much that of 
the^ Miinsarim in not detecting the error as of the plaintiff* 
himself in supplying inaeeiirate facts, and, setting aside the 
dismissal by the lower Court, decreed the plaintiff’s claim. On 
appeal to this High Court, the learned Judge, from whose deci- 
sion the present appeal has been preferred, came to the conclii- 
sion that the Court of first instance was right. 

It appears to us that the case is settled by an authority which 
we are bound to follow unless and until it is overruled by 
higher authority. That Is the case of Muhammad Ahmad v. 
Muhammad Siraj-ud-dm (1). That was a stronger ease than 
the one before us, for in it materials were given whereby the 
Munsaiim if he Aiad exercised any supervision over the cal- 
culation of the court fee, must, having regard to the statements 
contained in the plaint, have discovered that the plaintiff had 
made a mistake in calculation. In that case the amount of the 
(1) (1901) L L. E., 23 AIL, 42a 


1904 

Ohataepais 

Jaubak. 


1904 

ChATABPAIi 

13 * 

JAa»AH. 


414 THE IHHIAH LAW BEPORTS^ [TOL. XXYII, 

profits was entered as Es. 8-4-0, and tlie plaint stated that 15 
times that sum was equal to Es. 108-12-0, ^Yhereas 15 times that 
amount comes to Es. 123-12-0. The Munsarim did not detect 
this mistako, and reported that the plaint was properly stamped. 
The learned Judges held that it was the duty of the plaintiff to 
give correct particulars in the plaint. They stated in the course 
of their judgment : — It may be that had he (the Munsarim) 
gone over the plaintiff^s calculation he would have discovered 
the mistake. We are not prepared to hold, and no authority 
has been cited to us for holding, that it was the officer’s duty 
to check the plaintiff^s calculation.’^ We have been referred to 
Eule 12 of the Eules of Court of the 4th of April 1894, which 
describes the duties of the Munsarim in this respect, as fol- 
lows : — ^^A Munsarim' of a Civil Court appointed to receive 
plaints shall examine each plaint presented to him, and shall 
report thereon whether the provisions of Acts Nos. VII of 1870 
and XIV of 1882 have been observed,” etc. Now it appears to 
us that the duty of the Munsarim would be fulfilled if, on an 
examination of the statement in the plaint as to the value, 
he finds the value is calculated at 5 times the revenue of 
the land given in the plaint, and that it is not incumbent upon 
hina to examine and ascertain whether the revenue so stated is 
or is not the correct amount of revenue of the property. In 
the plaint in the present case there is a lengthy detail of the 
property given and in it is stated the jama of the various items 
of property, the subject-matter of the suit, and also the propor- 
tionate share of the jama which was payable in respeet of the 
property. By a calculation of these particulars th® Munsarim 
might have ascertained that the proportionate amount of the 
revenue stated in the earlier part of the plaint was inaoou,rate, 
but it seems to us that it would be laying too heavy a burden 
on the Munsarim to require him to make such a calculation. 
We think that when the plaintiff clearly stated the value of his 
claim and the amount of the revenue payable in respect of the 
subject-matter of the suit, the Munsarim was entitled to accept 
the accuracy of the statements so made and report upon the 
sufficiency of the court fee accordingly. The case is, no doubt, 
a hard one, because the sum involved is very small, and it was 
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promptly made good, but bard cases cannot be allowed to make 
bad law. For these reasons^ and having regard to the decision 
to which we have referred, we cannot see our way to interfere 
with the ruling of the learned Judge of this Court from whose 
decision the appeal has been preferred. We therefore dismiss 
the appeal with costs. 

Ap2Mal dismissecl. 


Before Mr. Justice Kmx and Mr. Justice Blair. 

MANKI (Applicant) BHAGWAKTI (Opposite Paety) * 

Criminal Brocedure Code, sections 439 and 522 — Bemsion — Potcers of Bigh 
Court — Beversal of order under section 522. 

Meld tbafc under section 439 and section 423 (1) {d), tbe High Court 
has power, as a Court of revision, to reverse an order passed by a subordinate 
Court under section 522 of the Code of Criminal. Procedure. Bam Chandra 
Mistry v. Wohin Mirdha (1) distinguished. 

this case Musammat Manki was convicted by an Assist- 
ant Magistrate of offences under sections 352 and 448 of the 
Indian Penal Code upon the complaint of Musammat Bhag- 
wanti. Bhagwaiiti then applied to the Assistant Magistrate 
who had convicted Manki and obtained an order under section 
622 of the Code of Criminal Procedure awarding to her possession 
of the house the subject-matter of tbe offence under section 
448 of the Indian Penal Code of which Manki had been found 
guilty. Manki appealed against her conviction and sentence to 
the District Magistrate, by whom she was acquitted, and she there- 
upon applied for a reversal of the order passed against her 
under section 522 of the Code of Criminal Procedure. On this 
application the District Magistrate reported the case to the 
High Court with the recommendation that the order under 
section 522 might be set aside. On behalf of Bhagwanti a 
preliminary objection was raised to the effect that the High 
Court had no jurisdiction to interfere in revision with an order 
under section 622 of the Code of Criminal Procedure. 

Babu Sital Prasad Ghoshj for the applicant. 

Munshi Kalindi Prasad, for the opposite party. 


# Criminal Reference Ho. 452 of 1904. 
(1) (1898) I. L. R., 25 Calc., 630. 
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Knox and Blair, JJ.— Musammat Bhagwanti laid a com- 
plaint against Musammat Manki and another of offences under 
sections 352 and 448 of the Indian Penal Code. Miisamniats 
Manki and Barku were found guilty of house trespass and sen- 
tenced to imprisonment. Musammat Bhagwanti then applied 
to the Criminal Court which had convicted Musammat Manki 
and obtained an order in her favour under section 522 of the 
code awarding to her possession over the house the subject-matter 
of the offence under section 448 of the Indian Penal Code. In 
the meanwhile Musammat Manki had appealed from the convic- 
tion and sentence, with the result that she was acquitted, and 
no offence either of using force or of committing house trespass 
was held to have been proved against her. There remained, 
however, against her the order under section 522. The law 
gives no appeal against such an order, and the District Magis- 
trate has asked this Court to interfere in revision. Upon 
the case beiug called on a preliminary objection Avas raised 
on behalf of Musammat Bhagwanti that this Court had no 
power to interfere, and reliance was placed upon the case of 
Bam Chandra Misto^y v. Nobin Mirdha (1). That case was 
decided before Act No. V of 1898 came into force. Among 
the powers conferred on this Court as a Court of revision are 
all the powers set out in section 423 of the Code of Crimi- 
nal Procedure. By Act No. V of 1898 one additional power 
' to those which already existed was added, namely, the power 
of making any amendment or any consequential or incidental 
order that may be just or proper. These powers are very wide, 
and in our opinion authorize this Court to interfere in a case 
like the present. As regards the merits of the case, nothing 
has been put forward by Musammat Bhagwanti, We set aside 
# the order passed on the 1st June 1904, and we direct that 
Musammat Manki be restored to the possession of the immov- 
able property in dispute. 

(1) (isysj I. L. E., 25 Calc., 630. 
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before Sir Jo7i» Simdegt KnigM^ OMef Justice^ and Mr. J'miiee Saner ji. 

JAI PAL SIKGrH A:^i> othees (I>EEE2?JOA2n:s) t, BIJAI PAL SIJ?0H 

(PExlISTlFr) A5I> AXOTHEB (DeFEJOJAKF).* 

Smdu lam — Adoption — Mindm tcidois — Adoption hy ttidowy under auth-ofity 
from her huahand, of her hr other* s grandson. 

The rale of Hindu law that a Hindn cannot adopt a child whose mother 
he could not lawfully have married does not apply e comerso to the case of an 
adoption made hy a widow under authority from her deceased husband, such 
an adoption being in law an adoption made hy the widow’ as agent on behalf 
of her husband. The adoption therefore by a Hindu widow, in virtue of 
a written authority to adopt given to her by her deceased husband, of her 
. brother’'s grandson (or son) is not according to Hindu law an invalid adop- 
tion. Mtisammat Sattas Kuar v. Lachman Singh (1) discussed. Sriramulu 
V. Samayya (2), 'Ragaren-dra Ran v. Jayarmn Ran (3) and Rai Umii v. Chimilal 
(4) followed. Bhagtmn Singh x. Bhag wan Singh (fi) and Chowdry Budmn 
Singh v. Koer Oodey\Singh (6) referred to. 

This was a suit brought by one Kunwar Bijai Pal Singh to 
recover property of considerable value, both movable and 
immovable, constituting the estate of one Thakur Sukhram 
Singh, deceased, formerly a rais of Kora Eustampur, upon the 
ground that the plaintiflp was the adopted son of Thakur Sukh- 
ram Singh and had been dispo.ssessed by the principal defendant 
Kunwar Jai Singh Pal Singh. The plaintiff alleged that 
Thakur Sukhram Singh, on the 30th of September 1-889, execut- 
ed in favour of his wife Musammat Lachhmin Kunwar an 
authority to adopt a son to him. Sukhram Singh died on the 
2nd of October 1889, but his widow shortly after his death 
caused the authority to adopt to be registered, and subsequently,' 
on the 29th of July 1895, she duly adopted the plaintiff, who 
was the grandson of her brother Desraj Singh. On the same 
date, according to the plaintiff, Musammat Lachhmin Kunwar 
made a will by which three persons, namely, Lekhraj Singh, 
Moti Earn and Tika Earn, were appointed as managers of the 
estate and guardians of the plaintiff until he attained majority. 
On the 3rd of August 1895 Lachhmin Kunwar died, and the 
three managers appointed by her will applied on behalf of the 


* First Appeal No. 110 of 1902 from a decree of Maulvi Muhammad Ahmad 
Ali Khan, Subordinate Judge of Aligarh, dated the Sth of April 1901. 

(1) N.-W. P., H. C. Eep., ‘ (4) (1897) I. L. B., 22 Bom., 973. 

1875, p. 117. p5)- (1895 and 1S9S) L L. K., 1? 

(2) (ISSl) 1. L. B., 3 Mad., 15. All., 294 and 21 All, 412, 

(3) (1897) I. L. R., 20 Mad., 283. (6) (1S69) 12 Moo. I. A., 350. 
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plaintiff for mutation of names in his favour in respect of the 
estate of Sukhram Singh. Jai Singh Pal Singh, however, 
opposed this application and applied to have his own name 
entered instead. The managers, owing, as the plaintiff alleged, 
to preFsure brought to bear on them by the Maharaja of Jaipur, 
neglected the plaintiff’s interests, with the result that the name 
of Jai Singh Pal Singh was entered in the revenue records as 
owner of Sukhram Singh’s estate.. 

The defendants, who, besides Jai Singh Pal Singh, were 
certain persons holding derivative titles to portions of the 
estate depending upon the validity of the title alleged by the 
principal defendant, set up the defence that the alleged authority 
to adopt and deed of adoption were foi’geries and that no 
such documents were ever executed. It was also alleged by the 
defendants that at the dates of the execution of these documents 
respectively Thakur Sukhram Singh and Thakurani Lachhmin 
Kunwar were in a dying condition and unconscious, and so 
incapable of executing any document. It was further set up by 
them that the plaintiff could not have been validly adopted, 
inasmuch as he is a grandson of Desraj Singh, who was the 
brother of Jjachhmin Kunwar. Their contention was that 
Musammat Lachhmin Kunwar could not have contracted a 
legal marriage with the plaintiff’s father Kaghubar Dayal, 
and that therefore the plaintiS could not have been legally 
adopted by Lachhman Kunwar. 

The Court of first instance (Subordinate Judge of Aligarh) 
found every material issue in the suit in favour of the plaintiff, 
and accordingly decreed the claim. The principal defendant 
Jai Singh Pal Singh appealed to the High Court. 

With this appeal was heard a connected appeal (No. 193 of 
1902) which arose out of a suit brought by Kunwar Malayam 
Singh and Kunwar Raghubar Pal Singh, who claimed to be 
co-heirs of Sukhram Singh, to recover two-thirds of his property 
alleging, as did the defendants in the other suit, that there had 
been no valid adoption of Bijai Pal Singh. 

Mr. E. A. Hoioard, Babu Jogindro Nath Chaudhri, Babu 
Satya Chandra Muherji and Munshi Nawal Kishore^ for the 
appellantv^^ ^^ ^ ^ ^ ^ 
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Sir Walier Golvin^ Manshi Gtdzari Lai, Baba Sikd Prasad 
Ghosh and MimsM LaJcshmi Narain^ for the respondents. 

The Chief Justice^ after stating the facts of the case as 
above and discussing at some length the evidence bearing on 
those facts, came to the conclusion that the authority to adopt, 
the deed of adoption and the fact of adoption had been satisfac- 
torily proved, and that there was nothing in the evidence or in 
the arguments adduced before the Court to throw doubt upon 
the propriety of the decision of the Court below in respect of 
the questipns of fact determined by it. 

His lordship^'s judgment then continued: — 

I novr come to deal with the legal question which has been 
raised on behalf of the defendants appellants, namely, that an 
adoption by a widow of her brother's grandson cannot, accord- 
ing to Hindu law, be supported. The argument is that, just 
as in the case of an adoption by a father the mother of the adopted 
child should be a person between whom and the adopting father 
there might have been a legal marriage, so also in the case of 
an adoption by a widow with the assent of her husband the 
father of the adopted child must be a person who might law- 
fully have been the husband of the adoptive mother. This 
view is supported by Sir F. McNaghten in a lengthy comment 
upon the case of Dagumbaree v. Taramonee (1), and is accept- 
ed by some other writers on Hindu law, but it does not meet 
with general approval. Eeferring to it, Mr. Mayne in his 
treatise on Hindu Law and Usage says (6th Edn., p. 173) : — 
It seems to me, however, with the greatest respect, that this 
is introducing into the Hindu theory of adoption a second fic- 
tion, for which there is no foundation. The real fiction is that 
the adopting father had begotten the child upon its natural 
mother ; therefore it is necessary that she should be a person who 
might lawfully have been his wife. There is no fiction that the 
* natural father had also begotten the child upon the adopting 

mother. The natural son becomes the son, not merely of the 
particular wife from whom he is born, but of all the wives ; 
and the authors of the Dattaka Mimansa and Dattaka Chan- 
drika seem to think that the same result follows in the case 
(1) F. McN. 170, App., 10. 
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of several wives from an adoption. The JBiction can hardly 
extend to the length of his being conceived by all. In fact it 
would appear that the Hindu law takes no notice of the wife 
in reference to adoption. The relation of the adopted son to 
her arises upon adoption. But the balance of authority and 
reasoning appears to be opposed to the idea that relationship 
to her has any effect upon the choice of the boy to be adopted.’^ 
The authority which is relied upon for the view presented to 
us by the learned counsel for the appellants is a comment of 
Nanda Pandita, contained in the Dattaka Mimansa^ -section 2^ 
article 83. In article 33, referring to the declaration of Viddha 
Gautama, mentioned in the preceding article, namely, in the 
three superior tribes, a sister’s son is nowhere mentioned as a 
son,” JSTanda Pandita declares that ^^the expression ^sister’s son’ 
is inclusive of the son of a brother also. Hence this meaning 
is deduced that a brother’s son must not be adopted by a sister; 
for brothers are only mentioned to be adoptive parents.” And 
at the end of the succeeding article he states : — ^^The adoption 
of a brother’s son by a sister’s or a sister’s son by a brother could 
not take place on account of the difference of their kind, in 
being male’ and female, respectively.” In a later passage 
dealing with a declaration of Caunaka that the boy to be adopted 
should bear the reflection of a son,” Nanda Pandita makes the 
comment that the boy should bear the resemblance of a son,” 
that is, the capability to have sprung from the adopter himself 
through an appointment to raise issue on another’s wife, and 
so forth ; as in the case of the. son of a brother, a near or dis- 
tant, kinsman, and so forth ” (section 5, article 16). It is argued 
that these passages establish the rule that where a widow adopts 
with the sanction of the husband, she must not select a son to 
whose father she could not have been legally married. This 
rule we are asked to regard as a rigid maxim of law, vitiat- 
ing the adoption of the plaintiff. The rule thus laid down by 
Nanda Pandita is an extension of the rule of Viddha Gautama 
and would appear to be based upon the obsolete custom of 
Niyoga, according to which the begetting of offspring by 
another on the wife of a man who was impotent or disordered in 
mind or incurably diseased was sanctioned ; and as in the case 
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■ of an adoption by a biisbaad^ tbe adoptive son, must aocording 
to Caunaka bear tbe reflection of a son/^ so by analogy the 
son adopted by a Hindu widow must bear tbe resemblance 
of a .son to ber, that be tbe child of a father who could 
have procreated him without committing incest. Much useful 
information upon the question before us is to be gleaned from 
the elaborate judgment of my brother Banerji, who delivered 
a dissenting judgment, which was afterwards upheld by the 
Privy Council, in the case of Bhagwan Singh v. Bhagwan 
Singh (1) and also in the forcible judgment in that case of 
Chief Justice Sir John Edge. The question for determination 
in that case was as to the validity, according to the Hindu law 
of the Benares School, of an adoption amongst the three re- 
generate classes of a sister’s son, of a daughter’s son, or of a son 
of the sister of the mother of the adopter. The result of accept- 
ing the rule laid down by Nanda Pandita that a brother’s son 
cannot be adopted by a sister, if the rule was ever intended to 
apply to a widow who makes an adoption with the sanction 
of her husband, which appears to me to be doubtful, entails the 
anomaly, that if a brother’s son has been adopted by a husband 
in his life-time, the adoption is legal and the .adopted son 
becomes the son, not merely of his adoptive father but of the 
adoptive father’s wife, although such wife could not have 
legally been married to his father ; and yet the wife surviving 
the husband and having authority from the husband to adopt 
a child could not adopt the same boy. It would also follow 
that if the husband in his life-time gave express sanction to 
his wife and directed her to adopt the son of his brother, she 
would not be capable of carrying out the direction by reason of 
the rule in question. It is admitted that if Siikhram Singh had 
elected in his life-time to adopt a son, the plaintiff would have 
been eligible for adoption and that no exception could have been 
taken to the choice of him. There would be this further anoma- 
ly, that if a Hindu having two wives authorized the adoption of 
a son by one wife, such wife might lawfully ado|>t the son of a 
father whom the other wife could not have legally married and 
yet the son so adopted would become the sm. of both wives. 

(1) (1895 and 1898) I. L. E,, 17 All., 294 and 21 AIL, 412, 
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Now undoubtedly the Dattaka Mitnansa is a work of high 
authority. No rule laid down in it can be lightly rejected. 
Their Lordships of the Privy Council m the case of Bhag- 

« Singh V. Bhagwan Y 7 

on appeal from the decision in the case to which I have already 
alluLd, in which the validity of the adoption of a mothers 
sister’s sou by a Hindu of any of the three regenerate classes 
ivas the subject of consideration, observed m regard to the 
Dattaka Mimansa as follows To call it infallible ^8 too strong 
an expression, and the estimates of Sutherland and of West 
and Buhler seem nearer to the true mark ; but it is clear that 
both works must be accepted as bearing high authority for so 
Iona: a time that they have become imbedded in the general 
law!” Then towards the end of the judgment their Lordships 

« Dor 80 or 90 years there has been a steady current of 

authority one way in all parts of India. It has been decided 
that the precepts condemning adoptions, such as the one made 
in this case are not monitory only but are positive prohibitions, 
and that their effect is to make such adoptions wholly void. 
That has been settled in such a way and for such a length of 
time as to make it incompetent to a Court of Justice to treat 
the question now as an open one.” As I understand their Lord- 
ships’ judgment they do not intend to convey by it that all the 
ritns laid down in the work of Nanda Pandita are to be taken 
as "unerring and rigid maxims of law to be accepted in all 
cases without question, but rather that they are to be regarded 
as of the highest authority, and when supported by a steady 
current of authority must be accepted as binding. I may point _ 
out one rule laid down by Nanda Pandita which has not been 
accepted, and that is the rule that a widow cannot adopt 
Eeferring to the language of Atri that an adoption is to be made 
«by a man destitute of a son only” he observes, section (1), 
article (15): - “ Prom the masculine gender here being used it 
follows that a woman is incompetent to adopt. Accordingly 
Yashishtha ordains ‘ Let not a woman either give or receive a son 
in adoption, unless with the assent of her husband.’ ” Then comes 
the following passage:— “Prom this the incompetency of the 
tl) y.898) I, L, B., 21 All,, 412, 
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widow is dediicedj since tie assent of her imsband is impossible.’^ 
liater on^ in section article 28^' be thus explains the expres- 
sion/ unless with the assent of her husband ’ BesideS'"this part 
of the text ^unless wnth the assent of her husband ’ is an excep- 
ti'^e exemption from the general prohibition contained in the 
part preceding ^ let not a woman either give or accept a son; ’ 
and in it the assent of the husband is the cause. Therefore 
the w'idow is incompetent to adopt ; for, her husband being 
dead, since his assent is impossible, the exemption destitute 
of the cause to give it effect is without validity and other 
means of deducing her authority are wanting.” This is not 
consistent with the recognized rule which prevails in at least the 
parts of India which are governed by the law of the Benares 
School, that a widow may adopt, provided that she has obtained 
the sanction of her husband in his life-time. I am not aware 
that any other of the old commentators has affirmed the rule 
so laid down by Hand a Pandita that a widow cannot adopt her 
brother’s son or grandson, and our attention has not been directed 
to any other old authority. Messrs. West and Biihler in their 
work on Hindu Law, 3rd Edition, VoL 2, p. 1032, make the 
following comment upon this question In the earlier form 
of the law, as the relation of the adopted son to his adoptive 
mother was merely incidental, the doctrine of a possibilitjigf 
union between her and the real father seems not to have b»i 
developed. It grew up as natural feeling gradually gave to 
the adoptive mother, as compared with the adoptive father, 
a more and more important relation to the child whom they 
brought up as their own. Then, as the condition was accepted of 
a possible union of the real mother with the ideal father to pro- 
duce the adopted son, a corresponding notion w’as suggested of a 
similar necessary relation between the ideal mother and the real 
father. Thus it came to be admitted, though not at all univer- 
sally, that where the real father and the adoptive mother could 
not without incest have joined in procreating the boy, he is not 
a fit subject for adoption.” 

Dr. Jolly, in his Tagore Lectures on the Law of Adoption 
at pages 162 and 163, expresses strong dissent from the rule 
l^id down by Nanda Pandits. Eeferring to the general 
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proliibition to adopt certain relations laid down by Siitberland/ 
that no one can be adopted who might not have been the legiti- 
mate son of the adopter by a legal marriage with his mother, he 
observes that a close examination of the original authorities 
shows that there is very little, if anything, in the Sanskrit 
treatises to warrant the formation of such a rule as this.’^ He 
further observes that the whole question turns on the real import 
of a somewhat obscure passage in Nanda Pandita^s Dattaka 
Mimansa. Nanda Pandita has apparently borrowed the elements 
of his theory from the Dattaka Chandriba and has literally 
transcribed from that work (11, 8) the sentiment that those only 
are capable of being adopted who might have been begotten by 
Myoga and the like. This is an inference drawn from the prin- 
ciple that adoption imitates nature and that the adopted son 
ought to resemble a natural son. He further observes: — 
^^Nanda Pandita has connected this theory with the prohibi- 
tion to adopt a brother's son, or a sister’s son, and has developed 
a general theory of forbidden relationship which he compares 
to forbidden relationship in marriage. This, howevei', is 
nothing but an analogy. It is one thing to speak of one who is 
unlike a son'and another thing to exclude everyone from adop- 
tion whose mother the adopter might not have legally married, 
also points out (at p. 164) that the custom of Niyoga 
obsolete even in the time of some of the oldest Smriti 
writers, and that its obsolete character was recognized to the 
fullest extent in the Dattaka Mimansa (II, 64—68), and 
writes: — “If therefore Nanda Pandita makes use of this obso- 
lete custom in order to justify his own opinions in regard to a 
different practice, it is no better than if a modern European 
Judge would try to settle a question regarding the offspring of 
an illicit connection by a reference to jus primoa mcUsP Eefer- 
ring to the passage in the Dattaka Mimansa that “the adopted 
son must be the resemblance or reflection of a son," i.e., fit to be 
produced by the adopter through Niyoga, and to the mistake 
made by Mr. Sutherland in confounding Niyoga with legal mar- 
riage, Mr. Mandlik in his Vyavahara Mayukha (at page 480) 
observes; — ^^^Hiyoga is not a marriage at all of any kind what- 
ever; and further, Niyoga presupposes at the least a former 
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betrothal of the woman with whom the said Niyoga is presup- 
posed. Niyoga, strictly speaking, means the raising up of 
issue on the widow of a deceased by some one on appointment. 
As a practice it has been reprobated by Manu. At no time in 
India’s History was Myoga ever exalted to the rank of mar- 
riage ; and it is now a mere fossilized relic of the past. Marriage 
is one of the principal Samakaras amongst the Hindus ; whereas 
Myoga is neither a Samakara nor even a mere inferior popular 
observance sanctioned by custom. At the best it was according 
to Manu a beastly practice reprobated by the learned and 
expressly prohibited in the Kali age.” Dr. Jolly sums up the 
result of his review of the principal doctrines of the Indian Law 
of Adoption as follows ; — It is simply a misfortune that so 
much authority should have been attributed in the Courts all 
over India to such a treatise as Nanda Pandita’s Mimansa, 
which abounds more in fanciful distinictions than perhaps any 
other work on adoption. It is high time that the numerous other 
treatises on adoption should be thoroughly examined and given 
their due weight. Even hitherto in spite of the pressure 
exercised by the authority of Nanda Pandita, the prevailing 
tendency of decisions has been in favour of divesting adoptions 
of arbitrary restrictions which have no foundation in equity 
and justice.” Mr. Golab Chandar Sarcar in his lectures 
Hindu Law of adoption, in dealing with the restrictions fSed 
upon relationship regarding the selection of the boy to be 
adopted, writes, at page 313, as follows : — These restrictions 
are not only not found in the most authoritative Smritis and 
in the commentaries anterior to the Dattaka Mimansa, but are 
opposed, as I shall show later on, to institutions recognised by 
them. The texts of the minor Smritis bearing upon this subject 
are for the first time noticed by Kanda Pandita, who has laid 
down certain restrictions. But there appears to be an insur- 
mountable difficulty in understanding whether any general 
principle of exclusion from the capacity of being adopted was 
intended to be laid down by Mm, and if so, what that principle 
is.” 

Dr. Jogindro Nath Bhattacharji in his commentaries on 
Hindu Law, adversely criticises the conclusions arrived at by 
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Mr. Mayne on this question. According to him the test io 
selecting a boy for adoption is the possibility of Niyoga, and not 
the absence of such relationship between the adoptive father and 
the natural mother as renders marriage impossible. He writes 
(at p. 167) : — If there had been any fiction in adoption based 
on Niyoga, the rule of selection under consideration would 
have been the very opposite of what is now accepted by the 
modern text-writers. The doctrine favoured by them is that 
only the relationship between the adoptive father and the 
natural mother has to be taken into consideration. But, accord- 
ing to the ancient practice of Niyoga, a son was begotten on the 
wife or widow of a son less man by a sapinda. In making 
such appointment surely the relationship between the woman 
and the levir was taken into consideration, and not the relation- 
ship between the sonless man and the wife of the levir.^^ 
Further, he adds : — ^“^The rules as to .Niyoga furnished only 
the test of eligibility. When a husband adopts, he is the author 
of the act, and the rules and restrictions ought to be considered 
with reference to him. When a female makes an adoption, she 
is the author of the act ; and in making a proper selection she 
must consider her relationship with the natural father The 
learned writer admits that the adoption of a boy selected on 
th^^ principles may sometimes lead to incongruous relation- 
shr between the child adopted and the husband and wife of 
the person actually adopting. Commenting upon the view 
expressed by Mr. Mayne in the extract which I have quoted, he 
says : — If the learned author knew even the elementary canons 
of our religious observances, he could not have made the erro- 
neous assertions contained in the above extraot.^^ I am unable 
to see the force of this criticism, particularly as the canons of 
religious observances referred to are. not specified. It seems to 
me, however, that the views expressed by Mr. Mayne, as also 
by other modern writers on Hindu Law, are reasonable. It is 
difficult to understand how a boy who is admittedly eligible for 
adoption by a husband can be regarded as ineligible if the 
adoption is by the widow of that husband with his sanction. 
The widow can only adopt with the sanction of her husband, 
and, as Handa Pandita writes, commenting upon the rule 
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laid down by Satyashada^ tbe filiation to the father proceeds 
from the sanction only of the father and not from the act of 
adoption, for the wife in adopting is merely an agent. The 
passage ran s thos : — Section I, article 19. hfow the connec- 
tion of lineage to the father is the filiation as his son, and such 
filiation proceeds from the sanction only of the father ; not 
from the act of adojjtion^ for the agent of that in this instance 
is the wifel^ According to this rule the real adopter is not the 
widow, but her deceased husband through her agency. If the 
deceased husband be regarded as the real adopter, then it seems 
to follow that the adoption of the son or grandson of his brother- 
in-law is unobjectionable. Mr. Jogindro Chander Ghose in 
his recent work on the principles of the Hindu Law rejects the 
theory propounded by Handa Pandita. He writes as follows, 
at p. 532 ; — Another and a still more surprising rule was 
supposed by modern la\^ yers to regulate adoption. It was that 
the boy should not be so related that his natural father could not 
marry the adoptive mother. The rule was given effect to in 
some early cases, but more recent cases have established that it 
has no foundation in Hindu Law.^^ It seems to me that the 
weight of opinion amongst modern writers on. Hindu Law 
supports the validity of the plaintiff^s adoption. 

The case law on the subject is very scanty. One de^ij^n 
of a Bench of this High Court has been strongly^Jlpd 
upon on the part of the appellants as deciding that a widow 
cannot affiliate a brother’s son. This is the case of hlusammat 
Battas Kuar v. Lachman Singh {!), In that case Pearson 
and Spankie, JJ., held that the adoption by a widow of her 
brother’s son was not valid. It appears from the judgment 
that the sanction of the husband to the adoption had not been 
obtained, and therefore the adoption was clearly invalid. It 
was unnecessary therefore for the learned tTudges to consider 
the question of the eligibility of the boy wffio was adopted, and 
the view expressed by them on this point, however worthy of 
respect, may be treated as obiter dictum. Once the Court 
found that no authority was given for the adoption, it was 
bound to hold the adoption invalid. Dr. Bhattacharji in his 
a i 7 X.-W. P. H. C. Rep., 1S75, p. 117. 
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work to whicli I Lave referred relies upon the ruling in this 
case. Blit he has inaccurately stated that in that case the 
adopting widow was acting under her husband’s authority. 
He writes : — Following the authority of the Dattaka Mimansa, 
the Court in that case set aside an adoption by a widow acting 
under her husband’s authority where she had selected the son of 
her brother.” The same question came before a Bench of the 
Madras High Court in the case of Sriramulw v. JRamayya {1)> 
In that case it was held by Kindersley and Muttusami Ayyar^ 
J.J», that the adoption of a wife’s brother was valid. In the 
course of his judgment Muttusami Ayyar, observes The, 
Subordinate Judge is therefore in error in supposing that because 
the adoption of a step-brother is forbid den^ the rule that legal 
marriage must have been possible between the adopter and the 
mother of the adopted boy, does not refer to their original 
relationship. It is true that in Dattaka Mimansa, section II, 
33-84, a sister is said not to be competent to adopt her brother’s 
son, in the same way in which a brother is incompetent to adopt 
his sister’s son. But this restriction is not to be found in 
Dattaka Chandrika, and, as observed by Mr. Mayne in his 
work on Hindu Law, and, as repeatedly ruled by this Court, an 
adoption made by a woman is made for her husband. There is, 
moreover, no foundation in the text for the rule that the adopt- 
i^^iother must be a person who might have legally married 
the" natural father of the adopted boy.” 

In the case of Ragavendra Ran v. Jayaram Raib (2) in 
which the validity of the adoption by a Hindu widow of the 
son of her sister’s daughter was in question, the Court, consist- 
ing of Subramania Ayyar and Benson, J.J., held that such an 
adoption was valid. In the course of their judgment they 
observed The only other objection taken to the legality 
of the adoption rested on the fact that the adoptive mother 
Seshammal is the cousin of the natural father of the respondent. 
But this contention is also untenable, since it has been ruled in 
this Court that the adoption of a son of even a wife’s brother is 
good — Sriramulu v. Ramayya (1). It is scarcely necessary to 
say that it is immaterial in such a case whether the adoption is 


(1) (1881) L L. U., 3 Mad., 15. (2) (1897) I L. R., 20 Mad., 283. 
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, made hj a man liimself or by Ms wife after his death, for the 
acloptioB is for Mm,.” 

The same question came before a Bench of the Bombay High 
Court in the case of BcfA Nani v. Ohnnilal (1). In that case it 
was held that the adoption by a Hindu widow of her brother’s 
son was valid. Ranacle, J., in the course of his judgment, in 
dealing with the restriction sought to be imposed upon the right 
of adoption, observes:. — There is a general unanimity among 
the authorities that there is nothing in the Smriiti texts, or in 
the commentaries of Mitakshara and Mayukha chiefly in force 
in Quzerat, which suggests any such particular limitation in the 
matter of adoption. The prohibitions based on near relationship 
had their origin chiefly in the Dattaka Mimansa, a work of 
Nanda Pandita, who relied solely upon the texts of Shaunaka 
and Sakala,” Eeferring to these texts he says :• — These origi- 
nal texts expressly lay down among negative prohibitions the 
cases of the daughter’s son, the sister’s son, and the son of the 
mother’s sister as ineligible for adoption in the case of the three 
higher castes of Hindu society, Nanda Pandita further enlarged 
their scope by analogical reasoning, and expressed an opinion 
that for the same reason that a brother could i^ot adopt his 
sister’s son, a sister could not adopt a brother’s son.’^ Later on 
the learned Judge observes as follows As far as sistQiis^on 


and 


daughter’s 


son and mother’s sister’s ison are con 




Handa Pandita had the authority of express texts to support 
Mm, and his remarks in respect of them furnished only the 
reason of the rule. In respect of the further extension of the 
prohibition to near relations of the adopting widow, there is 
no such textual authority and the commentator cannot legiti- 
mately claim the functions of the Smruti writer. * 

* * * The extension sought to be given by Nan da 

Pandita in the Dattaka Mimansa, and after Mm by the author 
of the Dattaka Ghandrika, is clearly far beyond the scope of a 
commentator’s functions ; and unless such an extension has 
secured general adherence in the general consciousness, or the 
habits and practices of the people, British Courts of Justice 
administering Hindu Law are not bound to give effect to it as 
(1) (1897) I. B., 22 Bom-, 1973, 
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part} of the general law IGollector of Madura v. Moottoo Rama- 
linga (1)]-^^ The learned Judge further observes that: — '^It 
deserves notice that for the reasons which led their Lordships 
of the Privy Council to rule in Srimati Uma Beyi v. Qohoola- 
nund Bas Mahapatra (2) that the positive restrictions laid 
down by Nanda Pandita were only directory and not prohibi- 
tive, even if this extension to the widow’s near relations were 
permissible, the restrictions would be at best directory only, and 
not mandatory; proper to be observed, but not obligatory and 
enforceable as positive law/’ 

With the exception then of the dictum in the case of 
Battas Kuar v. Lachman Singh, no authority has been laid 
before us in w^hich the validity of an adoption by a Hindu 
wddow of her brother’s son or grandson has been called in ques- 
tion. In the case of Battas Kuar v. Lachman Singh, as I have 
pointed out, it was unnecessary to determine the question, inas- 
much as the adoption was clearly illegal, the widow not having 
obtained the sanction of her husband to make an adoption. I 
can find no sufficient grounds in the authorities for limiting the 
field of choice in the matter of adoption as we are asked to do 
by the appellants. So far as I can discover, the weight of reason 
and authority supports the validity of an adoption by a widow 
to h^husband of her brother’s son or grandson. I wmiild there- 
fC^^>^smiss the appeal with costs. 

Ba.NEEJI, J. — The questions to be determined in this appeal 
are three in number; (1) whether Siikhram Singh granted per- 
mission to his wife, Musammat Lachhmin Kunwar, to adopt; 
(2) whether Musammat Lachhmin Kunwar did in fact adopt 
the plaintiff, and (3) whether such adoption, if made, is valid 
under the Hindu law. 

Upon the first two questions I have little to add to what has 
been said by the learned Chief Justice. The plaintiff has pro- 
duced copies, obtained from the Kegistratlon office, of (1) a docu- 
ment purporting to have been executed by Sukhram Singh on 
the 30th of September 1889, granting authority to his wife to 
adopt a son ; (2) a deed of adoption executed by I^achhmin 
Kun war on the 29th of July 1895, and (3) a will made by her 
(1) (1869) 12 Moo., I. A., 436. (2) (1878) L. R., 6 I. A., 40, 
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on tlie same date* The non- production of tie original docu- 
ments has been, fully and satisfactorily accounted for* All 
the persons in whose possession the document could possibly be ' 
were summoned, and, as none of them produced the originals, 
the plaintiff was e.iititled to adduce secondary evidence of their 
contents.* The authority to adopt was registered on the 30th of 
October 18S9, that is, tw’eoty-eight days after the death of 
Snkhram Singh. It was mentioned in a sale-deed, executed by 
Lachhmin Kunwar on the 6th of November 1890, nearly five 
years before the adoption of the plaintiff and long before his 
birth. There was apparently no object in fabricating the docu- 
ment so far back as 1889, and no satisfactory reason has been 
suggested for its fabrication . It is in the highest degree impro- 
bable that Desraj, the father of the plaintiff’s natural father, 
fabricated the document in the hope that a son would be born 
in the future to his own son whom Lachhmin Kunwar might 
adopt. It has not been shown that Desraj himself had a son of 
tender years who might possibly be adopted. We have further 
the sworn testimony of Moti Earn and Eiip Kishore, two of the 
witnesses to the document, to the effect that Sukhram Singh 
executed it. There is also the evidence of the pleader, Earn 
Prasad, a distant relation of Sukhram Singh, who has stated 
that having heard that Sukhram Singh was seriously 
witness went to see him ; that Sukhram Singh showed hilj^l^ 
authority to adopt and asked him whether the document had 
been correctly drawn up; that the document bore Sukhram 
Singh’s signature at the time, and that the witness advised him 
to get the document registered. He further states that he was 
consulted because he was a legal practitioner. There is no reason 
to disbelieve this witness, who is evidently nnconnected with 
either of the parties. His evidence, coupled with the other 
evidence in the case, fully establishes the genuineness of the 
authority to adopt. The objections taken to that document by 
the learned counsel for the appellants have been fully disposed 
of by the learned Chief Justice, and I entirely agree with him. 
The execution of the deed of adoption and the will, dated the 
29th of July 1895, by Lachhmin Kunwar has been amply proved, 
and it has also been established beyond doubt that the usual 
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ceremonies of adoption were gone through. On the 1st of August 
1895, that is, three days after the adoption, the fact that it had 
taken place was reported to the Collector by Kunwar Lekhraj 
Singh, and a few day's afterwards, that is, on the 10th, an appli- 
cation was made on behalf of the plaintiff for mutation of 
names. These facts leave no room for doubt as to the aota.al 
adoption of the plaintiff by Lachhmin Kunwar and, indeed, 
this part of the case was not seriously pressed by the learned 
counsel for the appellants. 

The third question, namely, that of the validity of the adop- 
tion is, however, not free from doubt. It is urged that as the 
plaintiff Bijai Pal Singh is the grandson of Desraj, the brother 
of Lachhmin Kunwar, he could not under the Hindu law be 
adopted by her. The question has not yet been authoritatively 
decided in these Provinces or in the sister province of Bengal. 
In Muksamniat Battas Kumvar v. Lachman Singh (1) the 
learned Judges expressed the opinion that a woman may not 
adopt her brother’s son. As, however, they held that the widow 
who made the adoption in that case had not been authorized by 
her husband to adopt a son, the opinion they expressed on the point 
now in question was only ohiter dictum. The question was not 
di scusse d. All that the learned Judges say is that “ no sufficient 
shown \Yhy the doctrine of Nanda Pandita that a 

Sfil 

woman- may not affiliate a brothers son should not be accepted 
as correct,’^ The only other case in Upper India in which the 
point was raised was^ as far as I have been able to find out^ the 
case referred to in Sir Francis Macnaghten^s Considerations 
on Hindu law, but in that case the point was not actually 
decided. Against the opinion of the learned Judges of thi^ 
Court referred to above are the dicta of the Madras High Court 
in SrimmuUi v. Bamayya (2) and Bagavendra Bau v. Jaya- 
ram Rau (3) to the effect that an adoption made by a woman 
is made for her husband, and that there is no foundation ^^for 
the rule that the adopting mother must be a person who might 
have legally married the natural father of the adopted boy/^ 
In the Bombay Presidency the Sastris did, in some oases referred 

(1) K.-W, P. m C. Eep., IS'FS. p. 117. (2) (1881) 1. L. K., 3 Mad., m 

(1897) I. L. R., 20 Mad., 283 at p. 289. 
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to in “West and Biililer^s Hindu Law, p. 1033, declare snoB an 
adoption to be illegal, but in the recent case of Bai Ham v. 
Chunilal (1) the Bombay High Court has ruled the contrary, 
and held that under the Hindu law a widow may adopt her 
brother’s son. 

Such being the state of the case law on the subject, we have 
to determine whether according to the authorities on Hindu 
law an adoption by a widow of her brother’s son, and neces- 
sarily of her brother’s grandson, is valid or not. The works 
of high authority on questions relating to adoption in the 
Benares School are the Dattaka Chandrika and the Dattaka 
Mimansa. According to those treatises the test of eligibility 
for adoption is ^^the capabiKty to have been begotten by the 
adopter through appointment and so forth ” (Dattaka Chandrika, 
s. V, §8, and Dattaka Mimansa, s. Y, §16). Hence the 
rule stated by Mr. Mayne in his celebrated work on Hindu 
Law and Usage that no one can be adopted whose mother the 
adopter could not have legally married” (6th Edn., p. 169). 
This rule manifestly applies to the case of a male person 
adopting a boy to himself. Haada Pandita, the. author of 
the Dattaka Mimansa, has, however, extended it to the 
case of a female. In s. II, § 32, he says Brothers^p*^! 
sisters also of the whole blood are not reciprocally the 
tive parents of the son (of any of them.)” Again in § 33 he 
observes : — ^‘The expression ‘sister’s son’ is inclusive of the son 
of a brother also. Hence this meaning deduced that a brother’s 
son must not be adopted by a sister. ” Similarly in § 34 
he says: — “The adoption of a brother’s son by a sister, or a 
sister’s son by a brother, could not take place.” The learned 
author does not base his conclusion upon the authority of any of 
the or institutes of sages. The Dattaka Chandrika, 

which is of an earlier date than the Dattaka Mimansa, does not 
lay down any such prohibition in the case of adoption by a 
female. Nor is it found in any of the texts of the sages 
Saunaka and Sakala from which most of the rules contained 
in the Dattaka Mimansa are deduced. It is not easy to 
follow the reasoning upon which the rule propounded by 
(1) (1897) I. L. 11., 22 Bom., 97S. 
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Nanda Pandita is founded. After quoting the text of Manu 
If one among brothers of the whole blood (ekjata) be possessed 
of male issue (putraban) Manu pronounces that they all 
are fathers of the same, by means of that son — he observes: — - 
In this text the state of brothers as adoptive fathers being 
propounded, their incapacity to be the objects of adoption 
follows.’^ Eeferring to the use of the word brothers he 
states From the masculine gender being used, it results 
that brothers and sisters also of the whole blood are not recipro- 
cally the adoptive parents of the son (of any of them)/' and 
then he deduces the rule in | 33 which I have quoted above. 
It may be observed that according to the authorities of the 
Benares School a woman cannot adopt a son unless authorized 
by her husband to do so. Vashishta and Bandhayana ordain that 
a woman shall neither give nor accept a son except with the 
husband^s assent.’^ (Bhattacharji^s Hindu Law, 2nd Edn., p, 
162, and Dattaka Mimansa, s. I, section 15). An adoption made 
to herself is therefore not valid (Mayne, p. 140). It has also been 
held that an adoption is made to the husband only, and that he 
may make an adoption without his wife’s assent and notwith- 
standing her dissent, although the act of adoption affiliates the 
bpi^^Jih to the husband and the wife (Mayne, p. 139). A Hindu 
governed by the Mitakshara law of the Benares School 
may, with the express permission of her husband given in his 
life-time, adopt a son, but such adoption is to the husband. In 
making it the widow, according to the authorities, acts only as 
the agent of the husband. This appears not only from the texts 
of Vashishta and Bandhayana cited above, but also from 
the Dattaka Mimansa itself. In s. I, § 19, the author says :- — 
The connection of lineage to the father is the affiliation as his 
son; and such filiation proceeds from the sanction only of the 
father; not from the act of adoption, for the agent of that 
in this instance is the wifeP 

Their Lordships of the Privy Council also app^sar to have 
been of the same opinion in the case of Chowdry Pudum 
Singh v. Koer Oodey Singh (1). Jt was held in that case 
that an adoption may be made by a widow under an authority 
(1) (1869) 12 Moo., L A., 860. 
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conferred upon her for that purpose by her husband, but such 1901 , 

authority must be strictly carried out, as the adoption is for the jir sikoh" 

benefit of the deceased husband and not the widow alone. See Suren: 

also the note appended to Vyava^tha JTo. 508 in the Vyavastha Buai Paii 

Darpan by Shama Charan Sircar. As it must now be taken 

to be well established that a widow making an adoption Samrji, Jl 

acts as the agent of the husband, and as the adoption is to the 

husband, the test of eligibility must be the test which would 

hawe applied had the adoption been made by the husband him* 

self in his life-time. It has been ruled, and is indeed conceded, 

that a man may validly adopt the son of his wife^s brother. 

Such an adoption would not offend against the rule that no boy 
should be adopted whose mother in her maiden state could not 
have been married to the adopter, or with whom the adopter 
could not have carnal knowledge according to the obsolete 
practice of niyoga. If, therefore, the husband could himself have 
adopted the boy, there appears to be no reason why his widow, 
who is merely his agent in this respect, should not be competent 
to do so, and there appears to be no valid reason for extending 
the rule to the widow. It seems that when Nanda Pandita 
declared that a brothers son must not be adopted by a sister he 
had in view an adoption by a woman to herself, which inhis 
opinion would not be an adoption to her husband. He 
possibly have contemplated the case of a widow, for, ^cord- 
ing to him, a widow is incompetent to adopt (§ 16, s. I). 

The rule propounded by him can only be justified on the principle 
of incongruous relationship (virudha sambandha). No doubt 
it would offend Hindu ideas if a woman were to become, as she 
must become by adoption, the mother of her brothers son, but 
this would happen if the same boy had been adopted by the 
husband himself in his life-time or by another widow, after his 
death under his express authority. The consideration of incon- 
gruous relationship should not therefore justify the extension to 
widows of the converse of the rule which obtains in the case of a 
male making an adoption. The Dattaka Mimansa is no doubt 
a work of high authority on questions of adoption, but, as 
observed by their Lordships of the Privy Council in Bhagwan 
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Bingh v. Bhagioan Singh (1) to call it infallible is too strong 
an expression j and the estimates of Sutherland and of West 
and Buhler seem nearer the true mark/^ In some respects the 
view of Nanda Pandita has not been adopted by the Courts, 
and it seems to me that to adopt them in this instance would 
be unduly straining a rule which was manifestly laid down to 
govern adoptions by males only. For the above reasons I 
am unable, with due deference, to agree with the opinion 
expressed in the case of Musammat Battas Kitar v. Lachman 
Singh (2) and to hold that the adoption of the plaintiff by 
Lachman Euar offends against Hindu law and is invalid. I 
also would therefore dismiss this appeal with costs. 

By THE CouBT : — The order of the Court is that the appeal 
be dismissed with costs. 

Appeal dismissed. 


Before Sir John Stanley, Kniyht, Chief Justice, and Mr. Justice 
Sir William Burhitt. 

MIHIN LAL (Devendaxt) an BABEI PRASAD 
Suit hy CO- sharer against lamlardar for profits of Ms share — Limitation-^ 
Adverse possession — Kature of possession of lamhardar. 
jSeld that the fact that a co-sharer plaintiff in a suit against the lambar- 
dar for his share of profits for three years antecedent to the suit has received 
n o ^profi ts for twelve years previous to suit is not by itself sufSoient to bar 
the absence of evidence that the defendant lainbardar was during 
fer^3'clve years holding adversely to the plaintiff. Bay Bahadur v. Bharat 
jSfiwyA (3), followed. Muhammad LCusahi v . Badri (4), distinguished, 

Mahadeo Brasad-v. Baja Sawal Singh {f>), 

The suit out of which this appeal arose was brought to 
recover from the defendant a share in the profits of certain 
zamindari property of which the plaintiff alleged himself to be 
a co-sharer, the defendant being the lambardar. The facts 
found were that the share in respect of which the suit was 
brought formerly belonged to one Bhagwan Das, the plaintifi’s 
predecessor in title. He died in 1888, having been in enjoy- 
ment of the profits of the property up to the time of his death. 
After the death of Bhagwan Das the property either did not 

*Appeal No. 42 of 1904, under section 10 of the Letters Patent. 

(I) (1899) L. L. R., 21 All., 412. (3) (1904) S'uwa, p. 348. 

(J) N.-W. P., H. C. Rep. 1876, p. 117. (4) Weekly Notes, 1896, p. 88, 

- . (5) L. P. A., No. 8 of 1902, decided I3bh June 1902. 
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yield any profits, or the profits were so small that the successors 
o£ Bhagwan Das did not trouble themselves about them. The 
lambardar, on the other hand, never denied the title of the 
plaintiff or set up an adverse title in himself until the year 
1900. The Court of first instance (Assistant Collector of Etah) 
on these facts found that the defendant's plea of adverse posses- 
sion could not be supported and on the merits decreed the 
plaintiff^s claim, and on appeal the lower appellate Court 
(Officiating District Judge of Aligarh) affirmed this decision. 
The defendant appealed to the High Court where his appeal 
was dismissed by Banerji, J. He thereupon preferred the 
present appeal under section 10 of the Letters Patent. 

Babu Parhati Gharan Ghatterji, for the appellant. 

Munshi Qulzari Lai, for the respondent. 

STAiHiEY, C. J., and Burkitt, J. — This is an appeal under 
section 10 of the Letters Patent against a judgment of a learned 
Judge of this High Court. The soit was brought by the plain- 
tifi to recover from the defendant the share of profits of certain 
property of which the plaintiff alleged that he was a co-sharer. 
The Court of first instance decreed the claim, and this decree 
was affirmed on appeal by the lower appellate Court, and also 
by the learned Judge of this Court in second appeal. We are 
of opinion that under the circumstances of this case thegi^ ^^ on 
of our learned brother was perfectly correct. It is a 

fact that the share of the property in respect of which the • 
claim was brought formerly belonged to one Bhagwan Das, 
who was the predecessor in title of the plaintiff. He died in 
the year 1888. Up to the time of his death Bhagwan Das 
enjoyed the profits of his share. It is further found that after 
the death of Bhagwan Das the property either did not yield 
any profit, or that if it did yield any profit, the profit was so 
insignificant that the successors in title of Bhagwan Das did not 
trouble themselves in respect of it. It is further found that 
the appellant, who is the lambardar of the property, never 
denied the plaintifi’s title or set up an adverse title in himself 
until the year 1900. Having r%ard to these facts the learned 
Judge of this Court held, concurring with the views of the 
lower Courts, that the plaintiff was entitled to siicoeed. 
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The present appeal has been preferred on the ground that, 
inasmuch as it was not established in evidence that at any time 
during twelve years previous to the suit the plaintiff had 
obtained any profits, his claim was barred by limitation , Reli- 
ance is placed in respect of this contention upon several autho- 
rities, to which we shall shortly refer. One of these is the case 
of Muhammad Husain Y. Badri Prasad (1). In that case it 
was held by our brother Aikman that the mere circumstance 
that a co-sharer’s name is recorded in the revenue papers will 
not prevent a suit by him for his share of profits being barred by 
limitation, if in fact he has received no profits for more than 
twelve years prior to the suit. On a perusal of the facts of that 
case it will appear that so long back as the 25th of August 
1879, the lambardarsetupan adverse claim to the property alleg- 
ing that the plaintiff had not received any profits of the 
property for a period of twelve years. In his defence the 1am- 
bardar set up an adverse title to the property. The learned 
Judge on appeal says with regard to the plea that in 1879 the 
defendant denied the plaintiff’s title : ‘‘I would observe that 
it is not^shown that it was in 1879 that the defendant first 
denied the plaintiff’s title. From the defence in the former 
suit and from the fact that it is not shown that the plaintiff 
evjpf*i^.eived any profits from the share, I infer that the 
d^®5 at has all along denied the plaintiff’s title.” That case 
is not an authority in support of the proposition which is 


advanced on behalf of the appellant in this case. It was found 
in it as a fact that the defendant had all along denied the 
plaintiff’s title. In the case before us it has been found as 
? a fact that the defendant never denied the plaintiff’s title or 
I set up an adverse title in himself until the year 1900. Another 
case which has been relied upon on behalf of the appellant is 
the unreported case of Mahadeo Prasad v. Raja 8awal Singh 
(2). In that appeal Blair and Aikman, JJ., concurring with 
Mr. Justice Knox, held that the current of authority is con- 
sistently in favour of the view taken by Knox, J. Mr. Justice 
Knox, in his judgment in second appeal, states that “there is a 
chain of rulings of this Court, extending from 1868 down to 


(I) We«kly Note., 1895, p. 88. (2) L. P. A., No. 8 of 1902. 
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the year 1895^ in wHcli it has been held consistently that a 
lambardar may obtain adverse possession of the share of a 
co-sharer by withholding and appropriating to his own use the 
profits thereof . The mere entry of a co-sharer’s name does 
not give him a right to the profits in the absence of any reli- 
able proof that he has enjoyed those profits at any time within 
twelve years prior to the institution of the suit.” This dictum 
is pressed upon iis as a decision that in any case where a co- 
sharer fails to establish that he has within a period of twelve 
years received the profits of his share his claim is barred by 
limitation. The language is undoubtedly susceptible of this 
meaning, but we are disposed to think that by the u§e of the 
words “withholding and appropriating to his own use the 
profits/’ the learned Judge intended to convey a refusal on the 
part of the lambardar after demand to pay any share of the 
profits to a co-sharer. If this be the meaning of the words, then 
we see no difficulty in accepting this as a true exposition of the 
law ; otherwise we are unable to agree in the view expressed 
in the judgment. 

We are disposed to accept the ruling of a Bench of this 
Court in Raj Bahadur v. Bharat Singh (1), in which this 
question was discussed. There it w^as held thafe the mere 
non-payment of the share of a co-sharer by the Iamb a^^^!5^ r 
a period of twelve years did not bar the right of the 
subsequently to maintain a suit for the arrears due to him for 
the preceding three years, it not having been established that 
the lambardar or his predecessors in title ever claimed or 
set up an adverse title to the share in dispute to the exclu- 
sion of the plaintiff, or ever repudiated the right of the 
plaintiff or his predecessors in title to enjoy the profits of 
that share. We think that possibly the nature of the po'^ses- 
sion of a lambardar has been overlooked in the lower Courts. 
The potsessioh of the lambardar is not adverse possession. 
It iS' only ‘when a lambardar has set up an adverse claim or 
has repudiated the title of a co-sharer that his poFsession 
can be regarded as adverse. For these reasons we think 
the view of our learned brother in the appeal which was 
(1) (,1904i) Sujpra p. 348. 
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preferred to liiin is perfectly correct. We therefore dismiss the 
appeal with costs. 

Apiieal dismissed. 


BEYISIONAL CIVIL. 


Before Mr, Justice Banerji, 

PHAN DEVI (PlaintirI') r . ZAMUERAD BECIAM AND anoTHRE 
(Derhistdants).* 

Civil Brocediire Code, section ^SS'-^-Biveaution of decree— Stdt for declaration 
that property is liaUe to attaolimeni and sale— 'Valuation of suit. 

A decree -holder lioldiug a decree from a Court of Small Causes, which 
has been transferred to a Munsif for execution, attached certain property as 
that of the judgment-debtor. The judgment-debtor’s wife objected under 
section 278 of the Code of Civil Procedure that the property was hers. This 
objection prevailed, and the property was released from attachment. The 
decree-holder then filed a regular suit against the objector and the judgment- 
debtor to have it declared that the property was liable to attachment and 
sale in execution of her decree. Meld tint the proper valuation of such suit 
for the purposes of jurisdiction was the amount of the decree under execution 
ana not the value of the property attached. Bioarha 'JDas v. Kameshar 
Brasad (1) explained. 

In this -case one Dluvii Devi obtained a decree against 
Salwat Ali Khan from a Court of Small Causes for some 
tjpfciJj^clred rupees. The decree was transferred for execu- 
the Court of the Munsif of Fatehpur and certain 
immovable property was attached in execution thereof as the 
property of the judgment-debtor. Thereupon Zamurrad Begam, 
the wife of the judgment-debtor^ preferred an objection under 
section 278 of the Code of Civil Procedure, claiming the pro- 
perty to be hers under a gift made to her by her husband. This 
objection was allowed and the property released from attach- 
ment. The decree-holder thereupon instituted the present suit 
in the Munsifs Court, under section 283 of the Code of Civil 
Prooediire, for a declaration of his right to bring the attached 
property to sale in execution of his decree. The Munsif found 
that the suit was not within his jurisdiction, holding that the 
value of the suit for purposes of jurisdiction was the value of 

^ CivU Revision No. 29 of 1904. 

(1) (1894) L L. E.,17 All.,,69. 
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tie property concernlDg whicli a declaration was sought, and 
that was above Es, 1,000. He accordingly returned the plaint 
for presentation to the proper Court. On appeal from this 
order the lower appellate Court (District Judge of Cawnpore) 
took the same view as the Mnnsif and dismissed the appeal. 
The plaintiff thereupon preferred the present application for 
revision to the High Court contending that the valuation put 
by her upon her plaint was correct, and that the Munsif had 
therefore jurisdiction to try the suit. 

Babu 8atya Narain^ for the appellant. 

Maulvi Muhammad Ishaq, for the respondents. 

Baxeuji, J.~In this case the Court of first instance having 
held that the suit was not cognizable by that Court directed 
the plaint to be returned for presentation to the proper Court. 
This judgment of the Court of first instance having been affirmed 
in appeal by the lower appellate Court, this application for 
revision has been made by the plaintiff on the ground ;that 
the Courts below have erred in holding that the Munsif had no 
jurisdiction to hear the suit, and that the Court of first instance 
has thus failed to exercise a jurisdiction vested in it by law. 
The facts are these : — 

The plaintiff obtained a decree from a Court of Small Causes 
for a sum amounting to about two hundred rupees. 1 h^^ ^se e 
was transferred for execution to the Court of the 
Fatehpur and certain immovable property was attached as the 
property of the judgment-debtor. Thereupon, the first defend- 
ant, w^ho is the wife of the judgment-debtor, preferred an 
objection under section 278 of the Code of Civil Procedure, 

• claiming the property to be hers under a gift made to her by 
her husband. This application having been allowed, and the 
property released from attachment, the plaintiff decree-holder 
brought the present suit, in the MunsiPs Court, under section 
283 of the Code of Civil Procedure for establishment of his 
right to bring the attached property to sale in execution of 
his decree. The value of the property exceeds Rs. 1,000, but 
the amount of the decree, as I have said above, is much below 
Es. 1,000. The Court of first instance has held that the value 
of the suit, of the subject-matter of the suit is abov® 
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Rs. 1,000, and that consequently the suit is not cognizable by 
the Mimsifs Court. 

That Court and the lower appellate Court have relied upon 
the ruling of this Court in Dwarka Das v. Eameshar Prasad 
(1). Both the Courts below have, in my judgment, misunder- 
stood that ruling. It was held^in that case that where the 
sole question between the parties to the suit is whether the 
property attached in execution of a decree is or is not liable 
to be attached and sold, the value of the suit is the value 
of the property sought to be sold in execution of the decree, 
when the amount of the decree exceeds the value of the 
property sought to be sold, but when the value of the property 
attached exceeds the amount sought to be realized, the value 
of the suit is the value of so much of the property sought to 
be sold as will, on sale, satisfy the amount sought to be realized 
by sale of the property sought to be sold. In the latter case the 
amount which is sought to be realized by sale under the decree 
may be taken as the value of that portion of the property, the 
sale of which will be sufficient to satisfy that amount by the 
sale. It was pointed out in that case that where the judgment- 
debtor is also a party to the suit, and the suit is by the unsuccess- 
ful claimant objector for the establishment of his right both 
apiK^^the execution creditor and the judgment-debtor, the 
w^h;: Cuhe suit must be deemed to be the value of the attached 
property, although the amount of the decree may be smaller 
than the value of the property, but where the object of the suit 
is only to establish either the right of the decree-holder as 
against the objector or the right of the objector as against the 
decree-holder, the value of the subject-matter, where the amount 
of the decree is less than the value of the attached property, is the 
amount of the decree. The reason for this distinction is obvious. 
In the case of a suit by the objector against the judgment-debtor 
and the decree-holder where the objector does not limit his 
claim to so much of the property as would be sufficient for the 
realization of the amount of the decree, the judgment of the 
Court as between the objector and the judgment-debtor who are 
arrayed on opposite sides would operate as res judicata between 
(l) (1894.) I. li. E., 17 All,, 69. 
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tbose persons, but that will not be the case where the execution 
creditor is the plaintiff and he seeks to establish his right 
against the objector alone, although he makes the judgment- 
debtor a formal defendant to the suit. In a suit of the descrip- 
tion last mentioned the contest is only between the execution 
creditor on the one side and the successful objector on the other- 
What the decree-holder seeks by that suit is the establishment 
of his right to bring to sale so much of the property as would 
realize the amount of his decree, and, consequently, the value 
of the subject-matter of the suit must be the amount of the 
decree. As in the present case the amount of the decree is below 
one thousand rupees, and as the suit was brought by the decree- 
holder to establish his right as against the objector, the Monsif 
had jurisdiction to entertain the suit. I accordingly allow this 
application, set aside the orders of the Courts below with costs, 
and remand the case to the Court of first instance with direc- 
tions to re-admit the plaint and try the case on the merits. 


ISefore Sir John Stanley, Knighi, Chief Justice, and Mr. Justice 
Sir William Burhiit, 

GHAZI-UD-DIN (DErBin)A2TT) t?. BISHAN DIAL akd'akothks 
(P liAIKTirps).* 

Ciml Procedure Code, section 317 — ^Execution of decree — Sale 
Suit hy certified against real purchaser — Mea that the 
henami for the defendant. 

Meld that section 317 of the Code of Civil Procedure does not debar 
a person in possession of property purchased at auction sale held in execu- 
tion of a decree, wiieu sued for the rents and profits of such property by 
the certified purchaser, from setting up as a defence to the suit that the 
certified purchaser was only a benamidar on his behalf. JSishan Dial v. 
&hazi-ud'din (1) discussed, 

Ohe Ghazi-ud-din, alleging that he had purchased certain 
property at auction sale held in execution of a decree henami 
in the name of Bishan Dial, sued Bishan Dial, asking for a 
declaration that he, Bishan Dial, was not the true owner of the 
property but merely the plaintifi^s benamidar. This suit was 
ultimately dismissed as obnoxious to the rule laid down in section 
317 of the Code of Civil Procedure. Subsequently, Ghazi-ud-din 
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(1) (1901) I. L. E., 23 All., 175. 
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beiDg in possession of the property purchased as mentioned 
above; and in reoeipt of the rents and profits thereof; Bishan 
Dial brought the present suit against Ghazi-iid-din to recover 
from Ghazi-iid-din the rents and profits of the property which 
had been the subject-matter of the earlier suit, Ghazi-ud-din 
set up as a defence that he was the real owner of the property 
and that Bishan Dial was merely a beoamidar for him. The 
Court of first instance (Assistant Collector of Aligarh) held that 
this defence was not sustainable having regard to the provisions 
of section 317 of the Code of Civil Procedure; and the ruling of 
the High Court in the case of Bishan Dial v. Ghazi-ud-din (I), 
and on the merits decreed the plaintift^s claim. On appeal by the 
defendant the lower appellate Court (officiating District Judge 
of Aligarh) affirmed the decision of the Court of first instance. 
The defendant appealed to the High Court; where his appeal 
was dismissed by Banerji; J.; who held in effect that the defend- 
ant was precluded by the. decision in the former suit from 
setting up the defence now sought to be raised. From this 
decision the present appeal was preferred under section 10 of 
the Letters Patent. 

Sir Walter Colvinj Mr. i¥. L* Agarwala and Mr. iJ. A. 
Sorahjij for the appellant. 

O^Gonor and Babu Sital Prasad Qhoshy for the 

responu^-x^iCs. 

Stanlf.Y; C.J. and BurkitT; J. — With all deference we are 
unable to agree in the view expressed by the learned Judge 
of this Court who decided the second appeal from which this 
Letters Patent Appeal has been preferred. His decision is 
largely based upon the ruling of a Bench of this Court in a 
previous appeal between the same parties Bishan Dial v. 
Ohazi-ud-din (1). The circumstances out of which this litiga- 
tion has arisen are shortly as follows. The appellant before uS; 
Ghazi-ud-diU; alleges that he purchased the property which is 
the subject-matter of the suit at an auction sale held in exe- 
cution of a decree; which had been obtained against him; and 
that the purchase was carried out in the name of the plaintiff 
Bishan Dial as a benamidar for him. Bishan Dial was the 
(1) (1901) L L. R, 23 All., m. 
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certified purchaser of the property at the sale. After the sale 
Ghazi-iid-din brought a suit against Bishan Dial to have 
him^ Bishan^ Dial, declared a benamidar for him in the 
matter of the purchase, but the suit was dismissed on appeal 
to this High Court; on the doth of February 1901. In the 
lower Courts the plaintiffs claim had been decreed, but 
upon appeal the late Chief Justice Sir Arthur Strachey and 
our brother Banerji held that the decrees could not be sup- 
ported, having regard to the provisions of section 317 of the 
Code of Civil Procedure. That section provides that ^^I7o 
suit shall be maintained against the certified purchaser on 
the ground that the purchase was made on behalf of any 
other person or on behalf of some one through whom such 
other person claims.^^ The suit which was instituted by Ghazi- 
iid-din was clearly brought in violation of the section to which 
we have referred, and when the case was brought on appeal to 
this High Court, it was properly dismissed on the ground rhat 
the suit was not maintainable. The learned Judges decided 
nothing more than this. The learned Chief Justice says : — I 
think that the judgment of the lower appellate Court was 
.wrong, and that the suit was barred by section 317 of the Code. 
I would therefore allow this appeal.” Oar brother Banerji in 
his judgment says : — I agree in holding that section^,^^^ 
the Code of Civil Procedure is a bar to the maintenance"^^^^ 
present suit. The suit is one against certified purchasers on 
the ground that the purchase was made by them on behalf of 
the plaintiff. It therefore clearly comes wdthin the purview 
of the first paragraph of section 317.” The suit out of which 
the present appeal has been brought was brought by the plain- 
tiff Bishan Dial to recover from the defendant the rents and 
profits of the property which was the subject-matter of the 
earlier suit. Of that property Ghazi-ud-din was in possession 
at the date of the auction purchase, and he has continued in 
possession up to the present time. He has set up the defence in 
the present suit that he is the real owner of the property, and 
that Bishan Dial the plaintiff is a benamidar for him. It w^« 
contended in the Courts below and also in the High Court that 
the determination of the appeal in the earlier suit to w^hich We 
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liave referred debarred the defendant Ghazi-iid-din from setting 
lip the defence that Bisluin Dial was a beoamidar for him. 
This contention has found favour in all • Courts. It 

appears to us that in acceding to this contention the Courts have 
enlarged the scope of section 817. 

That section merely directs that a suit against a certified 
purchaser shall not be maintained. It does not go on to pro- 
vide that a suit by a certified purchaser against a person in 
possession for rents and profits, or for possession of the pro- 
perty of which he has been recorded as the certified purcha- 
ser, cannot be resisted on the ground that the certified purcha- 
ser is only a benamidar. 

We are not prepared to extend the operation of the section 
beyond what the Legislature has purported to do. The 
learned Judge of this Court in his judgment says It is true 
that if the present plaintijBPs had brought the suit to which I 
have referred (we take the learned Judge to mean by this, if 
the plaintiff had been plaintiff in the earlier suit) the present 
defendant might have resisted the claim upon the ground that 
the plaintiffs, the certified purchasers, were his beuamidars, 
but since ho chose to bring a suit for a declaration that the 
plaintiffs were his benamidars, and he failed in that suit, he 
isj ^^ entitled to re-open the question of his title.^^ We are 
agree with our learned brother in this. The deci- 
sion of the Court in the earlier suit only amounted, as we have 
said, to a ruling that that suit was not maintainable. It did 
not go into the merits of the case, or consider the rights of the 
parties, and therefore we are wholly unable to see how it can be 
held to debar the defendant from setting up any defence he 
may desire. It left the plaintiff in that suit exactly in the 
position in which he was when the suit was instituted, a 
position in which as we think, if his benamidar sought to 
enforce any right against him, he might properly set up his 
beneficial ownership as a defence to the suit. For these reasons it 
appears to us that the judgment of this Court and also the judg- 
ments of the lower Courts cannot be supported. We therefore 
set aside these decrees, and, the case having been decided on 
a pieliminary point, remand it to the Court of first instance. 
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through the learoed Di-trict Judge, with a direction that it 
be restored to its original place iu the list of pending cases and 
be tried od the merits. Tiie Court will see that the defeodant 
has an opportunity of setting up the defence which he has 
raised in his written statement^ namely, that he is the real 
Owner of the property and that the plaintiff was merely his 
benamidar, and must determine whether or not this defence 
is well founded. The appellant will have the costs of this 
appeal in any event. Ail other costs will abide the event. 

Appeal decreed and cause rema.nded^ 


APPELLATE CIVIL. 


Before Sir John Stanley, Knight, Chief Justice. 

NEPAL PtAI AND OTHEKS (DEFENDANTS) i). DEBI PBA8AD AND OTHEBS 
(Plaintiffs) and SHEOMBAR KOERI (Defendant) ^ 

Act No. KII of 1870 ( Court Fees Act), section 7, ix ; schedule I- Court fee — 
Suit for rede7?iption of mortgage — Appeal in respect of a specified portion 
■of the sum declared payable for redemption. 

In a suit for the redemption of a mortgage the plaintiff obtuineda decree 
for redemption conditional on the payment by him of a sum fixed by the 
■decree. The plaintiff appealed upon the ground that suck sum was in excess 
by a specified amount of the sum rightly payable by him for redejg^^ ^ 
Meld that the court-fee payable on the memorandum of appeal 
calculated according to the sum which the appellant claimed to have civToiioted 
from his decree, and not, as in the case of a suit for redemption, according to 
the principal sum secured by the mortgage Firhhu Narain Singh v. SUa 
Mam (1) quoad hoe dissented from. 

In this case, after the appeal to the High Court had been- 
admitted, a report was made by the office under rule 19A of the 
Eules of Court of the ISth of January 1898 to the effect that 
the memorandum of appeal presented to the lower appellate 
Court had not been sufficiently stamped. No objection having 
been taken by the appellant to this report within the three 
weeks allowed by rule 19A, the report was ^^laid before the 
Court for orders.’^ The facts out of which the reference arose 
are fully stated in the order of the Court. 


^ Stamp Reference in Second Appeal No. 374 of 1904. 
(i> (1S90) 1. L. E., 13 All., 94. 
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Miinslii Qohind Prasad^ for the appellant. 

Babii Sital Prasad Ohose, for the respondent. 

Stanley, C. J.— This matter comes before the Court on an 
objection raised by the plaintiffs appellants to the report of tlie 
office in regard to an alleged insufficiency of the court fee paid 
in the lower appellate Court. The suit was one for redemption 
of a mortgage of the 3rd of November 1890 on payment of a 
sum of Rs. 499-15-0, the principal money expressed to be 
secured by the mortgage. The plaintiffs succeeded, and obtained 
a decree for redemption, but upon payment of a vSum of 
Rs. 1,155-14-0. The plaintiffs, considering that this amount 
exceeded the amount properly payable under the security by a 
sum of Rs. 288-11-0, preferred an appeal to the lower appellate 
Court, and valued their appeal at the sum of Rs. 288-11-0, the 
sum in dispute, and paid the proper court fee on an appeal of 
that value. On appeal to this Court the office reported that the 
court fee paid in the lower appellate Court was insufficient, inas- 
much as under section 7 (ix) of the Court Fees Act in a suit for 
redemption of a mortgage the court fee is estimated according to 
the principal money expressed to be secured by the instrument of 
mortgage. The objection of the office was based upon a ruling of 
my-AAT^lecessor, Sir John Edge, in the case of Pirhlm Narain 
Mam (1), and having regard to that decision was 
propeny made. The objection that has been filed to the report is 
that in the case of an appeal in a redemption suit the court fee 
payable is not to be calculated upon the principal money 
expressed to be secured by the instrument of mortgage when the 
appeal is only concerned with a definite portion of the sum 
declared by the Court below to be payable in respect of the 
mortgage. The contention is that the amount or value of the 
subject-matter in dispute in the appeal is an ascertained sum, 
vw.j Rs. 288-11-0, and that where the amount is so ascertained 
the court fee payable is an ad valorem fee. 

The question is one of some difficulty, but having given it 
the best thought that I can, I have come to the conclusion that 
the view expressed by my learned predecessor is open to doubt,* 
and that a contrary view which was expressed by my brother 
(1) (1890) I.L. R., 13 All, 94. 


449 


VOL., XXVII.] 


ALLAHABAD SERIES. 


Biirkitt in a later unreported case of Lola Bup Kishori v- 
Maya Ram (Second Appeal No. 1225 of 1893) is correct. Tlie 
facts of that case (S.A. No. 1225) were, so far as I can see, in 
substance identical with those of the present case. My brother 
Burkitt held in that case that the case decided by Edge, C. J., 
to which I have referred, was not in point. As to this, ,I must 
confess that I am unable to distinguish the two cases. He held 
in that case that the court fee was payable only on the amount 
at issue in the appeal. 

It appears to me, upon a perusal of section 7 of the Court 
Fees Act and schedule I to that Act, that in a case such as 
the one before me the court fee is to be calculated on the value 
of the subject-matter in dispute only. Section 7, sub-sec- 
tion (ix), provides that in suits against a mortgagee for the 
recovery of the mortgaged property the court fee is to be valued 
according to the principal money expressed to be secured by 
the instrument of mortgage. The section is confined to a suit 
apparently, and not to an appeal. In schedule I to the Act we 
find that in the case of a plaiift or memorandum of appeal not 
otherwise provided for in the Act, except those mentioned in 
section 3, an ad valorem fee is payable at the rate mentioned 
in that schedule. In this schedule a memorandum of appeal 
is specifically mentioned, while in section 7 of the 
morandum of appeal is not mentioned. Therefore 
that if in the case of an appeal the value of the subject-matter 
of the appeal can be determined, as it has been in this case, the 
appellant is only bound to pay a court fee on the amount 
ascertained to be the value of the subject-matter of the appeal. 
For these short reasons it appears to me that the view expressed 
by my brother Burkitt, in the case decided by him, to which I 
have referred, is correct, and therefore I allow the objection 
raised before the Court, and declare that the court fee paid in 
the lower appellate Court is sufficient. 
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Before Mr. Justice Blair and Mr. Justice Banerji. 

BANH BxVL (Jir3)aMEi!rT-3)EBTOB) r. MANNI LAL (Dkcbek-hob'dee),'*^ 

Act No, IV of 1882 (Transfer of Fro^perty Act J, section d9--^Ciml Frocedure 
Code, section 233 — Mortgagee Iholding also a simple money decree against 
mortgagor-^ Transfer of deer ee~^ Bights of transferee. 

H., tlie lioldor o£ a usufructuary mortgage over tlio property of B., 
obtained against B. a simple money decree wliicli bad nothing whatever to do 
with the mortgage or the debt secured thereby. H, transferred this simple 
money decree to M. Meld that there was nothing to prevent M. from bring- 
ing to sale in execution of this decree the property mortgaged by B. to H. 
CJmndra Nath Bey v. Burroda Shoondury Chose (1) distinguished. 

One Hargiin, wlio was the holder of a usufriictnary mortgage 
OTer certain property belonging to Banh Bal, obtained a simple 
money decree against Banh Bal. This simple money decree 
Hargiin sold to Manni Lai, and Manni Lai sought to execute 
it by bringing to sale the property mortgaged to Hargiin. 
Manni LaPs application for execution was resisted by Banh 
Bal, who objected that his rights in the property mortgaged to 
Hargiin could not be sold. The Court of first instance (Subor- 
dinate Judge of Agra) accepted tlds contention and dismissed 
the deoree-holder^s application j but on appeal the District 
Judge reversed the order of tlic first Covirt and allowed execu- 
tion to proceed. The judgment-debtor thereupon appealed to 
the High Court. 

Baldeo Earn Dave, for the appellant. 

Sarbadhicary, for the respondent, 

Blair and Baker J i, JJ. — This appeal arises out of an 
application for execution of a simple decree for money, obtained 
against the appellant by one Hargiin, who subsequently assigned 
it to the respondent Manni Lab The appellant had made a 
usufructuary mortgage of his property to Hargiin, The decree, 
however, had no reference to the mortgage or to the debt secured 
by the mortgage. In execution of the decree of which he was 
the assignee the respondent sought to bring to sale the equity 
of redemption of the appellant in respect of the property of 
which Hargiin was the usufructuary mortgagee. It was 
contended on behalf of the appellant that Manni Lai was not 

♦First Appeal Ko, 64 of 3.904 from an order of W. F. Wells, Esq./ 
District Judge of Agra, dated the 21st of January 1904. 

(1) (1896) I. L, E.y 22 Calc., 813. 
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entitled to bring to sale the equity of redemption of the appel- 
lant, and reliance was placed upon the provisions of section 99 
of Act No. IV of 1882. This objection found favour with the 
Court of first instance but it was overruled by the lower 
appellate Court. The same objection has been repeated before 
us. It may be that if Manni Lai had been the assignee 
of the rights of Hargun as mortgagee, section 99 of Act No. IV 
of 1882 would have precluded him from seeking the sale of the 
mortgaged property in execution of the money decree of which 
he was the assignee. But it must be remembered that he did 
not acquire the rights which existed in Hargun under the 
mortgage to which we have referred above. His position at 
present is not different from that of a third person who has 
obtained a simple decree for money against the mortgagor of 
Hargun and seeks to sell the equity of redemption of the mort- 
gagor. There can be no doubt that on the application of a third 
person who is not a mortgagee from the judgment-debtor the 
equity of redemption of the mortgagor can be sold, and his 
application would not offend against the provisions of section 
99 of the Transfer of Property Act. We can see no difference 
between the position of a third person obtaining a simple money 
decree against the mortgagor and that of an assignee of a 
money decree obtained by the mortgagee, but not in 
as mortgagee. The learned vakil who appeared for th!:: 
referred to the ruling of the Calcutta High Court in Chundra 
Nath Dey v. Burroda Shoondury Qhose (1). That case in our 
judgment is distinguishable from the present one. There the 
decree which was assigned to the applicant for execution 
declared a charge in favour of the decree-holder upon the 
property of the mortgagor for the amount of the decree. It 
was this decree including the charge which was assigned to the 
applicant for execution. As the assignee himself thus became 
the holder of the charge, he could not sell the equity of redemp- 
tion without violating the provisions of section 99. It was 
therefore held that that section would preclude him from 
proceeding against the mortgaged property. In the present 
case the respondent has nothing to do with the mortgage held 
(1) (1896) I. L. B., 22 Calc., 818. 
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by Hargun. He lias acquired no rights in respect of that 
mortgage^ and therefore by seeking a sale of the equity of 
redemption he has in no way transgressed the provisions of 
section 99 of Act; No. IV of 1882. We do not think that sec- 
tion 233 of the Code of Civil Procedure helps the appellant. 
In our judgment the Court below was right and we dismiss 
the appeal with costs. 

Apipeol dismissed. 


Before Mr. Justice Blair and Mr. Justice Banerji. 

BALMAKUKD (Opposite PAETr) KUNBAN KUNWAB 
(Appiioant).* 

Act No. VII of 1889 (Succession Certificate ActJ^ section 7 (8 ) — Application 
for certificate to collect debts — Objection as to status of family of 
deceased — Inquiry necessary. 

Where, on an application fora certificate to collect debts due to a deceased 
person made by the widow, an objection was filed by a nephew of the deceased 
that he and the deceased were members of a joint Hindu family and there- 
fore no certificate could be granted to the widow : it was held that the Court 
was bound to make some inquiry, not necessarily an exhaustive one, into the 
facts set up by the objector, and was not warranted in passing an order grant- 
ing a certificate without making any inquiry at all. 

In this case Miisammat Kundan Kimwar; as the widow of 
Tirbeni Sahai, deceased, applied to the District Judge of Bareilly 
of a certificate under Act No. VII of 1889, enabl- 
ing -Collect certain debts due to the deceased. The appli- 
cation was opposed by Balmakund, a nephew of the deceased, 
who alleged that he and the deceased were members of a joint 
Hindu family, and therefore no certificate could be granted to the 
widow. The District Judge, however, granted a certificate to 
the widow, remarking as to the question raised by the objector: — 
^^This raises an intricate and difficult question of law and facts 
which I do not feel called upon to decide by summary pro- 
ceedings. I find that Musammat Kundan Kiinwar has prmd 
/acie the best title to the certificate, and it will be granted to 
her.’^ Balmakund appealed to the High Court, urging that 
the Judge was bound to make some sort of an inquiry into the 
question raised by the objector. 

^ ^ No. 80 of X904, from an order of J. 8. Campbill, Esq., 

District Judge of Bareilly, dated the 18th of March 1904, 
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Dr. Satish Ghandra Banerji^ for the appellanfc, 

Bahii Jogindro Nath Ghaudhri, for the respondent. 

Blair and Banerji, JJ. — This is an appeal against the 
grant of a certificate to the respondent under Act No. YII of 
1889. The certificate is for the collection of debts. The pro- 
ceedings are summary proceedings^ and no doubt the Judge 
would not be called upon to enter into and decide the rights of 
the parties as if he were trying a suit. But it is manifest to us 
that to pass a sound judicial decision he is bound at all events 
to enter into some inquiry. In the present case there was 
a dispute as to whether the family was joint or not. That 
question he did not touch. It is quite true that under the 
provisions of the Act he need not sift this. But he should base 
his decision upon primd facie evidence with which he is sufiS- 
ciently satisfied. He has not done so. In this case he did not 
enter upon any inquiry at all. His order cannot therefore be 
maintained, and we must send back the case with the direction 
that he should make some inquiry according to law, and upon 
the result of the inquiry pass an order. We accordingly set 
aside the order of the Court below and send the case back to it 
to deal with it according to law. Costs will follow the event. 

Appeal decreed and cause remanded. 



JBefore Mr, Justice JBanerji. 

MAHIP RAl (PiiAiNTirr) v. D WARE A RAI (Depbhdakt).® 

Ciml JBrocedure Code, section 331 — Execution of decree — Resistance or obstruct 
tion ly person other than the judgment-debtor ^In'oesUgation of claim-^ 
Nature of investigation, 

A Courb investigating, under the provisions of section 331 of the Cod® 
of Civil Procedure, a claim to property sought to be taken in execution of a 
decree is not confined to the mere question of possession but is bound to 
decide on the title to the property in dispute. MoulaJchan v. (Jorilchan (1), 
Ra'gujirao v. Natesing Shahaji Bhosle (2) and Ruoha Rae v. JPurmeshur JDyal 
(3), followed. 

* Second Appeal Ho. 603 of 1903, from a decree of Syed Muhammad 
Tajammul Husain, Subordinate Judge of Chazipur, dated the l7th of April 
1903, reversing a decree of Munshi Tara Prasad, Munsif of Saidpur, dated 
the 15th of December 1902, 
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(1) (1890) I. L. E., 14 Bom., 027. (2) (1897) I. L. E., 22 Born., 967. 

(3) H.-W. P., H. C. Eep., 1870, 252. 
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One Mahip Rai having obtained a decree for possession of 
certain immovable property against Mathura Rai and Tilak- 
dhari Rai, was resisted in attempting to obtain possession by 
Dwarka Rai, who alleged that he was in proprietary possession 
thereof. A report was made by the Civil Court Amin under 
section 328 of the Code of Civil Procedure, and subsequently 
thereto proceedings were started under section 331 of the Code. 
The Court of first instance (Munsif of Saidpur) went into the 
question of Dwarka Rai^s alleged title to the land in dispute, 
and finding that he had none which would support his resis- 
tance to the execution of Mahip Rai^s decree passed an order 
accordingly directing that execution should proceed. Dwarka 
Rai appealed. The lower appellate Court (Subordinate Judge 
of Ghazipur) considering, with reference to the ruling in JRakhan 
Churn MunduL v. Watson cfe Go. (1), that in an investigation 
under section 331 of the Code of Civil Procedure the question 
of possession alone could be gone into, and, finding Dwarka 
Rai to be in possession, reversed the decision of the Munsif and 
dismissed the decree-holder^s application. From this decision 
the decree-holder appealed to the High Court. 

Munshi Qobind Prasad, for the appellant. 

Mr. 8. Sinha (for whom Dr. Tej Bahadur Sa^pru), for the 
respondent. 

J.— .The plaintiff appellant, having obtained a 
depree loT possession of immovable property against Mathura Rai 
and Tiiakdhari Rai, applied for execution of his decree. He 
was resisted by the respondent Dwarka Rai, who claimed to be 
in possession of the property on his own account. Thereupon, 
in accordance with the provisions of section 331 of the Code of 
Civil Procedure, the claim was registered as a suit between the 
decree-holder as plaintiff and the claimant as defendant. The 
Court of first instance tried the question of title raised by the 
parties and made a decree in favour of the plaintiff’. Upon 
appeal by the defendant the lower appellate Court found that 
the defendant was in possession at the time of obstruction, and 
without entering upon a determination of the question of title 
dismissed the suit. The learned Subordinate Judge says in his 
(1) (1888) I. L* E., 10 Calc., 80. 
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judgment: — Having regard to the nature of the case, .it is 
only necessary to see^ and it should only be proved, which party 
was in possession at the time of obstruction, irrespective of the 
fact, what was the state of things previous to that time.” In 
so holding, the learned Subordinate Judge was clearly in error* 
Section 331 directs that the Court shall proceed to investigate 
the claim in the same manner and with the like power as if a 
suit for the property had been instituted by the decree-holder 
against the claimant under the provisions of Chapter V. It 
further provides that the order of the Court shall have the 
same force as a decree, and shall be subject to the same condi- 
tions as to appeal. It is thus manifest that a Court trying a 
suit under section 331 must try it as a suit for the property, and 
determine the question of title also. As the order of the 
Court has the force of a decree, and is appealable as such, there 
cannot be any doubt that the Legislature did not intend that 
the order should be confined to the question of possession only. 
This is further manifest upon a comparison of the provisions 
of section 331 with those of section 332. If in execution of a 
decree for possession of immovable property any person other 
than the judgment-debtor is dispossessed, the person so dis- 
possessed may make an application to the Court under sec- 
tion 332, and upon such application being made, the Court 
is required to confine itself to an investigation of 
of dispute specified in the first paragraph of 'v^ction, 
that the property was bond fide in the possession of the 
claimant on his own account or on account of some person 
other than the judgment-debtor, and that it was not Comprised 
in the decree; or if it was comprised in the decree, that he 
was not a party to the suit in which the decree was passed; 
and then the section provides that the party against whom 
an order is passed under the section may institute a suit to 
establish his right. Had the Legislature in enacting section 
331 intended that the investigation under that section should 
be limited only to the question of possession, one would have 
expected to find in the section a provision similar to that con- 
tained in the last paragraph of section 332. There is another 
circumstance which unmistakeably shows that the Legislature 


1905 


Mahip 

Bai 

Dwabea 

Bai. 


456 


THE INDIAN LAW REPORTS, [VOI,. XXVII. 


1806 


Mahif 

Bai 

Dwaeka 

Bai. 


intended that all questions between the parties, including the 
question of title, should be tried in a suit under section 3S1 in 
the same way as in an ordinary suit. In Act No. X of 1877 it 
was provided in section 331 that the claim of a person who 
resisted the execution of a decree for possession should be regis- 
tered as a suit, and investigated by the Court with the like 
power as if a suit had been brought against the claimant under 
the provisions of section 9 of the Specific Belief Act, 1877 ; so 
that the investigation was to be confined to the question of pos- 
session only. This provision, however, was repealed by Act 
No. XII of 1879, and the provisions of that Act, which in this 
respect were almost the same as those of Act No. VIII of 1859, 
were re-enacted in Act No. XIV of 1882, the present Code of 
Civil Procedure. The provisions of section 331 of Act No. X 
of 1877 were undoubtedly repealed with an object, and that 
object, it is clear, was that a trial under section 331 should be a 
trial upon the question of title also. This view is supported by 
the ruling of the Bombay High Court, in Movjlahhan v. Gori- 
hlian (1), which was approved and followed in Ba^mjirao v. Jb- 
tesing Shakaji Bhosle (2). With reference to the provisions of 
section 229 of Act No. VIII of 1869 this Court held in Rucha 
i2ae V. Purmeshur Dyal (3), that under that section the question 
of title was also to be tried and not merely the question of bond 
As I have already said, the provisions of sec- 
tion 22t? cn Act No. VIII of 1859 are almost in terms similar to 
those of section 331 of the present Code of Civil Procedure; This 
ruling is therefore an authority of this Court in favour of the ap- 
pellants contention. For the above reasons I am of opinion that 
the lower appellate Court should have tried and determined the 
question of title also. I accordingly allow the appeal, set aside 
the decree of the lower appellate Court, and, as that Court decid- 
ed the case upon a preliminary point, I remand the case under 
section 562 of the Code of Civil Procedure to that Court with 
directions to re-admit it under its original number in the re- 
gister and proceed to determine it according to law. The appel- 
lant will have his costs of this appeal. Other costs will follow the 

Appeal decreed and came renhanded, 

(X) (1890)' X. li. K., 14 Bom., 627. (2) (1897) I. L. li, 22 Bom., 967, 

(3) H.-W. P. H. C. Eep., 1870, p, 262. 
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Before Mr, Justice^Banerji, 

KHATUN BIBI (Pi.a.ihtiipf) SAYIDA BIBI (Deifestbant) * 
Pre-emption — Wajih-ul-arz — Construction of document. 

Where a wajib-nl-arz gave a right of pre-emption on transfer of a share, 
first, to a co-sharer who was a collateral relative, then to a co-sharer in the 
patti, and then to a co- sharer in the mihal, "for the price offered by a 
stranger,” it w^as held that no right of pre-emption accrued to a co-sharer 
of a superior class when the sale was to a co-sharer of an inferior class; but 
the right only came into existence when the sale was to a stranger. Shea 
BalaTc Singh v. Lachmidhar (1) referred to. Suhhdeo Singh v. Bahadur 
Singh (2) distinguished. 

In this case one Ali Ahmad sold his share in manza Band- 
pnr, thok Hiisaini Bibi, patti Mir Talib Ali, to Sa3dda 
Bibi. On this sale a suit for pre-emption was brought by 
Khatiin Bibi alleging that she had a preferential right to that 
of the vendee. The vendee was a co-sharer in thok Husaini 
Bibi, but in a different patti, whereas the plaintiff pre-emptor 
was a co sharer in the same patti as that in w’’hich the share 
sold was. The wajib-ul-arz of the village, under the provisions 
of which the right of pre-emption was claimed, gave a right of 
pre-emption, first to a co-sharer who was a collateral relative of 
the vendor, then to a co-sharer in the patti, and then to a co- 
sharer in the mahal, for the price offered hy a stranger. 

The Court of first instance (Subordinate Judge of Allahabad) 
decreed the plaintiff’s claim, holding that the wajib-ul-arz ^ve 
a right of pre-emption amongst the various classes ofT'^^^^ers 
inter se. The defendant vendee appealed. The lower appellate 
Court (District Judge of Allahabad) taking a different view of 
the wajib-ul-arz held that the right of pre-emption only arose 
on a sale to a stranger, and not when the sale was by a member 
of one class of co-sharers to a member of any other class, and 
accordingly reversed the decision of the Subordinate Judge 
and dismissed the plaintiff’s suit. In so doing the District 
Judge relied on the ruling of the High Court in Sheo Balah 
Singh v. Lachmidhar (1). The plaintiff' thereupon appealed 
to the High Court. 

* Second Appeal No. 647 of 1903 from a decree of C. Bustomji, Esq., 
District Judge of Allahabad, dated the 24th of March 1903, reversing a 
decree of Maulvi Muhammad Abbas Ali, Subordinate Judge of Allahabad, dated 
the 29th of July 1901. 

(1) (1901) I. L. K., 23 All., 427, (2) W'eelcly Notes, 1904, p. 104. 
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Pandit Moti Lai Nehru (for whom Babii Lalit Mohan 
BamrjiL for the appellant. 

Munshi Gulzari Lal^ for the respondent- 

BakbkjIj J. — The only question in this appeal, which arises 
out of a suit for pre-emption brought on the basis of a wajib- 
ul-arz, is that of the interpretation to be put on that docu- 
ment. It is difficult to distinguish this case from that of 
Sheo Balah Singh v. Lachmidhar (1). Each case must depend 
on the terms of the particular wajib-ul-arz on which the suit is 
founded. In this case the purchaser is a co-sharer in th e village, 
but not in the same patti with the vendor. The plaintiff pre- 
emptor is a co-sharer in the patti and for this reason claims 
priority over the vendee. The question is whether a right of 
pre-emption arises under the wajib-ul-arz of the village in 
question, unless a sale is made to’a person who is stranger to the 
village. The clause in the wajib-ul-arz relating to pre-emp- 
tion begins with the recital that ^^for such price as a stranger 
(shaJcha ghair) may pay^^ pre-emption may be claimed by the 
three classes of persons mentioned in the document. The inten- 
tion, therefore, seems to be that it is only when the sale is 
made to a stranger that the right of pre-emption arises. In 
this respect the provisions of this wajib-ul-arz are different 
from those of the wajib-ul-arz in the case of SuJchdeo Singh v. 
Baf^id^^^^ngh reported in the Weekly Notes of 1904, at page 
104, the other case reported in the foot-note on page 105. 

The wajib-ul-arz in each of those cases made no reference to a 
stranger, but simply provided that the price to be paid by the 
pre-empfcbr was to be the same as that paid by any other person, 
that is to say, by any other purchaser, whether a stranger or 
not. The use of the word stranger in the wajib-ul-arz in 
the present case indicates, as I have already said, that no right 
of pre-emption could arise unless the sale was to a stranger. 
The lower appellate Court therefore placed a right interpreta- 
tion on the wajib-ul-arz, and I dismiss this appeal with costs. 

■ ■ Appeal dismissed. 


(1) (1901) L L. B., 23 All., 427. 
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JBefore Mr* Justioo JSlchir and Mt*^ Jusiioe Barter Ji. * 

ASAD-UL-LAH (Dejbndanx) ®. MUHAMMAD NUB (PLAiNim).* 

CM Frocedme Code, aectiona 508, 614, 516, md Z2l-ArUtraUon-Amard- 

Validityofauiard made, hui not reaching the Court mthm the Ume 

limited. 

In the case of an arbitration made under the order of a Court it is sum- 
cieat if the award be made, that is, completed and signed by the arbitrators, 
within the period limited under section 508 of the Code of Civil Procedure ; rt 
is not necessary to the validity of such award that it should actually reach 
the hands of the Court within such period. Armnugam Chetti v. Arunacha- 
UmChetti (1) and Vmereey Fremji v. Shamji Kanji (2) followed. Maja Sar 
Narain Singh v. Chaudhrain Shagwant Knar (3) referred to. Sehar^ Dae 
v.XoZiawJDo* (4) dissented from. ^ nr 

Ijn this case the matter in dispute in a suit in the Munsii s 
Court at Amroha was referred to arbitration, and the 6th of 
January, 1904, was fixed by the Court as the date for delivery 
of the award. The award was completed and signed on the 
6th of January, but was not actually handed in to the Court 
until the 7th. The Munsif overruled the plaintifPs objections, 
and in accordance with the award dismissed the suit. On 
appeal by the plaintiff the lower appellate Court (Additional 
Subordinate Judge of Moradabad) held that the award was 
invalid having regard to the last clause of section 521 of the 
Code of Civil Procedure, and allowing the appeal, remanded 
the case under section 562 of the Code. ^ The defendant appealed 
against this order of remand to the High Court. 

Mr. AhM Majid, for the appellant. 

Mr. Karamat Husain, for the respondent. 

Blaib and Banebji, JJ.— The appeal now before us arises 
out of proceedings in which the Court of first instance had 
passed a decree in terms of an award. The arbitration which 
terminated in the award was one made by the order of the 
Court The Court, as we gather from the judgment, meant to 
specify the date, to wit, the 6th of January, 1904, as the last 
date for the making and delivery of the award. The award was 
made on the 6th of January in the sense that it was completed 

• Ti’ii-st ADBeal No. 83 of 1904, from an order of Maulvi Muhammad 
Sbafi, Additional Subordinate Judge of Moradabad, dated the 9tb of June, 
1904.’ 


(1) (1898) I. Ii. E., 22 Mad., 22. 

(2) (1888) 1. L. E., 13 Bom., 119. 


(3) (1891) I. L. E., 13 All., SOO. 
.(4) (1886) I. L.B., 8 All., 643. 


1905 

January 23 . 


1905 


Asid-ttl- 

IiAH 

V. 

Mtthammai) 

Nub. 


460 THE INDIAN LAW EEPORTS^ [VOL. XXVII. 

and signed by the arbitrators on the 6tli. But it was not 
handed to the Court until the 7th, The Court of first instance 
passed judgment according to the award. The Court of first 
appeal held that the award was invalid, not having been de- 
livered on the 6th of January or earlier; set aside the decree of 
the Court of first instance, and passed an order of remand with 
directions to the Court of first instance to try the case on the 
merits. It is contended in this appeal that the filing of the 
award beyond time was immaterial so long as the award was 
made and signed and published on the date specified as the last 
date for that purpose. Our attention has been called to the sec- 
tions of the Code of Civil Procedure bearing upon this matter. 
The variation in the language used in these sections raises 
some difficulty as to the true intent and meaning of the Statute. 
Section 508, which gives the Court power to refer a matter to 
arbitration, says that the Court shall fix such time as it thinks 
reasonable for the delivery of the award. Section 614 pro- 
vides that if the arbitrator cannot complete the award within 
the period specified in the order, the Court may, if it thinks fit, 
grant a further time, and from time to time enlarge the period for 
the delivery- of the award. There apparently the completion 
and delivery of the award are not distinguished one from the 
other. Section 516 provides that when an award in a suit has 
be^f'^ff^^the persons who made it shall sign it and cause it to 
be fileci In Court.^^ We have here throe steps : the making, the 
signing, and the filing. Obviously the word ^ made ^ is used in 
the untechnical stnse, because the award cannot be considered 
as made unless it is authenticated by the signature of the 
person who made it}. ‘ Made ^ means that the mind of the 
arbitrator has been declared, and such declaration requires 
authentication by signature. Section 521 seems to us to be 
the section which governs the case before us. It provides that 
no award shall be set aside except on one of the grounds 
mentioned in the section, one being that the award was ^ made ’ 
after the issue by the Court of an order superseding the arbi- 
tration. It is manifest that the word ^made^ used here does 
not mean delivery because ^ making ’ and ^ delivery ^ indicate 
difterent stages. The section further provides that no award 
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shall be valid unless ^ made ^ within the period allowed by the 
Court.^^ It seems to us that that is the governing section 
applicable to this case. The validity of the award depends 
upon the making of it within the period allowed, and it is 
immaterial on what date it is filed. The same view has been 
taken by the Madras High Court in Ariimugam Ohetti v. 
Arunachalam Ohetti (1), and the Bombay High Court in 
Umersey Premji v. Shamji Kanji (2). A case in some respects 
similar was decided by a Bench of this Court, Behari Das v. 
Kalian Das (3). In that case it was held that the award made 
in the ease was invalid and the opinion w^as expressed that 
^^the rule that no award shall be valid unless made within the 
period fixed by the Court is equivalent to a rule that the award 
must be delivered within that period.^^ From that opinion we 
feel bound to differ. We think that the Madras and Bombay 
Courts were right in the conclusion at which they arrived. 
That conclusion is in accordance with the judgment of the 
Privy Council in Raja Ear Narain Singh v. Ohaudhrain 
Bhagwant Kuar (4). In the case reported in I. L. E., 8 
AIL, 543, it- was unnecessary for the Court to rule upon the 
question whether an award made within time is" invalidated 
by a late filing of it, because in that case the award had not 
been made by all the arbitrators within the time limited by 
the order. The Court below was wrong. We accord 
the appeal, set aside the order of the Court below, and restore 
the decree of the Court of first instance with costs in all 
Courts. 

Appeal decreed. 

(1) (1898) I. L. B., 22 Mad., 22. (3) (1891) I. L. E., 8 AIL, 543. 

(2) (1888) I. L. E., 13 Bom., 119. (4; (1886) I. L. E., 13 AIL, 300, 


1905 


ASAD-UIi- 

rAH 

V, 

Muhammad 

Hue. 


462 


1905 

JamciTy 23, 


THE INMAN LAW REPORTS, [VOL. XXVIL 

Before Mr* Justice Blair and Mr. Justice Bmierji. 

SIKANDAR A>TI) OTHERS (Deeendaitts) y. BAHABITR ANB OTHERS 
(Plaintiees).* 

Act No. Ill 0/1877 {Indian Begistration Act), sections 3 atid 17 — Act No, IV 
of 1882 (Transfer of Brojyertg ActJ, section 107 -^Immov able ^rojperfg-^ 
Definition — Lease of right to receive niarlcet dues. 

BCeld tliat tlie right to collect inarhot duos upon a given piece of land is a 
benefit to arise out of land within the purview of section 3 of the Indian 
Registration Act, 1877. A lease, therefore, of such right for a period of more 
than one year must he made by registered instrument. 

The facts of tliis case are as follows : — 

The plaintiffs sued for a declaration that they were entitled 
to recover 70 out of 76J sihams of the income of a cattle market 
held every Monday in qasba Atrauli by virtue of an unregis- 
tered lease dated the 28th of June 1902 alleged to have been 
granted to them by Akbar Ali Khan and others, zamindars. 
The lease was for a term of three years. The defendants 
pleaded, inter alia that registration of tliis lease was compul- 
sory, and that, as it was not registered, it was inadmissible in 
evidence. The plaintiffs relied upon a qabuliat executed by 
them, which was registered. The Court of first instance 
(Munsif of Haveli, Aligarh) held that the lease was inadmis-- 
sible, and the qabuliat could not be relied upon by the plaintiffs 
as giving them any title, and accordingly dismissed the suit, 
however, this decision was reversed by the lower 
appel.='"xxi tiourt (Extra Additional Subordinate Judge of Ali- 
garh) which decreed the appeal and remanded the suit for 
trial on the merits. Against this order of remand the defend- 
ants appealed, to the High Court. 

Munshi Gobind Prasad^ for the appellants. 

Maulvi Ghidam Mujtaba, for the respondents. 

Blair and Banerji, JJ. — ^The suit out of which this appeal 
arises was one brought by the plaintifiTs for a declaration of 
their right and title to certain market dues wliich tjiey alleged 
had been leased to them by the zamindars. The defendants 
are persons who claim under some similar title. That which is 
conveyed appears to have been a right to enter temporarily upon 

•First Appeal Ho. 66 of 1904, from an order of Maulvi Muhammad Shaft, 
Extra Additional Subordinate Judge of Aligarh, dated the 8lst of March, 
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certain land upon wHch a weekly fair was held and to receive 
the dues, which but for the execution of some document of 
transfer would have been received by the landlords themselves. 
The transaction between the parties is in the form as usual of 
a jpaita signed by the zamindars and a qahvliat by the so-called 
lessees. The patta was not registered, and the gabuliat was. 
The defendants objected to the admissibility of the unre- 
gistered patta^ and contended that, inasmuch as that document 
was unregistered it transferred nothing, and could not be used 
as evidence of a transfer. To that contention the Court of first 
instance acceded and dismissed the plaintiff^s suit The lower 
appellate Court reversed that decision and remanded the case 
under section 562 of the Code of Civil Procedure for trial on 
the merits. It is against that order that the present appeal is 
brought. On behalf of the appellants it is urged that by 
virtue of section 107 of Act No. lY of 1882 and also by dint 
of section 17, clause (d) of the Eegistration Act such a lease 
could be made only by a registered instrument, the lease being 
one of immovable property for a term exceeding one year and 
reserving yearly rent. Our attention is called to the definition 
of immovable property contained in section 3 of the Eegistra- 
tion Act. It has been contended on behalf of the respondents 
that the interest purporting to be transferred by the 
present case did not fall within the definition of 
property as given in section 3 of the Eegistration Act. Among 
the classes of property included in that definition is to be found, 
after the last of the specific classes of property, set forth, the 
general term any other benefit to arise out of land.” There- 
fore the principal question we have to consider is whether the 
right to collect dues upon a given piece of land, the property of 
the alleged lessor, is a benefit to arise out of land within the 
purview of section 3 of the Eegistration Act. In our opinion 
the right to collect dues upon a given spot is such a benefit, 
and therefore we are constrained to find that the document in 
question purported to convey that which falls within the defini- 
tion of immovable property. The so-called lease being an 
unregistered instrument, it could not effect the transfer and 
could not be admissible in evidence. We are therefore of 


1905 


SlEAlSrUAB 

Bahabttb. 


464 


1905 

Sikandab 

V. 

Bahadub. 


1905 

January 24. 


THE INHIAN TAW BEPOETS, [VOI,. XXVII. 

opinion that the Court of first instance was right. We set aside 
the order of the lower appellate Court and restore the decree of 
the Court of first instance with costs in all Courts. 

[Cf. Baldeo Singh v. Beni Singh (1) and Rameslmr Singh 
V. Durga Das (2). — En.] 

Appeal decreed. 


JBefore Mr. Justice JSlair and Mr. JubHcq jBcincrJi, 
UDITNAIUIN SINGH (Debendaot) ti. MUBTAZA KHAN 
Cwil Procedure Code, sections 278, 283 — Act Ifo. XV of 1877, schedule II, 
article 12 — Suit to estahlish right to prof erf g sold in execution—^ limi- 
tation — Sale without decision as to rights of intenmior. 

When an intervonor claims a share of attached property the Court 
should define the respective shares of the debtor and the intorvenor, and 
sell the debtor’s definite share only. If the Court omits to do so, and sells 
the attached property subject to the intorvonoi*’s claim, this is no valid 
order under section 280, 281 or 282 of the Code of Civil Procedure, and 
the limitation of one year for a suit under section 283 of the Code does not 
apply. Manohur Khan v. Trogluchlionath Q-hoso (3) followed. 

In this case certain property, including a grove, was attach- 
ed and advertised for sale by the decree-holder as the pro- 
perty of his judgment-debtor, Sheo Singh. The mmindar 
of the village, Chaiidhri Jai Chanel Singh, took an objection 
that the grove belonged to him, the zamindar, and not to the 
judijm^n^ebtor. The Court, instead of deciding this objec- 
tioh,"^ tioij;i^e property subject to the objection. The grove 
was purchased by Raja XJdit Narain Singh, who obtained 
a sale certificate on the 22nd January 1869, without any 
condition entered in it, and some time afterwards obtained 
possession. In 1903 the representative in title of the zamin- 
dar sued to recover possession of this grove on the ground that 
the order for sale subject to the purchasers establishing the 
judgment- debtor’s rights was an absolutely illegal order which 
he was entitled to treat as a nullity. The Court of first instance 
(Subordinate Judge of Parrukhabad) found that the suit was 
barred by limitation, and dismissed it. The plaintiff appealed. 

* Pirst Appeal No, 78 of 1904, from au ordorjof H, W, Lylo, Hsq,, J)k- 
trict Judge of Parrukhabad, dated the 23rd of April 1904. 

(1) Wpekly Notes, 1899. p. 67. (2) Weekly Notes, 1901, p. 128. 

(8) (1866; 4 W. E., 86. 
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The lower appellate Court (District Judge of Farrukhabad) 
reversed the Subordinate Judge’s decision and remanded the 
case under section 562 of the Code of Civil Procedure. Against 
^ this order of remand the defendant appealed to the High Court. 

Mr. A. E. Byves and Babu Sital Prasad Ohosej for the 
appellant. 

Maulvi Ghulam Mujtaha and Maulvi Miihamnad Ishaq^ 
for the respondent. 

Blaib and Baheeji, JJ. — This appeal is governed by the 
ruling, with which we entirely agree, in Monohur Khan v* 
Troyluckhonath Ohose (1). In that case it was held that where 
interveners claim a share of attached property, the Court should 
define the respective shares of the debtor and the intervener, 
and sell the debtor’s definite share only. If the Court omits 
to do so, and sells the undefined rights and interests, there 
is no decision under section 246 of Act VIII of 1869 and 
the one year’s rule of limitation does not apply. In this case 
the Court, instead of finding that it was satisfied with the proof 
of possession either in the case of the intervenors or in the case 
of the judgment^ debtor, had ordered the sale of the property 
alleged to be of the judgment-debtor subject to the claim of 
the intervenors. This case is manifestly on all fours with the 
case in which the ruling referred to above was passed. This 
is sufficient in our opinion for the disposal of this 

is dismissed with costs. ' • 

Appeal dismissed^ 
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Before Mr. Justice Bamrji, 

SALId RAM (DErENDANT) t;, KALI SHANKAR (PxAiirTirr).^ 
Pre-emption — Conourre^ii suits for pre-emption Irought hy co-sharers having 
equal rights — Decree. 

Where, pending a suit brought by one co-sharer for pre-emption another 
co-sharer having equal rights with the first filed a similar suit for pre- 
emption of the same sale, it was heM that the second plaintiff was entitled 
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^Second Appeal No* 699 of 1903, from a decree of Maulvi Aziz-uL 
Rahman, Subordinate Judge of Mainpuri, dated the 11th of May 19C3, 
reversing a decree of Babu Keshab Beb, Munsif of Phaphund, dated the 
30th .of January 1903. 


(1) (1865) 4 W. R., 36. 
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to a decree for pre-emption in respect of one-lxalf of tbe property sold, 
Jai Earn v. Mahahir Eai (1) followed. Mem Khan v. Mamur Khan (2) clistin- 
gnislied. 

The facts of this case are as follows : — , 

One Salig Ram filed a suit for pre-emption of certain pro- 
perty on the 8th of December 1902. On the 18th of December 
1902 Kali Shankar also instituted a suit for pre-emption of 
the same property. He made Salig Ram a defendant to his 
suit and applied to be brought on to the record as a defendant 
in the suit filed by Salig Ram. On the same day, namely, the 
18th December, Salig Ram entered into a compromise with the 
vendee, and on the basis of that compromise obtained a decree 
for pre-emption, although the suit was on that day up for settle- 
ment of issues only. The consequence was that Kali Shankar’s 
suit was dismissed by the first Court (Munsif of Phaphund) on 
the finding that it had been filed after the passing of the decree 
in Salig Ram’s suit. On appeal by the plaintiff, however, the 
Subordinate Judge of Mainpuri set aside the Munsif’s decree 
and gave the plaintiff a decree for pre-emption in respect of 
one half of the property claimed, on the finding that Kali 
Shankar’s suit had in fact been filed before the decree in 
Salig Ram’s suit was passed and that both parties had equal 
rights as pre-emptors. The defendant appealed to the High 

‘ ^ j!,t^a^Lahhsh,mi Naram, for the appellant!. 

The Hon’ble Pandit Smidai'Jjal and Pandit Baldeo Mam 
Dave, for the respondent. 

BaNeb-ji, J. — One Mutsaddi Lai, having got a decree for 
foreclosure, a suit for pre-emption was brought in respect of the 
property to which the decree related by the appellant Salig 
Ram. On the 18th of December 1902 the respondent Kali 
Shankar also brought a suit for pre-emption in respect of the 
same property. On that date the suit brought by Salig Ram 
was compromised by him and by the vendee, with the result 
that in accordance with the compromise a decree for pre-emption 
was made in favour of Salig Ram, although that date was the 
date fixed for settlement of issues only and not for final 

(1) (1886) I. L. E., 7 All., 720. (3) Weekly Notes, 1886, p. 66. 
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disposal. If the suit brought by Kali Shankar on the 18th of 
December 1902 was filed after Salig Ram had got his decree, 
Kali Shankar’s claim would manifestly be too late, because it 
has been found that both he and Salig Ram had equal rights of 
pre-emption. Salig Ram was added as a defendant to Kali 
Shankar’s suit. He contended that he had already obtained 
his decree when Kali Shankar’s suit, the one out of which the 
present appeal arises, was filed. The Court of first instance 
found in his favour and dismissed the suit. The lower appel- 
late Court has come to a different conclusion upon that point. 
It was not satisfied that the suit of Salig Ram had been dis- 
posed of before the plaint in Kali Shankar’s case was filed* 
On the contrary, it was of opinion that whilst the suit of Salig 
Ram was pending, Kali Shankar brought his suit. That being 
so, the suit of the plaintiff, Kali Shankar was not open to the 
objection that he had brought his suit ^fter another co-sharer, 
who had equal rights with him, had already obtained a decree. 
The lower appellate Court has decreed one- half of the property 
to Kali Shankar on the ground that both he and Salig Ram 
have equal rights of pre-emption. This decree is in accordT* 
ance with the rules of justice, equity and good conscience, 
which, in the absence of any statutory enactment, must be 
applied to a case like this. This was the rule which was ^ d- 
lowed in Jai Mam, v. Mahabir Mai (1). The learned^ 
the appellant referred to the case of Man Khan v. Mamw 
Khan (2). That case has no bearing upon the question which 
arises in this ease. That was a suit in which both the pre- 
emptor and the vendee were co-sharers and the pre-emptor had 
no better right than the vendee. It was rightly held that the * 
plaintiff could not successfully maintain a claim for pre- 
emption under those circumstances. The Court below was 
right, and I dismiss this appeal with costs. 

Appeal dismissed. 

(1) (1885) I. L. R., 7 AIL, 720. (2) Weekly Notes, 1886, p, 66. 
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BEVISIONAL CRIMINAL. 


Before Mr. Justice Aihncm, 

EMMROE JAGAN NATIL*^ 

Mevision-^Criminal Brocedtire Code, section ^hZ9--^BrachGe‘^I)iscretion 
of Court, 

Unexplained delay in applying for revision of an order passed to the 
prejudice of the applicant is a reason for the High Court, in the exercise of 
its discretion, declining to interfere, 

Ibt this case one Pandit Jagan Nath, a resident of Agra, 
was summoned beioro the Cantonment Magistrate of Agra to 
answer for his omission to comply with a notice issued by the 
Cantonment Committee directing him to have a compound in 
his possession cleared of j ungle and refuse. J agan Nath appeared 
before the Cantonment Magistrate on the 2nd of May 1904, 
and, according to the Magistrate’s record, pleaded guilty, and 
was fined Es. 2. An application for revision of this order- 
was preferred to the Sessions Judge, before whom an attempt 
was made to show that the Cantonment Magistrate erroneously 
recorded a plea of guilty. This application was rejected on 
the 3rd of June 1904. On the 26th of November 1904 a further 
application for revision was presented to the High Court sup- 
ported by another affidavit to the effect that the applicant did 
guilty before the Cantonment Magistrate on the 2nd 


'ofwl904. 

The Hon’ble Pandit Sundar Lai, the Hon’blo Pandit Madan 
Mohan Malaviya and Hr. Tej Bahadur Sapru, for the appli- 


cant. ’ - ■ 

The Assistant Government Advocate (Mr. W. K. Porter), 


for the Crown. 

Aikman, J.— This is an apiplication for the revision of an 
order of the Cantonment Magistrate of Agra, dated the 2nd May 
1904, fining the applicant Rs. 2 under section 86 of the Canton- 
ment Code. The apjilicant applied to the Sessions Judge in 
revision. The apipdioation was rejected on the 3rd June 1904. 
The present application was not pint in until the 26th November 
1904. No explanation is given of this long delay. Looking 
.to the nature of the allegations in the applicant’s affidavit I am 


•Ci’imiual Eovisiou Ho, 797 of 1904. 
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of opinion tliat having regard to this delay I ought not to 
interfere. The Cantonment Magistrate who recorded a plea of 
guilty, although the applicant asserts that he pleaded not guilty, 
is now dead ; and I decline to act on a one-sided statement of 
the accused that the Magistrate’s record is wrong. 

I reject the application."^ 


Before Mr. Justice Aihnan. 

EMPEEOB 1?. JAaAEDEO PANBE.f 

Act 2fo, I oflS72 (Indian Evidence Act), section Impeachment of credit 

of witness — Broof of previous statement of witness to the Bolice--^ 
Criminal Brocedure Code, section 162. 

Meld that for the purpose of impeaching the credit of a witness who 
gives evidence in favour of an accused person it is not illegal to examine 
the Police Officer who investigated the case with the object of showing that 
the witness made a different and inconsistent statement before him. Queen* 
Empress v. Sitaram yUhal (1) and Queen-Empress v. Madho (2) followed. 

Jagaedeo Pahbe and three others were convicted by a 
Magistrate of causing grievous hurt to one Bhola, and Jagardeo 
was sentenced to one year’s rigorous imprisonment, and was also 
bound over under section 106 of the Code of Cripiinal Proce- 
dure to keep the^peace. On appeal to the Sessions Judge the 
conviction and sentence were confirmed. Jagardeo applied in 
revision to the High Court, where it was contended th^gihe 
conviction and sentence ought to be set aside as being^^fSfed in 
a large measure upon evidence which was not legally admissible. 
This contention was founded upon the following facts. Three 
of the witnesses for the Crown — Mahabir, Debi Dayal and 
Sukh Earn — whilst giving evidence against the remaining 
accused, not only did not implicate Jagardeo, but stated that 
he was not present at the time of the attack. Upon this the 
Sub-Inspector — Sheo'" Dayal Singh — who had investigated the 

* See also the observations of the Court in Balwant Single v. Umed Singh 
(I. L. B., 18 All. 203), and Criminal Revision Ho. 820 of 1904, decided on tho 
31st of January 1905, in which the following order was passed; — 

AiKMAF, J. — Looking to the long delay — upwards of a year — which, took 
place in moving this Court, a delay which is not explained to my satisfaction, 
I decline to interfere in revision. The application is rejected. 

t Criminal Revision Ho. 749 of 1904. 

(1) (1887) I. L. R., 11 Bom., 657. (2) (1892) I. L. R., 15 All., 25. 
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case was called as a witness to prove that these prosecution 
witnesses had made totally different statements when examined 
by him in the course of the investigation. It was argued that 
the Magistrate had used the evidence of the Sub-Inspector not 
solely ftr the purpose of discrediting the three witnesses above 
referred to, but as substantive evidence corroborating that given 
by the complainant, and therein had acted illegally, and that 
his conclusions in the trial were thereby vitiated. 

Mr. 0. 0. Billon, for the applicant. 

The Assistant Government Advocate Mr. (If. K. Porter), 
for the Crown. 

Aikman, J.— The applicant Jagardeo Pande has been con- 
victed under section 326 of the Indian Penal Code and sen- 
tenced to one year’s rigorous imprisonment. He has also been 
bound over under the provisions of section 106 of the Code of 
Criminal Procedure to keep the peace. The conviction and 
sentence were affirmed by the learned Sessions judge. In revi- 
sion it is contended that the Courts below were wrong in taking 
into consideration and treating as evidence in the ease the depo- 
sition of a Police Sub-Inspector in regard to what certain 
witnesses for the prosecution had stated in the course of the 
inquiry. It is clearly proved that the complainant, Bhola, was 
sev^ely beaten on the morning of the 24th of May last. The 
ser1c*^Wfevture of the injuries which he received appears from 
the evidence given by the Assistant Civil Surgeon. Pour 
persons were sent up by the Police charged with having caused 
grievous hurt to Bhola. Three witnesses, 't.c., M!ahabir, Hebi 
Dayal and s'ukh Ram were sent up as witnesses for the Crown. 
These three witnesses, whilst implicating three of the accused 
before the Court, not only did not i mplicate the fourth accused 
i.e., Jagardeo Pande, but stated distinctly that ho was not 
present at the time of the attack. They were questioned with 
regard to statements they were alleged to have made to the 
Police, and they denied that they had named Jagardeo Pande 
to the Police. Thereupon Shoo Dayal Singh, the Sub-Inspec- 
tor of Police who held the inquiry, was called as a witness in 
order to prove that the three witnesses just named had before 
him made statements inconsistent with the evidence which they 
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gave in Court in favour of the accused Jagardeo Pande. It lias 
been ably argued by the learned counsel who appears in support 
of the application that the course adopted by the learned Magis- 
trate was illegal^ and that his admission of and reference in his 
judgment to the evidence given by the Sub-Inspector vitiates 
the conclusion at which he arrived in regard to the applicants 
participation in the crime. The learned^ Assistant Government 
Advocate who appears in support of the conviction has laid 
before me numerous authorities bearing on this question. The 
point for decision is a difficult one, but having reference to 
what was said in Queen-Empress v. Sita Earn Vithal (1) and 
in Queen-Empress v. Madho (2), where the feombay case was 
cited with approval, I am not prepared to say that it is illegal 
to examine a Police Officer for the purpose of impeaching the 
credit of a witness who gives evidence in favour of an accused. 
Had, however^ it been shown to me that the Magistrate treated 
the evidence of the Police Officer in regard to previous state- 
ments made to him as the basis of his conclusion in regard to 
the applicant's guilt I could not have supported the conviction. 
But although there are some expressions in his judgment which 
might give countenance to a contrary view, what is said 
towards the end of the judgment shows that the conviction 
was not based on evidence not legally admissible. At page 38 
of his judgment the Magistrate deals with the Qontentig|^lat 
the applicant could not be convicted solely on the evidence, of 
the complainant, Bhola. He meets this argument by reference 
to section 134 of the Evidence Act, and goes on to say : — 
'^Having carefully considered all the pros and con^s of the case, 
the Court sees absolutely no reason to disbelieve Bhola^s 
evidence.’^ He then gives a valid reason for attaching credit 
to this evidence, and does not refer at all to the evidence of 
the Sub-Inspector as corroborating it. After full considera- 
tion I see. no reason for disturbing the conviction. With 
regard to the sentence I note that the applicant did not him- 
self strike the complainant. Had it been shown, however, 
that it was he who planned the attack against the complainant 
and got the other accused to carry out his design, I should not 
(1) (1887) I L. R., U Bom., 657. (2J (1892) I. L. R., 15 AH, 25, 
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J90B- have interfered. But the complainant does not allege any 

— — enmity against the applicant. His evidence goes to show that 

EMrEsoB in the attack was one Chet Nath, and that 

the other accused were present as friends of Chet Nath. This 
being so, and taking into account the fact that the applicant 
merely encouraged by his words the other accused, I am of 
opinion that he did not deserve so severe a sentence as the 
persons who inflicted the grievous injuries on the complainant. 
I therefore reduce the sentence passed on him to one of six 
months’ rigorous imprisonment. In other respects the appli- 
cation is rejected. 
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January 31. 
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Bef(yre Sir John Stanley, KnigU, Chief Justice, and Mr. Justice 
Sir William Surhitt, 

RAM SUBHAG- Aijri> anotheb (PiAiiTTiprs) u. NAR SINGH anb othkes 

(Dkebnbants) .♦ 

Act JSfo, IV of 1882 (Transfer of Trogcrty Act), section 91 (hJ^-^Bede motion 
of mortgage-^TligU of sub-mortgagee to redeem a iwior mortgage. 

In 1884 G. and others, the owners of the mortgaged property, executed a 
usufructuary mortgage in favour of R. 1). and others to soouro a principal 
sum of Rs. 349. In tho mortgage it was provided that the property might 
bo redeemed in Chait of any year. In Axiril 1900 tho same mortgagors 
executed a further mortgage of tho same property in favour of one B. L 
to principal sum of Rs. 899. This mortgage contained a provision 
that the mortgagee should got posseBsion of the property after redeeming 
the earlier mortgage of 1884. In the following month B. L. sub-mortgaged 
the property in favour of R. S.and M. R. to secure a principal sum of Rs, 699. 
Of this sum R?. 349-15 were left in tho hands of tho mortgagees to enable 
them to redeem the mortgage of 1884 and obtain possession of the mortgaged 
property j and in tho deed the sub-mortgagor in express terms transferred his 
interest in the land, the subject-matter of tho mortgage, and agreed that 
the sub-mortgagees should remain in possession of tho land from 1308 to 
1314 Pasli, paying rent therefor to the proprietors of tho mahal. JSeld 
that the sub-mortgagees from B. L. wore entitled to redeem the prior mort- 
gage of 1884. Q-anga JPrasad v. Chtmni Lai (1) distinguished, Misri Lai v. 
AbduJ> Aziz Khan (2) overruled. Muthu Vijia liaghmatha Kamaohandra 
Vacha Mahali Thurai V. Ven'katachallam Chefti (3) and Mata Lin K&sodhan 
V. Kazim JSCusain (4) referred to. 


^ Appeal No, 21 of 1904 under section 10 of the Letters Patent, 

(1) (1895) I. L. R., 18 All., 113. (3) (1896) I. L. E., 20 Mad., 35, 

C2) Weekly Notes, 1901, p, 168. (4) (1891) I. L. R.^ 13 AIL, 433. 
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The facts of this case are as follows : — 1^0^ 

In 1884 three persons, Ganga, Sheo Shankar and Sheo 
Nandan, executed a usufructuary mortgage of certain property Stoha# 
owned by them in. favour of Ram Debi and others to secure nab Sinoh. 
a principal sum of Rs. 349. It was provided in this mort- 
gage that the mortgagors could redeem in the month of Chciit 
of any year. In April 1900 the same mortgagors executed 
a further mortgage of the same property in favour of one 
Baleshar Lai to secure a principal sum of Rs. 899. This mort- 
gage contained a provision that Baleshar Lai should get posses- 
sion of the mortgaged property after redeeming the earlier 
mortgage of 1884. In the following month Baleshar Lai sub- 
mortgaged the property in favour of Ram Subhag and another to 
secure a principal sum of Rs. 599. Of this sum Rs. 349-16 
were left in the hands of the mortgagees to enable them to 
redeem the mortgage of 1884 and obtain possession of the pro- 
perty. The sub-mortgage contained a provision that possession 
when obtained should be retained up to the year 1314 Fasli. 

The sub-mortgagor also in express terms transferred his interest 
in the land the subject of the mortgage, and agr.eed that the 
sub-mortgagees should remain in possession of the land from 
1308 to 1314 Fasli, paying rent therefor to the proprietor of 
the mahal. The material clause of the deed in this co nne^y n 
was as follows : — The land which has been mortgageu''^rae, 

I, having made a sub-mortgage of that land, promise that you 
shall remain in possession of the land so mortgaged from 1308 
to 1314 Fasli.*^ The sub-mortgagees entered into -negotiations 
for redemption of the prior mortgage in pursuance of the 
arrangement entered into between them and the sub-mortgagor, 
but the prior mortgagees refused to accept payment of the mort- 
gage money. The sub- mortgagees accordingly brought the 
present suit for redemption of the mortgage of 1884. 

The Court of first instance decreed the plaintijBfs’ claim for 
redemption. The defendants appealed, but the lower appellate 
Court upheld the first Court’s decree and dismissed the appeal. 

The defendants appealed to the High Court, where, their appeal 
coming before a single Judge of the Court, it was held that 
the sub-mortgagees had no right of red^Hiption at all. The 
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decrees of the two lower Courts were therefore set aside and 
the plaintiffs^ suit dismissed. From this decision the plaintiffs 
preferred the present appeal under section 10 of the Letters 
Patent. 

Mr. Mohan Lai Agafivala^ and Munshi EariJbans Saha% for 
the appellants. 

Mr. /. Simeon and Maulvi Muhammad Ishaq^ for the 
respondents. 

Stanley^ C.J. — This is an appeal under section 10 of the 
Letters Patent against a decision of a learned Judge of this 
Court reversing the decrees of the lower Courts in a suit for 
redemption by sub-mortgagees of a prior mortgage. In 1884 
the owners of the mortgaged property, namely, Ganga, Sheo 
Shankar and Sheonandan, executed a usufructuary mortgage in 
favour of Earn Debi and others to secure a principal sum of 
Es. 349. In the mortgage it was provided that the property 
might be redeemed in Ohait of any year. In the month of 
April 1900 the same mortgagors executed a further mortgage 
of the same property in favour of one Baloshar Lai to secure a 
principal sum of Es. 899. This mortgage contained a provision 
that Baleshaf should get possession of the mortgaged property 
after redeeming the earlier mortgage of 1884. In the following 
month Baleshar Lai sub-mortgaged the property in favour of 
th^^iwatiffs to secure a principal sum of Es. 699, Of this sum 
Es." 349-16-0 were left in the hands of the mortgagees to enable 
them to redeem the mortgage of 1884 and obtain possession of the 
mortgaged property. The sub-mortgage contained a provision 
that possession when obtained should be retained up to the year 
1314 Fasli. In it also the sub-mortgagor in express terms trans- 
ferred his interest in the land, the subject-matter of the mort- 
gage, and agreed that the sub-mortgagees should remain in 
possession of the land from 1303 to 1314 Fasli, paying rent 
therefor to the proprietor of the mahal. The language of the 
deed is as follows; — ^^The land which lias been mortgaged to 
me, I, having made a sub-mortgage of that land, promise that 
you shall remain in possession of the land so mortgaged from 
1308 to 1314 Fasli/^ et cetera. The plaintiffs entered into 
ne|otiation for redemption of the prior mortgage in pursuance 
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of the arrangement entered into between them and their snb- 
mortgagor, bnt the defendants refused to accept monej 
payable under that mortgage and dehver up possession. 
Hence the suit out of which this appeal has arisen. 

The Court of first instance decreed the plaintiffs claim or 

j 4 -- or,.! tlip decree for redemption was upheld on 

redemption, »a the decree to J ^ 

appeal, but in second appeal the learneu uuug 

Wore wltom the appeal came teas of opinion “ 

mortgagees had no right of redemption 

ing the decrees of the two lower Conrts. dismissed 

oW.m In arriving at his decision the learned Judge relied 

upon the decisions of this Court in the case oiGanga Prasad v. 

OhunmLaHl) and Misri Lai v. Abd^ as 

determining the question before him. He observes in the 
course of hfs judgment It is quite clear from what is 1 
down in those cases that a sub-mortgagee does not 
shoes of his mortgagor. As was said in the_ former of th e 
decisions, the sole right of the sub-mortgagee is to get a decree 
for money against his mortgagor under which decree he mig 
possibly IttL, if not paid off, his mortgagor s mortgage. He 
then says :-“The question whether a sub-mortgagee ^au redeem 
be decided wL reference to the terms of section 91 of the 
Transfer of Property Act. The learned vakil 
the respondents admits that the only clause m that 
upon wMch he can rely is clause (6;, which confers a right to 
sle for redemption upon ‘ any person having any interest in or 
charge upon the right to redeem the property. 
of the two cases cited above the learned Judge Chamier says . 
at seems to follow from the decision in that case, -1.6., 

Prasad v. Chunni Lai (1) that a sub-niortgagee 
interest in or charge upon the property. It was held by 
• -f f tb <4 Pull Bench in Mata Din Kasodhan v. Kazvm 
tm <pmp«f.> . »sed i. chapter IV of 

Act IV of 1S82 (in whicli Chapter eoolion 91 occurs) meaus ou 

actual physical object, aud does uot iooMe mere 

to physical objects. I am bound to accept this deamtion of the 
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word property. Haviag regard to this definition I am of 
opinion that the plaintiffs’ case cannot be brought under section 
^l(h). Had the plaintiffs’ mortgagee assigned his mortgage to 
the plaintiffs, or had the plaintiffs by proceedings in execution 
acquired the full rights of their mortgagor, they might have 
maintained the suit ; but, as it is, I do not think that such 
rights as they gained by the sub-mortgage from Baleshar Lai 
gave them any right to sue to redeem the prior mortgage.” I 
am wholly unable to agree with the learned Judge in this. It 
seems to me that section 91 of the Transfer of Property Act in 
the clearest terms gives a right to redeem to a sub- mortgagee. 
Even assuming that the sub-mortgage in this case did not give 
any interest in or charge upon the mortgaged property to the 
sub-mortgagees, which I am not prepared to admit, it undoubted- 
ly gave them an interest in or charge upon the right to 
redeem the mortgaged property. Sub-section (h) provides that 
“any person having any interest in or charge upon the right to 
redeem the property ” may redeem. The two cases upon whioli 
the learned Judge bases his conclusion wore not concerned with 
redemption proceedings. In the case of Gangct Prasad v. 
Ohunni Lai (1) the question before the Court was whether or not 
a person in whose favour what purported to be a sub-mortgage, 
b'ri in which there had been no assignment of the mortgage, 
h.^^n executed, could maintain a suit for sale of the mort- 
gaged property. In that case Edge, C.J., and my brother 
Burkitt held that the plaintiff could not maintain a suit for 
sale, observing that “it is inconceivable to see how any Subordi- 
nate Judge could have given the plaintiff a decree for sale under 
section 88 of Act No. IV of 1882 of property which was not 
mortgaged to him. The sole right of Chunni Lai was to get a 
decree for money against Nand Kishore (i. e., the sub-mort- 
gagor), and then under that decree he might possibly have 
attached, if it had not been paid off, the mortgage held by Nand 
Kishore.” Now in the first place I may point out that in that 
case the sub-mortgagor purported to mortgage his rights as 
mortgagee, but did not assign his mortgage to the sub-mort- 
gagee. In the case under appeal the sub-mortgagor expressly 
(imsas) I. Jj. E., 18 All.. 113. 
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sub-mortgaged the land which was comprised in his mortgage. 
I desire to refrain from expressing any opinion upon the question 
whether or not a sub-mortgagee can or cannot properly institute 
a suit for sale of the mortgaged property. The view expressed 
by the learned Judges of this High Court in the case to which 
I have referred did not commend itself to the Bench of the 
Madras High Court who decided the case of Muthu Vijia 
JRaghunatha Jtamachandra Vacha Mahali Thurai v. Venkata- 
chcdlam Cketti (1). In that case it was held by Subramania 
Ayyar and Davies, JJ., that a sub-mortgagee is entitled to a 
decree for sale of the original mortgagor’s interest in cases and 
in circumstances which would have entitled the original mort- 
gagee on the date of the sub-mortgage to claim such relief. 
There is a good deal in the judgment of Subramania Ayyar, J., 
in support of his view which commends itself to me. The 
learned Judges in their judgment in Ganga Frasad v. Chunni 
Lai says that “the sole right of Chunni^Lal the mortgagee) 
was to get a decree for money against Hand Kishore (i.e., the 
sub-mortgagor) and then under that decree he might possibly 
have attached, if it had not been paid off, the mortgage held by 
Nand Kishore.” This passage is relied upon on behalf of the 
respondents as an authority for the proposition that a sub-mort- 
gagee has no interest or charge upon the mortgaged property 
which would entitle him to redeem : that his sole a^^j^fely 
remedy is to get a money decree against his sub-mortgagor. 
Indeed in the later case of Misri Lai v. Ahdvl Aziz Ehan (2) 
Chamier, J., seems to think that this necessarily followed from 
the decision in Ganga Prasad v. Chunni Lai. He says in the 
t 3 ourse of his judgment : — “ In Ganga Prasad v. Chunni Lai it 
was held by two Judges of this Court that the sole right of the 
sub-mortgagee as against the original mortgagee is to obtain a 
money decree against him. That decision was dissented from 
by the Madras High Court, but it is binding upon me. It seems 
to me to follow from the decision in that case that a sub-mortgagee 
acquires no interest in or charge upon the property. If other* 
wise, he would surely be entitled to a decree for sale of the 
property mortgaged to him.” Assuming that the case of Ganga 
(1) (1896) I. L. B., 20 M«d., 35. (2) Weokly»NotCB, 1901, p. 168. 
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Prasad v. Chimm Lai was rightly decided, it seems to me 
with all deference that Chamier, J., goes too far in supposing 
that it follows from that decision that a sub-mortgagee acquires 
no interest in or charge upon the mortgaged property. The 
learned Judges did not so decide, and they certainly do not 
appear to have had before their minds the provisions of section 
91 of the Transfer of Property Act. That section, as I have 
said, confers a right of redemption upon any person having any 
•interest in or charge upon the right to redeem the property. 
The learned Judge of this Court from whose decision the 
present appeal has been preferred refers to the case of Mata 
Lin Kasodhan v. Kazim Husain (1), in which it was held 
that the term “ property ” as used in the Transfer of Property 
Act means an actual physical object, and does not include 
mere rights relating to physical objects, and, accepting this 
definition, held that the plaintiffs wore not entitled to redeem. 
He seems to me not to have attached due weight to the language 
of sub-section (h) of section 91, which gives the right of 
redemption to a person who has an interest in or charge upon 
the right to redeem. The section is not confined to persons 
who have an interest in the property, that is the actual physical 
object, but extends also to persons having an interest in the 
ri^t to redeem the property. Now Baleshar Lai, the sub- 
jjjJiw^or, who was a puisne mortgagee, having an interegjb in 
or'charge upon the property, had undoubtedly a right to redeem 
the mortgage of 1884. He, by the sub-mortgage of May 1900, 
sub-mortgaged the land which had been so mortgaged to him, 
and thereby undoubtedly, as it seems to me, if he did not con- 
fer upon the sub-mortgagees an interest in or charge upon the 
property, at least created an interest in or charge upon the 
right to redeem, to which Baleshar Lai was entitled. I am 
therefore unable to agree in the view of the learned Judge of 
this Court. A sum of Rs. 349-16 was actually left by Baleshar 
' Lai in the hands of his mortgagees for the redemption of the 
mortgage of 1884. This shows the intention of the parties 
that the earlier mortgage should bo redeemed by the sub-mort- 
gagees. The effect of the decision from which this appeal has 
- - ( 1 ) (1891) L L. B, 18 All., 482. 
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been preferred is to preclude the plaintiff’s from carrying out 
their obligation and relieving tbe property from the burden of 
the earlier mortgage* I would allow this appeal withcosts^ 
and, setting aside the decree of the single Judge of this Court, 
restore the decree of the lower appellate Court. 

Bhbkitt, J. — I might have contented myself with saying 
that I concur in the order proposed by the learned Chief 
Justice. But being one of the Judges responsible for the deci- 
sion in Qanga Prasad v* Ghunni Lai (1) I think it right to add 
a few words. It seems to me that in the judgment now under 
appeal the learned Judge of this Court lost sight of the fact 
that while the appeal before him was one in a suit for a redemp- 
tion of a mortgage, the suit in Oanga Prasad v. Ghunni Lai 
. was one for sale. In the former the sub-mortgagor had by an 
express covenant with his sub-mortgagee conveyed to the latter 
an interest in the right to redeem the mortgage of 1884 and 
had left part of the mortgage money in the sub-mortgagee^s 
hands for that purpose, while in the latter the sub-mortgage* 
was only a mortgage of the mortgagee rights of the sub-mort- 
gagor. Ife follows therefore in my opinion that the sub-mort- 
gagee in the case now under appeal before us had acquired by 
express covenant with his sub-mortgagor an interest in the right 
to redeem the mortgage of 1884 under the terms of clause (h ) of 
section 91 of the Transfer of Property Act, while 
Prasad v. Ghunni Lai the relief asked for was sale m the 
mortgagor’s property to which section 91 of the Transfer of 
Property Act is not applicable. 

Further I would add that both in this case and in Misri Lai 
V* Ahdul Aziz Khan (2), the learned Judges have, I think, 
attached too wide a meaning to the words ^^the sole right ” used 
towards the conclusion of the judgment in Qanga Prasad v* 
Ghunni Lai (3). Those words must be read in connection with 
the nature of the suit in the judgment in which they were 
Used. The only relief asked for in that case was an order for 
sale of mortgaged property on suit by a sub-mortgagee for sale 
of property not mortgaged to him, or, to use the words of the 


(1) (1896) I. L, E., 18 All, 118. (2) Weekly Hotes, 1901, p. 168. 

(8) (1896) I. L. E., 18 AIL, 113. 
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judgment, the sub-mortgagee sought to “get the debt due from 
Nand Kishore to him paid bj sale of the property of Rupa and 
others who were not his mortgagors/' The only question before 
Edge, C.J., and myself in that case was whether such a relief 
could be allowed. We had not to consider, and did not con- 
sider, whether a suit for redemption, which is the relief asked 
for in the present suit, could be entertained, nor was it necessary 
for us to. discuss that question j wo certainly did not intend by 
the use of the words “the sole right" to express any opinion 
thereon. 

For the above reasons I concur in the order proposed by the 
learned Chief Justice, allowing the appeal, setting aside the 
decree of the learned Judge of this Court, and restoring the 
decree of the lower appellate Court. 

By THE Court. — The order of the Court is that the appeal 
be allowed, the decree of the learned Judge of this Court be set 
aside, and the decree of the lower appellate Court be restored 
with costs in all Courts. 

Appeal decreed. 


REVISIONAL CRIMINAL. 


JSefore Mr. Justice Aihnan. 

EMPEROR TARA Smm anb others.* 

Act (Local) JS'o, II of 1901 (Agfa Tenancy Act), section 134 — Bistfaini-^ 
Sale adjourned owing to alsenoe of Udders — Obstruction to sale on 
adjourned date — Act Wo, XLV 0/I86O, section 184, 

The law>a laid down in Chapter IX of the Agra Tenancy Act, 1901, 
does not authorize the adj ournment of a sale of distrained property owing to 
the absence of bidders. Hence where for this reason an amin adjourned a 
sale and fixed a fresh date, and obstruction was offered to the sale so adjourn- 
ed, it was held that the persona so obstructing the sale could not be convicted 
under section 184 of the Indian Penal Code. 

In this case an amin was deputed to sell certain property 
which had been distrained under the provisions of the Agra 
Tenancy Act, 1901, for arrears of rent. The sale was fixed 
for the 22nd of April 1904; but on that date no one Came 
forward to bid for the property, and in consequence the sale 


* Ciiminal Berision No. 889 of 1904. 
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was postponed until the 6th of May. On the 5th May it was 
found that the proclamation fixing the sale for that date was 
returned unserved, and accordingly the amin adjourned the 
sale until the 7th of May. On that date Tara Singh and others 
made their appearance armed with lathis and threatened to 
assault the amin if he persisted in holding the sale, and 
rhe amin was ultimately obliged to return to headquarters 
without selling the property distrained. Tara Singh and 
others were tried by a Magistrate of the 2nd class for an 
offence tinder section 184 of the Indian Penal Code and were 
convicted and sentenced each to one month’s rigorous imprison- 
ment, They appealed to the District Magistrate, who upheld 
the convictions and the sentence upon Tara Singh, but reduced 
the sentences of the others to fines of Es. 26 each. The convicts 
then applied in revision to the High Court, urging, as they had 
done before the District Magistrate in appeal, that the amin 
had no authority to adjourn the sale ; that consequently the sale 
held on the 7th of May was not a sale held ^^by the lawful 
authority of any public servant,” and therefore the convictions 
under section 184 of the Indian Penal Code were n'ot legal. 

Mr. (7. iJ. Alston^ for the applicants. 

The Assistant Government Advocate Mr. (TF. K. FoHer), 
for the Crown. ■ 

Aikmax, J. — The applicants, Dip Singh, Moti, Badam, Pem 
Singh, Kundana and Jhanda were convicted by a Magistrate of 
the 2nd class of obstructing a sale of property offered ^;Cor. sale by 
the lawful authority of a public servant, and were sentenced 
to one month’s rigorous imprisonment each under the provi- 
sions of section 184 of the Indian Penal Code. At the same 
trial the applicant, Tara Singh, was convicted of abetting the 
offence under section 184 of the Indian Penal Code and was 
also sentenced to one month’s rigorous imprisonment under 
section 184 read with section 109 of the Indian Penal Code. 
On appeal the learned District Magistrate confirmed the con- 
viction and sentence passed upon Tara Singh. He also con* 
firmed the convictions of the other accused, but set aside the 
sentences of imprisonment passed upon them, and in lieu 
thereof ordered each accused to pay a fine of Es. 25o This 
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Court is moved to set aside the convictions on the ground that 
the sale which is said to have been obstructed was not a sale 
by the lawful authority of a public servant. The learned Dis- 
trict Magistrate was of opinion that the question whether the 
particular sale which the accused are said to have obstructed 
was a sale held by lawful authority was “ a matter of academic 
interest.” This is a view which I cannot accept. To justify 
a conviction under section 184 of the Indian Penal Code the 
lawful authority of the public servant offering the property 
for sale must be proved by the prosecution. The accused are 
said to have obstructed a sale of property by an amin on the 
7th of May last. I think it is clear from the proceedings that 
the amin had no authority whatever to hold any sale on that 
day. The sale which it was attempted to hold was one under 
the provisions of Chapter IX of the Agra Tenancy Act, 1901. 
It appears that the sale was originally fixed for the 22nd of 
April. On that date the amin postponed the sale until the 5th 
of May. The reason given for the postponement was that there 
w'cre no bidders. Xow the law under which the sale was being 
held makes no provision for the postponement of a sale on any 
such ground. The conditions regarding postponement are to 
be found in section 134 of the Act. This is the only section 
■||y^ provides for a postponement. The conditions laid down 
in that section did not exist in the present case, inasmuch 
as there was no application by the defaulter to have the sale 
adjonrned^^ Moreover, that section provides for an adjourn- 
ment until’the next day or until the next market day. The amin 
had no authority to fix any date that seemed good to him. The 
law does not authorize the adjournment of a sale owing to the 
absence of bidders. As is contended by the learned counsel for 
the applicants, it is for the distrainer to see that bidders are 
present. If no bidders are present, it seems to me that the dis- 
traint falls through. A constituent part of the offence as defined 
in section 184 of the Indian Penal Code is wanting in this case. 
I therefore quash the oonvictiohs of the applicants. The fines, 
if paid, must be refunded. Tara Singh has been released on 
bail under the order of this Court, dated the 20th December 
i^last. He need not surrender and his bail bond is discharged. 
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Before Mr. Justice AiTcman. 1905 

OTR MUHAMMAD (Applicant) AYESHA BIBI (Opposite Baety)* Belruary l. 
Criminal JBrocedure Code, section 488 — Maintenance — "Effect of Cicil Court ““ 

decree in a suit for restitution of conjugal rights ugon an order for main’ 
tenance gassed hg a Magistrate. 

A Imsband, against wliom an order liad been passed by a Magistrate 
under section 488 of the Code of Civil Procedure, directing him to pay a 
monthly allowance of Es. 4-8 for^the maintenance of his wife, brought a suit 
against his wife for restitution of conjugal rights. That suit was compro- 
mised, and a consent decree passed whereby the petitioner was to pay the 
respondent Rs. 4-4 per mensem and to provide a house for her to live in 
near his own. Meld that this decree of the Civil Court superseded the order 
of the Magistrate passed under section 488 of the .Code of Civil Procedure. 

In re BulaMdas (1) followed. 

The facts of this case are as follows : — 

On the I4th June of 1904 an order under section 488 of the 
Code of Criminal Procedure was made against the appellant 
Nur Muhammad for payment of Es. 4-8 per mensem to his 
wife Musammat Ayesha Bibi. Subsequently Nur Muhammad 
brought a suit in the Civil Court against his wife for restitu- 
tion of conjugal rights. This suit terminated in a consent decree 
whereby the petitioner was to pay to the respondent Es. 4-4 
a month for her maintenance and spend the other 4 annas on 
the rent of a house near his own, the house to be selected by him, 
and the wife was to come and live in it. The wife, however, jm 
objected to the house selected by the husband for her residenc^^ • 
and refused to live in it. The husband then applied to the 
Magistrate to cancel the order passed by him under section 
488 of the Code of Criminal Procedure, and upon this aj^lica- 
tion being refused applied in revision to the Sessions Judge. 

The Sessions Judge being of opinion that the case was govern- 
ed by the decision of the Bombay High Court in In re Bula- 
kidas (1), reported it to the High Court for orders under section 
438 of the Code of Criminal Procedure. In the explanation 
submitted by the Magistrate concerned the Magistrate distin- 
guished the ruling of the Bombay High Court (which had not 
been cited to him at the hearing ofHur Muhammad-’s applica- 
tion) on the ground that there the Civil Court had passed 


• Criminal lieforence No. 771 of 1904. 
(1) (1898) I. L. E., 23 Bom., 484. 
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a decree for restitution- of conjugal rights, whereas in the pre- 
sent case the petitioner had purposely refrained from getting 
such a decree : — “ In the Bombay case the husband sued for and 
obtained a decree for restitution of conjugal rights. In the 
present case he appears to have made no honest attempt to win 
his suit. He practically agreed to his wife’s living separately 
from him, while arrogating to himself tlic right of supervising 
her, and, parenthetically, making her life a burden to her. 
Moreover the Bombay High Court reversed the order of the 
Magistrate on the ground that an order of a Civil Court for 
restitution of conjugal rights determines an order for main- 
tenance. In the present case Nur Muhammad wilfully omit- 
ted to attempt to get such a decree.” 

Maalvi Muhammad Ishaq (for whom Mr. Karamat Hus- 
sain), for the applicant. 

Mr. H. T. Coleman (for whom Mr. E. A. Eoivard), for the 
opposite party. 

Aikman, J.— On the 14th of Juno last the Joint Magis- 
trate of Cawnpore made an order under section 488 of the 
Code of Criminal Procedure directing the applicant, Nur 
Muhammad, to make a monthly allowance of Es. 4-8 for the 
support of his wife, Musammat Ayesha. Subsequently a 
'^n^cree was passed by the Civil Court in a suit brought by the 
' husband for restitution of conjugal rights, whereby the husband 
was to pay his wife a monthly allowance of Rs. 4-4 and allot 
hcv a^l^ouse near his own for her residence. This decree was 
passed by consent of parties. Thereafter the husband applied 
to the Magistrate to cancel his order of the 14th of June 1904. 
The Magistrate rejected the apoplication. The learhed Sessions 
Judge has submitted the case for the orders of this Court in 
revision, and calls attention to the ruling in In re Bulaki- 
das (1), wherein it is laid down that a decree of a Civil Court 
for restitution of conjugal rights supersedes a maintenance 
order passed by a Magistrate, if the wife persists in refusing to 
live with her husband. The facts of that case are not exactly on 
all fours with those of the piresent, but in my opinion the prin- 
ciple laid down in it applies. The additional evidence taken 
(1) (1898) I. L. K,, 2S, Bom.i 484. 
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by tbe Magistrate shows that the wife objects to the house 
which her husband has selected for h'er residence. If that 
house does not answer the condition entered in the decree 
passed by consent of parties, the wife should, in my opinion, 
prefer an objection to the Civil Court. I hold that under the 
circumstances stated above the order of the I4th of June 1904 
was superseded by the arrangement come to between the parties 
in the Civil Court, and that the order of the 14th June 1904 
ought to have been cancelled. I therefore cancel that order. 
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APPELLATE CIVIL. 

JSefore Mr, Justice Blair and Mr, Justice Banerji. 

HARNAM CHANDAR (DECSEE-HornBB) MUHAMMAD YAH XHAH 
ATO OTHEBS (JirnOMElSrT-BBBTOBS-) * 

Civil Brocedure Code, section 244 — Alteration of decree after exeoiition-^ 
A^jplicationforrefu 7 id of money realized in execution — Limitaiion^Act 
Uo, XV <3/1877 (^Indian Limitation Act J, Schedule^ II, Article 178. 

A decree for sale under section 88 of the Transfer of Property Act, 1832, 
as drawn up, allowed a very high rate of interest to the decree-holder, and 
the amount due under this decree as it stood was realized by sale of the mort- 
gaged property. Subsequently, on the judgment-debtors’ application, the 
decree was amended so as greatly to reduce the rate of interest, and thereby 
a refund became due to the judgment-debtors. 

Seld that the judgment-debtors’ application for a refund was not an 
application in execution but an application under section 244 of the Code o^^ 
Civil Procedure, and that the limitation applicable was that prescribed by 
article 178 of the second schedule to the Indian Limitation Act, 1877, and 
began to run from the date of the amendment of the decree. Baya KisJianv^ 
XmM Beg am (1) distinguished. 

The circumstances which gave rise to this appeal were as 
follows:— On the 30th of June 1890, one Harnam Chandar 
obtained a decree for sale under section 88 of the Transfer of 
Property Act, 1882, against Muhammad Yar Khan and others. 
The defendants appealed against that decree, but their appeal 
was dismissed by the High Court on the 10th of April 1893. 
Subsequentiy an order absolute for sale was made. The mort- 
gaged property was sold by auction, and the amoun t of th e 

First Appeal Ho. 134 of 1904, from an order of Eabu Mad o Das, Sub- 
ordinate Judge of Saharan pur, dated the 28th of April 1904. 

(1) (1898) I. L. R., 20 All., 304. 
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decree as it then stood was realized by the decree-holder. The 
judgment of the Court’ of first instance had awarded interest 
on the decretal amount at the rate of 6 per cent, per annum, 
but in the decree interest was allowed at the rate of 74 per 
cent, per annum, which was the contractual rate of interest. 
On the 27th of February, 1901, the judgment-debtors applied 
to the High Court under section 206 of the Code of Civil Pro- 
cedure to amend the decree and bring it into accordance with 
the judgment ; and this application was granted on the 19th of 
April 1901, the rate of interest on the amount decreed being 
reduced to 6 per cent. i)er annum. On the 18th of August, 1903, 
the judgment-debtors appdied to the Court of the Subordinate 
Judge for a refund of the amount which had been realized from 
them in excess of what was payable under the decree as amended. 
The Subordinate Judge allowed the application. The decree- 
holder accordingly apipealed to the Pligh Court. 

Dr. Satish Chandra Banerji, for the appellant. 

Mr. Abdid Raoof, for the respondents. 

Blaie and BANJfiB.TX, JJ. — This ap^peal has arisen under 
the following circumstances: — On the 30th of June 1890 the 
appellant obtained a decree for sale under the j)roviaions of 
section 88 of the Transfer of Property Act. An aj)p)eal was 
preferred to this Court from that decree and was dismissed on 
"H^he 10th of Apu'il 1893. Subsequently an order absolute for 
^ sale was made. The mortgaged property was sold by auction, 
and the amount of the decree as it then stood wiis realized by 
thp;^cree-holder. On the 27th of February 1901 the judg- 
ment’-d^btors applied to this Court under .section 206 of the 
Code of Civil Procedure for amendment of the decree and to 
bring it into accord with the judgment. The judgment of the 
Court of the first io.'-tance, it ap>pe.ars, had directed interest on 
the decretal amount to bo charged at the rate of 6 pier cent, 
per annum, but in the decree as drawn up interest was allowed 
at the rate of 74 pier cent, pier annum, which was the contractual 
rate of interest. On the 19th of April 1901 this Court allowed 
the appilication for amendment of the decree, and the decree 
was accordingly amended, “the rate of; interest p.nyable under 
it being reduced to 0 per cent, per annum. Thereupon^ 
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on tlie 18tli of August 1903, the judgment-debtors applied 
to the Court below for a refund of the amount which had been 
realized from them in excess of the sum payable under the 
decree as amended. The Court below has allowed that applica- 
tion, and from the order of that Court this appeal has been 
preferred. In our judgment the application made by the judg- 
ment-debtors was not an application for execution of the decree, 
but an application under section 244 of the Code of Civil Pro- 
cedure for restitution of an amount which had in execution of 
the decree been realized in excess. It is conceded by the 
learned vakil for the appellant that the application is not one 
to which article 179, schedule II, of the Limitation Act applies. 
There being no other article applicable, the article which would 
govern the application is article 178, which gives a period of 
three years from the time when the right to apply accrued. The 
(question is, when did the right of the judgment-debtors to 
make their application arise ? There cannot be any doubt that 
it was only when the decree was amended by this Court under 
its order of the 19th of April 1901 that the judgment- debtors^ 
right to make the present application came into existence. 
Before that date they could not possibly have made any appli- 
cation for a refund of the amount which they now claim, as 
such application would have been inconsistent with the decree 
as it then stood. The learned vakil for the appellant contq^s 
that the judgment-debtors’ right to apply accrued on the^^^^e' 
on which the decree-holder realized a larger sum than what he 
was entitled to. But as we have already said, under tj^^decree 
which subsisted at the time, the decree-holder was-^^^ed to 
the amount which he recovered from the judgment-debtors by 
the sale of their property, and any application by the judgment- 
debtors for restituti on would have been inconsistent with the 
terms of the decree as it then stood. It is only in consequence 
of the amendment of the decree on a subsequent date that the 
judgment-debtors became entitled to get back from the decree- 
holder the amount which they now claim. As the amendment 
was not made until the 19th of April 1901, the judgment- 
debtors’ right to make the present application could not have 
arisen at an earlier date. The learned vakil for the appellant 
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referred us to the ruling of this Court in Baya Kishan v. 
Nanhi Begam (1). That was a case in which the decree-holder 
obtained an amendment of the decree and applied for execu- 
tion of the amended decree. The limitation applicable to 
that application was that prescribed by article 179, and his 
application was admittedly beyond time unless he could invoke 
in aid the application which he had made for amendment of the 
decree. That application was held not to be an application to 
the proper Court to take a step in aid of execution. The case 
therefore is distinguishable from the present. In our judgment 
the application made by the judgment-debtors was not beyond 
time, and this appeal must fail. We accordingly dismiss it 
with costs. 

Ap'peal dismissed. 


before Mr, Justice 8ir William BtirhiU. 

AHMAI)-UL-LAH KHAN (Drbknpant) tJ. SALAU BAKHSH 

(PIjAIOTIEB).* 

Act Uo* IV 0 / 1882 f Transfer of £ro^)e'rty AotJ, seoiion G8 » 
liiyht of mortgagee to s^ie for mortgage money. 

WhorG on the execution of a usufructuary mortgage the mortgagor 
fradulontly suppressed tlio fact tliat there was outstanding against tho 
mortgaged property a decree for sale on a prior mortgage, and this decree 
was subsequently put into execution, it was held that tho mortgagee was 
entitled, under section 68 fcj of tho Transfer of l\*operly Act, 1882, to sue 
/iTVoortgagor for the mortgage money. 

.. ¥he mortgage in question contained a covenant that if any '*khalal’’ 
occurred, the mortgagor would bo rcsiionsible and would re-pay tho mortgage 
“°aey.^ 

jSTfiL the expression 'HchalaP* could not bo confined to an unfore- 
seen event or accident ; but would include tho consequences of conduct such 
as that of which the mortgagor had been guilty. 

On the 4th of April 1900 one Ahmad-nl»lali Khan executed 
a iisufriictnary mortgage of certain land in favour of Salar 
Bakhsh^ and thereupon put the mortgagee in possession. The 
mortgagor, however, concealed from the mortgagee tho fact that 
the land had been previously mortgaged to one Natho Knnwar 


♦Second Appeal No. 1111 of 1902, from a decree of Babu Mata Prasad, 
Subordinate Judge of Moradabad, dated tho 6t;h of September 1902, reversing 
a decree of Babu Mohan Lai Sandal, Munsif of Sambhal, dated the 17th of 
May 1902. 


(1) (1898) 1. L. E., 20 All,, 804. 
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in 1896; and that ISTatlio Kunwar had brought a suit for sale on 
her mortgages and obtained a decree on the 4th of April 1899. 
Natho Kunwar executed her decree; and the property was put 
up for sale on the 20th of March 1902 and purchased by the 
second mortgagee; Salar Bakhsh. Salar Bakhsh then brought a 
suit against his mortgagor for recovery of the mortgage money; 
basing his claim on a covenant in the mortgage of the 4th 
April 1900; by which the mortgagor undertook that if any 
^^khalaP^ occurred, he would be responsible and would repay 
the mortgage money. The Court of first instance (Munsif of 
Sambhal) dismissed the plaintiff^s suit. This decree was, how- 
ever, reversed on appeal by the Subordinate Judge of Morad- 
abad. The defendant accordingly appealed to the High Court. 

Mx. A. E, G, Harrhilton (for whom Mr. 0. W. Dillon)^ for 
the appellant. 

Mr. A, E* Ryves, for the respondent. 

BdrkitT; J. — In the suit out of which this appeal has 
arisen, the plaintiff, respondent here, sued under section 68 
of the Transfer of Property Act to recover from the defendant 
appellant the amount of Rs. 98, which had been advanced by 
the respondent to the defendant on the security of a usufruc- 
tuary mortgage of certain land executed on the 4th April 1900 
for a term of five years. 

The land in question was, it appears, subject to two p^r 
unregistered mortgages securing a sum of Rs. 70, execu'SM ^in 
the year 1896, in favour of one Musammat Natho Kunwar. 
Natho Kunwar brought a suit for sale on her mortgag^^n the 
22nd March 1899 and obtained a decree for sale tht^^ on the 
4th April 1899. It thus follows that when the mortgage in 
favour of the plaintiff mortgagee was executed in April 1900, 
there was outstanding against that property a decree for sale 
just a year old. That decree of the 4th April 1899 was subse- 
quently put into execution, and the property was sold on the 
20th March 1902 and was purchased by the plaintiff, respond- 
ent here. Shortly afterwards, i.c., on the 7th April 1902, the 
present suit was instituted by the present plaintiff respondent, 
Salar Bakhsh. He claimed to recover from the appellant 
Ahmad-ullah Khan Rs. 98, the mortfijage money, plus a certain. 
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amount for damages. Ho based liis claim on. the wording of the 
deed of April the 4th, 1900, by which the mortgagor undertook 
that, if any “ khalal ” ocourred, he would be responsible and 
would repay the mortgage money. But, strange to say, in hia 
plaint he omits all mention of the fact that he was the person 
who purchased at the sale of the 20th March 1902. In conse- 
quence of objections raised by the defendant I remitted an 
issue to the lower Court to ascertain whether in pursuance 
of the terms of the mortgage the mortgagee had been put in 
possession, and whether mutation of names had been effected 
in his favour by the mortgagor. The lower appellate Court 
has now reported in the affirmative on both those matters. It 
appears that Salar Bakhsh, the respondent, was put into pos- 
session immediately on the execution of the mortgage of April 
the 4th, 1900, and also that his name was recorded in the 
village papers. 

On behalf of the .appellant it is contended that the plain- 
tiff has not shown any grounds coming under section 68 of the 
Transfer of Property Act which could justify a Court in grant- 
ing him a decree for repayment of the mortgage money. That 
was the viow_ taken by the Court of first instance. It held, 
referring to the use of the word khalal ’’ in the mortgage- 
deed that that word meant an unforeseen event or accident, 
and therefore, as no such event or accident had happened, it 
refill the plaintiffs a decree. 

'I am unable to concur in the very restricted meaning which 
that Cc*'^placed on the word “ klialal.” It seems to me that 
the vie^’^the facts taken by the lower appellate Court is 
more correct as explaining what was meant by the word “ kha- 
lal ” in the mortgage-deed. Por here the facts are that at the 
time when in April 1900 the usufructuary mortgage in favour 
of the plaintiff was created, the property which that mortgage 
purported to hypothecate was, and had been for a year, subject 
to a decree for sale at the suit of Musammat Natho Kunwar. 
Further, it is found by both the Courts that the mortgagor, 
Ahmad-ul-lah Khan, had concealed from the plaintiff the 
existence both of the prior mortgages and the decree for sale 
on them, and, as found by the lower appellate Court, had 
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concealed that fact fradiilently. The result is that the pro- 
perty might have been put up for sale at any time after the 
plaintiff’s mortgage and might have been sold over his head. 

The fact that the plaintiff^ to save the property of which 
he was in possession, purchased it at auction does not in my 
opinion aflTect the matter. It seems to me that the plaintiff’s 
case comes within clause (c) of section 68, because the mortgagor 
failed to secure the possession of the property to the plaintiff 
without disturbance. The security the mortgagor gave to the 
plaintiff was absolutely illusory, and one of which he might 
have been deprived at any moment unless he chose to advance 
more money. 

I am of opinion therefore that the plaintiff is entitled to his 
decree for the repayment of the mortgage money, but I do not 
think he is entitled to recover the interest at 2 per cent, by way 
of damages during the period from April 1900 to 20th March 
1902, during which the plaintiff was actually in possession of 
the mortgaged property and was enjoying the usufruct. 

To that extent the decree of the lower appellate Court 
must be modified. The plaintiff certainly would be entitled to 
damages from the 20th March 1902 to the 7th^ April 1902, the 
date of the institution of the suit, but this is a matter of a 
few days, and Mr. RyveSj for the respondent, does not press for 
that small amount. I therefore modify the decree of tlm lower 
appellate Court, and in lieu of the decree passed by Court 
I give the plaintiffs a decree for Es. 98, with interest thereon 
at the rate of six (6) per cent, per annum, up to dat^p payment. 

D£^^^tocUfied, 


REVISIONAL CEIMINAL. 


Before Mr. Justice Aikman, 

EMPEROR NARBADESHWAR.* 

Act No. XLV of 1860 (Indian Fenal Code), sections 225 and 853 — Fescue 
from lawful custody — Legality of ivarrant — Civil Brocedure Code, 
sections 82, 174. 

An Assistant Collector issnecl warrants for the arrest of certain witnesses, 
for whose attendance summonses had been issued, but who had not appeared 

* Criminal Revision No. 865 of 1904. 
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in obedience thei'eto. Tlie serving officer bad not been able to ef ect personal 
service of tbe summonses, but bad affixed copies to tbo houses of tbo persons 
to be served. Tbo Court previous to issuing warrants did not comply with 
tbe provisions of section 82 of tbo Code of Civil Procedure, tbougb it was 
apparently of opinion that tboro bad been duo service of tbo summonses. 
Tbe officers charged with tbe execution of tbo warrants arrested one of tbe 
witnesses, but they wore attacked by N and others, and tbo man they bad 
arrested was rescued. N was convicted under sections 225B and 353 of tbe 
Indian Penal Code. SeM that even if section 225B was not applicable, tbo 
conviction tinder section 358 of tbe Code was perfectly justiftad. 

The facts of this case are as follows ; — 

Oa the 31st of August 1904 the Naib Nazir of Baasdili 
tahsil gave Suba and Baas Gopal, peons of that tahsil^ a war- 
rant signed by the Tahsildar (Assistant Collector of the 2nd 
class) of Bansdih for the arrest of Siibh Narain and Mahipat 
Lai, two witnesses, who were wanted in a suit for arrears of 
rent. On the 1st of September 1904 the peons met Siibh Narain, 
and showing him the warrant, arrested him. Subh Narai n called 
for help, when four or five men, including one Narbadeshwar, 
came up, assaulted the peons and rescued Subh Narain from 
their custody. The peons reported the occurrence at the tahsil, 
and subsequently made a report at the Bansdih police station. 
Narbadeshwar wus sent up by the police on charges under 
section 226B and section 353 of the Indian Penal Code and 
was convicted by a Magistrate of the 1st class and sentenced to 
three rigorous imprisonment. Narbadeshwar applied in 

revisioflL Wthe Sessions Judge of Ghazipur, who aocepted the con- 
tention of tjie applicant, and held that the warrant against Subh 
Narain was:*^^^ied without the service of summons by peon on 
door being sufficient or the peon being examined, and 

without any substituted service being ordered or made. Thus 
the warrant was issued practically without jurisdiction, and 
therefore the arrest was illegal, and the conviction under sec- 
tions 363 and 226B of the I. P. C. was wrong/^ The Sessions 
Judge, however, found that the accused ww guilty under section 
352 of the Indian Penal Code, and, as he did not think the 
sentence was too much, refused to refer the case to the High 
Court. The applicant thereupon applied in revision to the High 
Court on the ground that ‘^Tho learned Sessions Judge having 
found that the conviction was illegal was boiuid to refer the 
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case to this Honourable Court and ba-d no power himself to 
come to a finding on the facts.^^ 

Sir Walter Colvin and Mr. (?. P. Boi/s^ for the applicant. 

The Assistant Government Advocate (Mr. K. Porter)^ 
for the Crown* 

AikmaN; J. — The applicant, Narbadeshwar, was convicted 
by a Magistrate of the 1st class of offences punishable under 
sections 353 and 225B of the Indian Penal Code and sentenced 
to three weeks^ rigorous imprisonment. When an accused is 
convicted of two different offences, a sentence should be awarded 
for each offence. If the Court deems it necessary the sentences 
may be made to run concurrently. It appears that a warrant 
was issued by an Assistant Collector for the arrest of certain 
witnesses who had failed to attend his Court. The warrant was 
issued under the authority of section 174 of the Code of Civil 
Procedure read with section 193 of the N.-W. P. Tenancy Act^ 
1901. One of these witnesses was arrested, and the applicant 
has been found guilty of rescuing that witness and assaulting 
the officers to whom the warrant had been made over for execu- 
tion. In the warrant it is set forth that the summonses had 
been repeatedly served, but that the witnesses had failed to 
attend. It appears that three summonses were issued at inter- 
vals, but that in no case could the serving officer effect ^rsonal 
service. He consequently affixed a copy of the summ'ims^oh the 
outer door of the witnesses’ residence. The leaded counsel 
contends that because it does not appear that the to which 

summonses were returned complied with the pro4^^ns of section 
82 of the Code the warrant was illegal. It is true that the 
serving officer does not appear to have been examined on oath, 
and there is no declaration by the Court that the summons has 
been duly served. In my opinion, however, it is clear from the 
Court’s order for the issue of the warrant that it was of opinion 
that there had been due service and that the witnesses were 
intentionally keeping out of the way. I am not therefore 
prepared to say that the warrant was absolutely illegal. In 
any case the officers charged with the execution of the warrants 
were acting in execution of their duty when they arrested the 
witness, and I have no -hesitation in holding that on the finding 
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of the Magistrate an offence under section 353 was committed. 
The assault, however, appears to have been of a trilling nature, 
and as the applicant has been released on bail by an order of a 
Judge of this Court, I think it unnocessary to direct that he 
surrender to undergo the term of ten days^ imprisonment still 
left to be undergone. I therefore reduce tlie term of imprison- 
ment to which tlie applicant was sentenced to that already 
undergone by the applicant. Tiie result is that the applicant 
need not surrender and his bail is discharged* 


^1906 APPELLATE CIVIL. 

jp mruafy 10. 

Before Mr. Justiee Knox and Mr. JusHoe AihMan. 

BAM DEI KUNWAB (Pbaintifb) ABU JAt^AB (DBxnnvuAKT) « 
Shidu lam — Mindu midom — Sale hy midotv of deceased husband* s !]^T0^Brty 
partly for leyal necessity and partly not — Suit by next retrersiorter to 
recover p'operty on death of ioidoio — Limitation-^ Act iVb, A!/'' of 1877, 
solhedule II, Article 141. 

A separated Hindu died leaving liirn surviving hi« motlior, two widows 
and a dauglitor. After the death of the mother and the widows,, the daughter 
sued to recover certain property which had hulongod to luvr father, hut had 
been sold, by means of two sale-deeds, after his death by oxie of his widows. 
On the finding that one of the sales had boon eil’ected i)artly for legal neces- 
sity an<}-a:)artly not, and the other not for legal necessity, the Court decreed 
the pkifittflSfs claim as to the first sale on paym(3nt of such amount of the 
consideration for the sale as were supported by legal necessity, and as to the 
second sale ^f«4n^nditioiially. On the finding that the suit was brought 
within twolv^.. from the date of the death of the sxtrviving widow, 
both widows haViS^f ‘survived the plaiutifO^s grandmother, it was held that 
the suit was not barred by limitation. Bolind Singh v. Baldeo (1) and 
^ Jhamman Kunmar v. Tilofci (2) followed. 

The facts of this case are fully stated in the order of 
remand made by the Court on the 6th of August 1904, which 
was as follows : — 

Kkox, Actiho C. J., and Aikman, J. ^One Bisheswar 
Singh died before 1867 leaving him surviving his mother 

* Second Appeal Ho, 571 of 1903 from a decree oi; Mr. Muhammad Ishaq 
Khan, District Judge of Azamgarh, dated the 30th of March 1903, reversing 
a decree of Pandit Gir raj Kishoro Dat, Officiating Subordiuato Judge of 
Azamgarh, dated the 16th of June 1902. 

(1) (1908) I. D. R., 26 All., 880, (2) (1908) 1. B* R*, 25 AIL, 436* 
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Musammat Sulagna^ his two widows MuSammat Ram Kali 
and Musammat Ram Jharij and a daughter by the latter, 
Musammat Ram Dei Kiinwai', who is the appellant in this ca?e. 
On Bisheswar’s death his property was divided between his 
two widows. On the 2nd of February 1859 Musammat Ram 
Kali sold her half share to the predecessors in title of the 
defendant respondent, Syed Abu Jafar. A suit was brought by 
her co-widow, Musammat Ram Jhari, to set aside this sale- On 
the 29th of December 1859 a decree was passed by the Sudder 
Amin, whereby the sale was held good as to a five and a half 
anna share. The decree went on to divide the property of 
Bisheswar amongst his mother, his widows and his daughter. 
A four anna share was assigned to the mother, a five and a 
half anna share to each of the widows and a one anna share 
to the daughter. On the death of the mother, Musammat 
Sulagna, the four anna share which had been assigned to her 
was divided between the widows, a two anna share going to 
each. The two anna share which Ram Kali had inherited 
from her mother-in-law, she on the 6th of May 1886, sold to 
the predecessor in title of the defendant respondent. This 
appeal has arisen out of a suit brought by the daughter Ram 
Dei after the death of her father’s widows to recover from the 
defendant the seven and a half anna share of her fath^’s 
property which had been alienated by Musammat Ram ^Ir. 
The Court of first instance held that the claim for the five 
and half anna share was barred by the provisions of 13 

of the Code of Civil Procedure, and dismissed the that 

share. "With regard to the remaining two annas which had been 
sold by Ram Kali for a sum of Rs, 550, the Court held that the 
transfer by Ram Kali was, to the extent of Rs. 250, a transfer in 
lieu of proper consideration and for legabneoessity. The remain- 
ing part of the consideration — Rs. 800 — it found not to be a 
good consideration. The result was that the Court decreed the 
plaintiff’s claim for a two anna share on payment by her to the 
defendant of Rs, 250 within a month. Against this decision 
the plaintiff appealed to the District Judge, and the defendant 
took objections under section 661 of the Code of Civil Proce- 
dure to the decree so far. as it was in the plaintiff’s favour^ 
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The learned District Judge dismissed both the appeal and the 
objections. The plaintiff comes here in second appeal, and the 
respondent also renews here the objections which he took in 
the Court below. For the appellant an attempt was made to 
show that the decision of the 29bh December 1859 on which 
the Court below relied was of no effect as having been pro- 
nounced by a Court which had no jurisdiction to hear the suit. 
This plea was based on the allegation that the value of the 
property in suit was upwards of Es. 1,000, which was the limit 
of the Sadder Amin’s jurisdiction. In our opinion this plea 
has not* been made out. The learned vakil has failed to show 
us that according to the rules for the valuation of suits then in 
force the suit was beyond the jurisdiction of the Sadder Amin. 
This preliminary point being disposed of, we have now to 
consider whether there was anything in the decision of the 
29th of December 1859 to bar the plaintiff’s suit. We have 
no hesitation in holding that, so far as the transfer of the five 
and half anna share is concerned, nothing took place in the 
previous suit bo prevent the plaintiff maintaining her claim 
to that share. Earn Kali could, as to that share, have no 
higher interest than that of a Hindu widow. But she might 
still give a good title to the vendees if the sale was executed 
in^eu of proper consideration and on account of legal neces- 
sity?^' An issue was framed as to this. But, owing to the 
opinion formed by the Courts below as to the effect of the liti- 
gation'^^1869, this issue was never tried. Before we can dis- 
pose ofu^^ppeal, therefore, we must ask the Court below to 
try this issue, whether the deed of the 2nd of February 
1869 was executed by Musammat Earn Kali in lieu of proper 
consideration, and on account of legal necessity. There is 
another issue as regards the second sale deed which was raised 
in the defenda-nt’s objection to the lower Court and which the 
learned Judge has not yet tried. The learned Judge appears 
to have been under the impression that if the vendees acted 
in good faith, that of itself was enough to validate the sale- 
deed so as to make it a good transfer, not merely of the 
widow’s interest, but of the absolute estate. In this view he is 
mistaken. The learned Judge will try the same issue in 
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regard to the sale deed of the 6th of May 1886 as he is directed 
to try in respect of the earlier sale-deed* He will take such 
additional evidence as may be necessary, and return his findings 
on the above issues along with any evidence he may find it 
necessary to record. The usual ten days will be allowed for 
objections on the return of the findings. 

On findings being returned on the issues referred, the fol- 
lowing judgment was delivered : — 

The Hon’ble Pandit Simdar Lai, Mr. /. Simeon and Dr. 
Satish Chandra Banerji^ for the appellant. 

Mr. Karamat Husain, Maiilvi Qhulam Mujtaba and Maulvi 
Muhammad Ishaq^ for the respondent. 

Knox and Aikmax, JJ. — The learned Judge of Azamgarh 
upon the issues referred for trial has found that both the sale 
deeds, i.e., that of the 2od of February 1859 and that of 
the 5th of May 1886, were executed for proper consideration 
and for legal necessity. These findings are impugned by 
objections taken under section 567 of the Code of Civil Proce- 
dure. We have heard all that has to be said by the learned 
counsel in the case. Being findings of a lower appellate Court, 
and this being a second appeal, we are bound by those findings 
so far as they are findings of fact. With reference to the sale 
of the 2nd of February 1859 the learned Judge has found that 
out of the consideration for the sale, viz, Es. 2,995, the amj^^t, 
of Rs. 2,550 was to pay off a bond debt due by Bishesw^r 
Singh, the husband of the vendor. To this extent t^^ was 
in our opinion legal necessity for the sale. The is 
alleged to have been spent on religious purposes, viz., charity 
and^ pilgrimage to Gaya. In our opinion, with reference to 
the '^circumstances of the estate, there was no necessity for 
the widow to incur this expenditure and sell a portion of 
the estate to defray it. As regards the second sale deed the 
learned Judge has found that Rs. 300 of the consideration was 
the debt due to Fazl Husain, Rs. 100 for payment of Govern- 
ment revenue, and the balance for construction of a well. ! 
Accepting the evidence as it stands, we think that it falls short ; 
of proof of the existence of such a legal necessity as wmiild 
justify the alienation. In regard to the second sale it was 

* 36 
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pleaded tliat the suit of the plaintiff was barred by limitation, 
inasmuch as her stepmother, the vendor, succeeded to it on the 
death of Musammat Sulagna, mother of Bisheswar. In our 
opinion this plea cannot be sustained. The plaintiff’s right to 
claim the property did not arise until the death of Bisheswar’s 
widows, and her suit w'as brought within 12 years of the date 
of their death. In this opinion we are supported by the deci- 
sion in Jhamman Kunwar v. Tiloki (1), in which the author- 
ities on the question are fully considered. Wo have found as 
to a portion of the consideration for the sale deed of 1859 
that the sale was justified by legal necessity, and adopting 
the course laid down in Oohind Singh v. Baldeo Singh (2) 
we decree the plaintiff’s claim for possession of a 1 anna, 7 
ganda, 2 kauri share in each of the villages Harya and 
Eajipur and an IS ganda, 1 kauri, 3 dant share in mauza 
Balaipnr on condition of the plaintiff’s paying into Court for 
the respondent the sum of Rs. 2,550 on or before the 1st 
of May 1905. If this amount is not paid in within the time 
fixed, the plaintiff’s claim for the above shares in these throe 
villages will stand dismissed. We decree tlio plaintiff’s claim 
for possession of the property covered by the secdnd sale 
deed, vis., a 10 ganda share in each of the villages Harya and 
Eajipur and a 6 ganda, 2 kauri, 2 dant share in mauza 
^El^l^ipur. To this extent we allow the appeal. As the plaintiff 
has only partially succeeded, we direct that the parties bear 
theirgg^n costs here and in the Courts below. We dismiss 
the o^.»4ip4ion under section 561 of the Code of Civil Pro- 
ceciure. 

(1) (1903) I L. B., 25 AIL, 43.*>. 



Decree 'modified, 
(2) (1903) I. L. R., 26 All., 830. 
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'“‘eevisional criminal. 


before Mr. Justice AiTcman, 

EMPEROR ABDULLAH.o 
Act Uo. VIII of 1B>7^ (Northern Indian Canal and Drainage Act), sections 
45, 47 — Mode of collection of canal dues — Distraint — Act No. XLV of 
1860 (Indian Venal Code), section 186. 

Where nnder a written order signed by a Tahsildar theNaib Nazir was 
directed to realize certain canal dues, and he, on attempting to do so by 
attachment and sale of the defaulter’s property, was resisted by the owners 
of the property, it was held that the conviction of the persons oflcering 
resistance under section 186 of the Indian Penal Code was good. The Tahsil- 
dar’s order, though not of a formal nature, was sufficient evidence that the 
Naib Nazir was acting as a public ser\ant in the discharge of his duty. 
SeldoXso that the appointment of lambardars does not preclude the Revenue 
authorities, if they think fit, from realizing canal dues from the persons by 
whom the dues are actually payable. Qaeen’Dm^gress v. Voomalai Udagan 
(1), referred to. 

In this case certain canal dues payable under Act JJ’o. VIII 
of 1873 were to be realized from Abdullah and others. Accord- 
ing to the local procedure, although lambardars had been ap- 
pointed, it was customary in many cases to collect such dues 
from the persons who actually owed them. Accordingly the 
Tahsildar of Saharanpur, by a vernacular order signed by him, 
directed the Naib Nazir to realize the arrears due by Abdullah 
and others. The Naib Nazir, accompanied by one Chha^u 
Singh, a Tahsil peon, went to Abdullah’s khaliyan, and sho^'^^g- 
the Tahsildar 's order endeavoured to effect an attachment of tke 
crops which were there. In this he was resisted by /^'ullah 
and others, and had to return without accomplishij^^ws pur- 
pose. Abdullah and two other men were charged under sec- 
tions 186 and 362 of the Indian Penal Code, and were tried 
and convicted by a Magistrate of the first class and sentenced 
to fines. They applied in revision to the Sessions Judge who, 
being of opinion that the authority under which the Naib Nazir 
was acting was not legal authority, reported the case for the 
orders of the High Court under section 438 of the Code of 
Criminal Procedure. The learned Sessions Judge referred to 

* Criminal Reference No; 865 of 1604. 

(1) (1808) L L. R., 21 Mad., 280, 
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Abdul Oafur v. Queen-Empress (2) and Emperor v. Oaneshi 
Lai (3), in support of his view. 

The Assistant Government Advocate (Mr. IF. K. Porter)^ 
for the Crown. 

AixaXAN, J. — The Magistrate speaks of tlie attacliment as 
having been made tinder section 47 of Act No. VIII of 1873. 
This appears to me to be a mistake^ as section 47 refers to the 
recovery of canardues by the Collector from lambardars who 
have been required under that section to collect and pay in 
canal dues. In this case the persons whose property was attached 
were not lambardars. In my opinion the appointment of a 
lambardar does not prevent the Collector from recovering from 
persons who have actually used canal water the amount due 
from them, that is, the appointment of a lambardar does not 
deprive the Collector of the power given him by section 45 of 
the Act. In the present case the Naib Nazir, "sybo was a public 
servant, had an order from an Assistant Collector directing him 
to distrain for certain amounts duo on account of canal rates. 
That order may not have been drawn up with the formality 
with which such an order should be prepared, but notwith- 
standing this I am of opinion that the distraining of the pro- 
perty was made by tho lawful authority of a public servant, 
and it has been found that there was resistance to that distraint. 
jR^^Dresent case is distinguishable from the cases relied on by 
th?e learned officiating Sessions Judge, and the decision of the 
Magi^atc is supported by the ruling to which he refers, viz,, 
Queen^^^^^ess v. Poomalai Udayan (1). I therefore decline 
to interfere, and direct that tho record be returned. 

(1) (1896) I. L. It., 23 Calc., 896. (2) VVeoldy Notes, 1904, p. 229. 

(3) (1898) I. L. E., 21 Mad., 296. 
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^Before Sir John Stanley, 'EmgTit, Chief Justice, Mf. Justice Sir William 
BurTcitt and Mr, Justice AiJcman. 

SHAM SUHDAE, and others (Judgment-debtoes) v. MUHAMMAD 
IHTISHAM ALI (Deceeb-holdee).=^ 

• Act Wo, IV of 1882 (Transfer of Bro^erty Act), sections 86 and 87 — Mort^ 
gage— Buit for foreclosure'-^ A^’geal — Agglication for order absolute for 
foreclosure — Limitation — Lx ecution of decree — Act No, NV of 1877 
(Indian Limitation Act)^ schedule II, article 178. 

The plaintiff sued foi* foreclosure of a mortgage which purported to 
comprise five villages. On the 19th of Juno 1899 he obtained a decree, but 
it was in respect of three villages only. As to these the decree provided 
for foreclosure in default of payment by the defendants of a sum of 
Es. 39,584:-6-8 on or before the 19th of December 1893. The plaintiff did 
not ask for an order absolute for foreclosure in respect of this decree, but 
appealed against the dismissal of his suit as regards the two remaining 
villages. This ajjpeal was dismissed on the 4th of August 1902. ISTo part of 
the mortgage money was paid ; and on the 15th of September 1903, the decree- 
holder applied under section 87 of the Transfer of Property Act, 1882, for 
an order absolute for foreclosure. JLeld that the decree-holder’s application 
was not barred by limitation. The nature of proceedings for foreclosure is 
such that a mortgage must be foreclosed as a whole or not at all. The decree- 
holder in this case could not have applied for an order absolute for foreclo- 
sure on the decree of the 19th of June 1899, without giving up his appeal 
from that decree. Ltaharn Ilalii Khan v. Q-hasita (1) and Boresh Nath Mo j urn- 
dar V. Bamjodu Mojumdar (2) referred to. Oadh Behari Lai v. Nageshar 
Lai (3) discussed and doubted. Mul Ohand v. Mulcta Bal (4) and Mah^r 
Brasad v. Sifal Singh (5) referred to. * 

Ijn this case one Muhammad Ihtisham Ali instituted a suit 
for foreclosure of a mortgage by which the mortgaf:^^^ pur- 
ported to hypothecate five villages. The title of ;^^^ortga- 
gors to two of the villages was successfully impeached in the 
suitj and on the 19th of June 1899 a decree was passed under 
section 86 of the Trantfer of Property Act, 1882, for foreclosure 
as regards three only of the villages mentioned in the mort- 
gage deed in default of payment by the defendants of a sum of 
Es. 3956 S 4 - 6-8 on or before the 19th of December 1899. The 

^ First Appeal Ho. 51 of 1904, from a decree of Shah Amjad-ullah, 
Subordinate Judge of Banda, dated the 23rd of November 1903. 

(1) (1898) I. L. R., 20 AIL, 375. (3) (1890) I. L. E., 13 AIL, 278. 

(2) (1889) I, L. R., 16 Calc., 246. (4) Weekly Notes, 1896, p. 100. 

(5) (1897) 1. 1, E., 19 AIL, 520. ^ 
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plaintiff being dissatisjSed with this^decree appealed against so 
much of it as dismissed his suit in respect of the remaining two 
villages. This appeal was dismissed on the 4th of August 
1902. On the l5thof September 1903, no part of the mortgage 
money having been paid, the decree-holder applied under 
section 87 of the Transfer of Property Act for an order abso- 
lute for foreclosure. To this the judgment-debtors objected on 
the ground that the decree passed on the 19th of June 1899 
became absolute on the 19th of December 1899, the date fixed 
for payment ; that on the last mentioned date the plaintifi 
became entitled to file an application for an order absolute 
under section 87 and that the plaintiff’s present application, 
which was filed more than three years after the 19t}h of Decem- 
ber 1899, was barred by article 178 of the second schedule 
to the Indian Limitation Act, 1877. The Court of first instance 
(Subordinate Judge of Banda) held, however, that the right 
to apply for an order absolute accrued to the decree-holder 
on the 4th of August 1902, when the decree of the High Court 
was passed, and accordingly disallowed the judgment-debtors’ 
objection. The judgment-debtors thereupon appealed to the 
High Court. 

Babu Jogiiidro Nath Ohaudhri^ Pandit Moti Ltd Nehru 
(for whom Pandit Mohan Lai Nehru) and Mimshi Gokid Prasad^ 
fof^e appellants. 

" Maulvi Qhulam Mujtaha (for whom Maulvi Malmat^uU 
lah), respondent. 

C.J. — The question raised in this appeal is one 
upon which a divergence of opinion is to be found in the deci- 
sions of the several High Courts. The facts are shortly as 
follows. The respondent, Muhammad Ihtisham Ali, instituted 
a suit for foreclosure of a mortgage by which the mortgagors 
purported to hypothecate five villages. The title of the mort- 
gagors to two of the villages was successfully impeached in the 
suit, and on the 19th of June 1899 a decree was passed under 
section 86 of the Transfer of Property Act for foreclosure as 
regards three only of the villages mentioned in the deed of mort- 
gage in default of payment by the defendants of a sum of 

Rsi'59^684-;6«8 on or biefore the Idbh of December 1899, The 
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plaintiff, being dissatisfied with the exclusion from the opera- 
tion of this decree of two of the villages purported to have 
been hypothecated by the mortgage, preferred an appeal against 
so much of that order as dismissed his suit in respect of two^^, o^ 
the mortgaged villages. This appeal was dismissed on the 4th 
of August 1902. No part of the mortgage debt was paid, and 
on the 15th of September 1903 the decree-holder applied under 
section 87 of the Transfer of Property Act for an order absolute 
for foreclosure. To this application the judgment-debtors 
objected on the ground that the decree passed on the 19bh of June 
1899 became absolute on the 19fcli of December 1899, the date 
fixed for payment; and that on the last mentioned date the 
plaintiflF became entitled to file an application for an order 
absolute under section 87, and that the application for such 
order, which was filed on the 15th of September 1903, more 
than three years after the 19th of December 1899, was barred 
by article 178 of schedule II to the Limitation Act. The 
learned Subordinate Judge held that the starting point for com- 
puting limitation was the 4th of August 1903, the day on which 
the decree of the High Court was passed, and that therefore the 
application of the decree-holder was wdthin time. The order 
absolute for foreclosure was accordingly passed on the 23rd of 
November 1903. From this order the present appeal has been 
preferred, and as the question involved in it is one upon \^^:^ch 
the authorities are not in accord, it was referred for determina- 
tion to a Bench of three Judges. 

All the authorities have been laid before us ; b^^^lo not 
think that any useful purpose would be served by lengthened 
comment upon them. The question involved appears to me 
to be one of principle, which can best be solved by keeping in 
view the true nature of a mortgage security and the remedies 
for the enforcement of that security which are provided by law. 
A mortgage in equity is a debt, the payment of which is secured 
upon land. In England upon the death of a mortgagee the 
benefit of the security devolves upon the personal representative 
of the mortgagee and not upon his heir; but in this country, in 
which the personal representatives are also the heirs, the devo- 
lution is to the heirs. Payment of the debt may be enforced by 
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plaintijff being dissatisfied with this^decree appealed against so 
much of it as dismissed his suit in respect of the remaining two 
villages. This appeal was dismissed on the 4th of August 
1902. On the I5th of September 1903, no part of the mortgage 
money having been paid, the decree-holder applied under 
section 87 of the Transfer of Property Act for an order abso- 
lute for foreclosure. To this the judgment-debtors objected on 
the ground that the decree passed on the 19th of June 1899 
became absolute on the 19bh of December 1899, the date fixed 
for payment ; that on the last mentioned date the plaintifi 
became entitled to file an application for an order absolute 
under section 87 and that the plaintifip’s present application, 
which was filed more than three years after the 19bh of Decem- 
ber 1899, was barred by article 178 of the second schedule 
to the Indian Limitation Act, 1877. The Court of first instance 
(Subordinate Judge of Banda) held, however, that the right 
to apply for an order absolute accrued to the decree-holder 
on the 4th of August 1902, when the decree of the High Court 
was passed, and accordingly disallowed the judgment-debtors’ 
objection. The judgment-debtors thereupon appealed to the 
High Court. 

Babu Jogindro Nath Chamihrij Pandit Mali Lai Nehru 
(for whom Pandit Mohan Lai Nehru) and Mnnshi Gokul Prasad, 
fof^e appellants. 

^ Maulvi Ghulam Mujtaha (for whom Maulyi Mahmat^uh 
lah), l^^he respondent. 

C.J. — The question raised in this appeal is one 
upon which a divergence of opinion is to be found in the deci- 
sions of the several High Courts. Tho facts are shortly as 
follows. The respondent, Muhammad Ihtisham Ali, instituted 
a suit for foreclosure of a mortgage by which the mortgagors 
purported to hypothecate five villages. The title of the mort- 
gagors to two of the villages was successfully impeached in the 
suit, and on the 19th of June 1899 a decree was passed undei? 
section 86 of the Transfer of Property Act for foreclosure as 
regards three only of the villages mentioned in the deed of mort- 
gage in default of payment by tho defendants of a sum of 
ils,'39,584-6»8 on or b^efore the 19bh of December 1899, The 
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plaintiff, being dissatisfied with the exclusion from the opera- 
tion of this decree of two of the villages purported to have 
been hypothecated by the mortgage, preferred an appeal against 
so much of that order as dismissed his suit in respect of two of 
the mortgaged villages. This appeal was dismissed on the 4th 
of August 1902. No part of the mortgage debt was paid, and 
on the 15th of September 1903 the decree-holder applied under 
section 87 of the Transfer of Property Act for an order absolute 
for foreclosure. To this application the judgment-debtors 
objected on the ground that the decree passed on the 19bh of June 
1899 became absolute on the 19fch of December 1899, the date 
fixed for payment ; and that on the last mentioned date the 
plaintiflp became entitled to file an application for an order 
absolute under section 87, and that the application for such 
order, which was filed on the 15th of September 1903, more 
than three years after the 19th of December 1899, was barred 
by article 178 of schedule II to the Limitation Act. The 
learned Subordinate Judge held that the starting point for com- 
puting limitation was the 4th of August 1903, the day on which 
the decree of the High Court was passed, and that therefore the 
application of the decree-holder was within time. The order 
absolute for foreclosure was accordingly passed on the 23rd of 
November 1903. From this order the present appeal has been 
preferred, and as the question involved in it is one upon 'sv^dh 
the authorities are not in accord, it was referred for determina- 
tion to a Bench of three Judges. 

All the authorities have been laid before us; bj^^^lo not 
think that any useful purpose would be served by i^gthened 
comment upon them. The question involved appears to me 
to be one of principle, which can best be solved by keeping in 
view the true nature of a mortgage security and the remedies 
for the enforcement of that security which are provided by law. 
A mortgage in equity is a debt, the payment of which is secured 
upon land. In England upon the death of a mortgagee the 
benefit of the security devolves upon the personal representative 
of the mortgagee and not upon his heir; bub in this country, in 
which the personal representatives are also the heirs, the devo- 
lution is to the heirs. Payment of the debt may be enforced by 
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sale or by foreclosure of the morfegagod property. Upon foreolo- 
sure the security is converted into land and the debt is dis« 
charged, the effect of the order absolute being to vest the 
equitable estate of the mortgagor in the mortgagee as effectually 
as if it had been conveyed by deed. In England the quality of 
personal estate is not lost until the final order for foreclosure has 
beeu passed (Thompson v. Grants 4 Mad., 438). In that case 
Leach, V* C., observes that there is neither authority nor 
principle for stating that the order of foreclosure relates back 
to the decree for the account, that is, t) the decree nisi. It is 
only wlien an order absolute has been passed that the property 
becomes real estate, and as such devolves upon the heir.^^ So in 
this country, the security in tlie hands of tlie mortgagee changes 
its character and becomes the immovable property of the mort- 
gagee only, I think, when the order absolute has been passed. 

The contention on behalf of the appellant in this appeal is 
that the ca^e is governed by article 178 of schedule II to the 
Limitation Act, and that the right of the decree-holder to apply 
for an order absolute accruod on the 19th of December 1899, 
the date fixed by the decree of the Court of first instance for 
payment of the mortgage debt, and that tlie fact tliat tlie decree- 
holder had preferred an appeal in respect of tlie villages which 
had been excluded from the operation of the decree did not 
x)se any stay upon the execution of so much of the decree as 
was hot affected by the appeal; that, in other words, the decree 
hold^r^^was bound to apply for an order absolute within three 
years decree nisi, notwithstanding 

the pendency of his appeal in regard to the villages which 
were excluded from the operation of the decree. I am wholly 
unable to accede to this contention. If it be well founded, 
then it seems to me to follow that two decrees for foreclosure 
can bypassed in respect of one and the same mortgage. This, 
as it appears to me, cannot be. If ^Muhammad Ihtisham Ali 
had applied for and obtained an order absolute under section 87 
in respect of the three villages ordered to bo foreclosed, I fail to 
see how it would have been open to him thereafter, if he 
succeeded in his appeal, to obtain an order absolute for fore- 
closure of the remaining portioi?. of his security. Section 87 
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pi:pvides that on the passing of an order under the second 
paragraph of this section (i.e., an order for foreclosure) the delt 
secured hy the mortgage shall be deemed, to he discharged,^^ The 
discharge of the debt would surely furnish a good answer to 
any subsequent application for foreolosiire. Again, if Muham- 
mad Ihtisham Ali had, as it is said he was bound to do, obtained 
an order absolute for foreclosure in respect of the three villages 
within three years from the date fixed for payment by the 
decree of the 19th of June 1899 and had become possessed of 
these three villages and he afterwards succeeded in the appeal 
preferred in respect of the other two villages, then the Court 
would, according to the argument of the learned vakil for the 
appellants, hiive been bound to pass a decree nisi under section 
86 for foreclosure as regards these last mentioned villages in 
default of payment of a debt which had been satisfied, or at least 
partially satisfied, by the operation of the order absolute already 
granted. Further, assuming that a decree nisi was passed for 
foreclosure of the villages which were excluded from the opera- 
tion of the decree nisi first obtained, and that the mortgagors 
desired to redeem, they must do so apparently on payment of 
the entire amount of the* debt, notwithstanding that the debt 
had been satisfied by the operation of the earlier order absolute. 
In such case also the mortgagors could not, so far as I can see, 
recover the villages which bad already been foreclosei^^It 
appears to me that the contention put forward on behalf of the 
appellants cannot be supported. So long as a decree ni^^assed 
under section 86 is under appeal, the mortgagee iB-^^>pinion 
cannot obtain an order absolute under section 87 ulnless he first 
abandons his appeal. Until any order absolute has been obtain- 
ed, the property is redeemable by the mortgagor — (Baham Uahi 
Khan v. Ghasita (1), and Poresh Nath Mojthmdar v. Bamjodu 
Mojumdar (2). It is unnecessary, as it appears to me, to 
consider whether article 178 or 179 has any application to a case 
of this kind. If it were necessary to decide this, we are 
confronted with the decision of a Full Bench of this Court in 
the case of Oudh Behari Lai v. Nageshar Lai (3), in which it 
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was held that an application for an order absolute for sale imder 
section 89 of the Transfer of Property Act is a proceeding in 
execution and subject to the rules of procedure governing 
such aiatters. By that decision we are bound, but 1 confess 
that I have grave dilliculty in following the reasoning of 
the learned Judge (Straight, J.) who delivered the judgment 
of the Outirt. He seems to me to have misapprehended the 
scope and object of sections 86 and 88 of the Transfer of 
Property Act. In the '‘course of his judgment he observes:-"- 
Where a decree had been passed under sections 86, 87, 88, 89 
or 92 directing payment into Court by a specified date of a sum 
of money, and in the event of it not being paid declaring that 
foreclosure or sale shall follow, or a right to redeem shall be 
barred, it would iu my opininu he a mismuner, if payment is 
made, to describe sucli payment as other than one made in 
execution of decree. On the other hand it appears equally 
clear to me that if such payment is not made, the consequences 
wliich follow are also matters concerned with the execution of 
the decree, flowing as a matter of course out of tlie decree itself, 
viz.,, to give ic etfect against the judgment-debtor for having 
failed to satisfy the conditions of the decree. If decrees are 
properly prepared under sections 86, 88 and 92, they should 
fully set out these conditions and declare the consequences tliat 
w^j^follow if they are or are nob fulfilled Sir John Edge, 
CVJ.,^ and Tyrrell and Knox, JJ.. contented tlsemselves by 


expre^^mig their concurrence in the judgment of Straight, J*, 
while t ^^imood, J., delivered a short judgment, in which, 
among othei things, he said : — I also agree in my brother 
Straight’s judgment, and also in everything he has said.” Now 
I may fiirr^t point out that a decree nisi passed under section 86 
for foreclosure or under section 88 for sale of mortgaged property 
does not direct the payment into court of the mortgage debt 
What is directed by section 86 is that an account should be 
taken of vdiat is due to the plaintilF for principal and interest 
on his mortgage, or declaring the amount due at the date of 
the decree and ordering that upon payment by the defendant 
to the plaintiff or into court of the amount so found to be 
due within a tinae fixed by the Court, the plaintiff is to deliv©? 
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lip to the defendant all docnments in his posse'^sion relating to 
the mortgaged property nnd transfer the property to the 
defendantj and, if necessary, put the defendant into posfe's^ion. 
The decree passed under that section is not a money decree, no 
more is the order absolute which is pa^s-d under section 87. 
That order is an order absolute for foreclosure, and, so far from 
directing the payment of the mortgage debt, has the eflect of 
discharging the debt. Chitty, J., in the case of Burrows v. 
Halley (1), says in regard to an order for foreclosure absolute 
^*I need hardly say that an order absolute for foreclosure is not 
a money judgment or anything like it.’^ Then Straight, J., 
observes that if payment is made by the mortgagor of the 
money found to be due it would be a misnomer ‘Ho describe 
such payment as other than one made in execution of decree.^^ 
Now the decree not being a money decree and not directing 
the payment of money, I fail to see how any payment which 
the mortgagor may voluntarily make in order to preserve his 
property can properly' be described as a payment made in 
execution the decree. If in a foreclosure suit the mortgagor 
thinks fit to pay the mortgage debt and thus save his interest 
in the property, he does so by reason of the obligation which 
he undertook wdien he executed the mortgage security and with 
a view to preserve the property, and not in obedience to any 
order of the Court. The decree nisi puts him under no obl|^- 
tion to pay the debt, but simply declares what the consequences 
of non-payment wall be. Similar observations apply^Jo the 
order contemplated by section 88 of the Act. 4^^ have 
endeavoured to point out, the mortgage security doeb'iioli lose its 
character until an order absolute for foreclosure has been passed. 
It remains a debt secured upon land. It is only when the order 
absolute for foreclosure has been passed that the debt is dis- 
charged, and in lieu of it the mortgagee acquires the absolute 
ow^nership of the land. The ruling in the case of Oudh Behari 
Lalv, Nageshar Lai renders unauthoritative the dei:i.'-ion of my 
brother Biirkitt in the ease of Ranhir Singh v. Drigpal (2), a 
decision which was approved of by a Bench of the Calcutta 

(1) (1887) L. R., 35 Ch. D., 123. • (2) (1893) I, L, R., 16 AIL, 23. ^ 
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1905 High Court in the case of TUah Singh v. Parsotam Prasad (1). 
'""""shIm — " brother Aik man in Mulchand v. Miblcta- Pd 

Sir]sn:)Aii (2), iiihI by my brothers Eauorji and Aikman in the case of 
Mitkammab Mahahi/r Prasad v. Sital Singh (3)^ that tlie period of limita- 
iHrrsHAM tion. for the execution of a decree for sale under section 88 of 
the Transfer of Property Act begins to nin iVom the date of the 
granting of the order absolute for sale under section 8% without 
^vhich order the decree cannot be executed^ and not from the 
date of the decree itself. In these rulings I entirely agree. 
Tor the reasons, then, which I have stated I would dismiss the 
appeal with costs. 

BuRKiTr, J. — I also am of opinion that this appeal should 
be dismissed. I concur with the learned Chief Justice for, the 
reason so fully set out by him in holding that there cannot be 
twm foreclosure decrees in respect of one and the same mort- 
gage, and that the plaintiflf, respondent here, could not, during 
the pendency of his appeal as to the two villages which had been 
excluded from his foreclosure decree, have applied for an order 
absolute for foreclosure of the throe villages as to which he had 
obtained a decree nisi for foreclosure. Had be applied for and 
obtained that order, the result, as pointed out by the learned 
Chief Justice, would have been the discharge of the mortgage 
debt. 

'^^Further, it seems to me that when the High Court by its 
appellate decree of August 4th, 1902, decided that the plaintiff 
was i^titled to a foreclosure decree in respect of the three 
villa^J^^^nly, affirming ihe decision of the lower Court in 
respect of tae other two, that decree became the only decree in 
the suit which was capable of execution, the earlier decree of • 
June 1899 for foreclosure of the three villages being merged 
in it. It follows therefore thab the application made by the 
mortgagee on September 15tb, 1903, for foreclosure of the three 
villages was not time barred. 

Airman, J. — I am of the same opinion. No doubt the 
ordinary rule is that the institution of an appeal does not 
prevent execution of the decree or order which is under appeal. 

(1) (1893) I. L. B., 22 Calc., 924. (2) Weekly Notes, 1896, p. 100, 

(3) (1897) 1. L; 19 All, 620. 
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Bat the difficulties of applying this rule to decrees in fore- 
closure suits have been well pointed out by the learned Chief. 
Justice^ and his argument appears to me unanswerable. Pro- 
ceedings to foreclosure must be proceedings to foreclose the 
mortgage as a whole. In the present case it was not until the 
4th of August 1902 that there was any final decision as to the 
property to be foreclosed, and, this being so, I have no hesita- 
tion in holding that the respondent's application of the 15th 
of September 1903 for a decree absolute was within time. 

By the Goubt. — The order of the Court is that the appeal 
be dismissed with costs. 


Appeal dismissed. 
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JPehruary 21. 

JBefore Mr, Justice JBlair and Mr, Justice leaner ji, 

AYAND SABUP (Appmcastt) SULTAH SIHGH and othbes 
(Opposite paeties) * 

Act No. VI of 1882 (Indian Companies Act), sections 58, 147 and 169 — Order 
in the matter of the winding ujp of a comjyany hg the Court — Aggeal-^ 
liimitation. 

An order passed tinder section 58 read witli section 147 of tlie Indian 
Companies Act, 1882, is still an order to whicli tlie limitation imposed by 
section 169 of the Act applies. No appeal against sucli order can, therefore, 
be heard unless the notice provided for by section 169 has been given, 

The appellant applied to the District Judge of Meerut to 
have his name registered as owner of 50 shares of tbg; Instal- 
ment Bankiog Company, Meerut, of which he wa^^^briginal 
owner, but which were sold at auction by thV Subordinate 
Judge on the 24th of December 1900, in e^siecution of the decree 
of one Gopinath against the applicant and purchased by Sultan 
Singh and others, whose names were entered as purchasers on 
the 20th of August 1901. The District Judge, for reasons 
which need not here be detailed, disallowed this application. 

The applicant thereupon appealed to the High Court, but did 
not give notice of appeal in the manner provided for by section 
169 of the Indian Companies Act, 1882. 

^ First Appeal No. 66 of 1904 from an order of J. J. MacLean, Escp, Eis- 
trict Judge of Meerut, dated tlie 26th of February 1904. 
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Mr» G, W. Dillon^ for the appellant* 

The Irlon^ble Pandit SmidaT Lai (for whom Pandit Baldeo 
liam Lave) for the respondents. 

Blair and Bakerji, JJ. — This is an appeal from an order 
rejecting the application of the appellant hero to have his name 
entered in the register of the Instalment Banking Company, 
Limited, Meerut, now in liquidation. A preliminary objection 
to the hearing of this appeal was urged upon us by Mr, Biddeo 
Mam^ who appears for the opposite party. He contended that 
the applicant’s appeal must fail because of his failure to comply 
with the provisions of section 169 of the Companies Act, No VI 
of 1882. That section provides that no appeal from an order or 
decision made or given in the matter of the winding up of a 
company by the Court shall be beard unless notice of the same is 
given within three weeks after any order complained of has 
^een made. It is not disputed thatintliis case no such notice 
has been given. But it is contended by Mr. Dillon that this 
was a case in which the application made was an application 
under section 58 of the same Act. That is the section which 
provides for tlie circumstances in whicli the register of share- 
holders may he rectified by a Court during the continiianoe of 
a company. By section 147 a Court is empowered, wlieii a 
company is in liquidation, to make orders under tlie circum- 
stau<?<;v;i3et out in section 58. Section 53, however, only gives 
authority to pass orders in a case where a company is a going 
concern.^^All applications made for rectification of the register 
after liqiJ^^*:^qn must be made uuder and by virtue of the 
authority conferred by section 147. We find it impossible to 
say that the present cas'e is not a case to which tlie limitation 
imposed by section 169 applies. We therefore under the pro- 
visions of that section decline to hear tlie appeal, and order 
the appellant to pay the costs of the respondents. 

Appeal dismissed. 
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JBefore Mr. Justice Banerji. 

' EAM JATAN EAI (P.LiiHTiF?) BAMHIT SIHHH A-?© akothee 
(Defendants).^ 

Act Wo. IV of 1882 (Transfer* of Bro;perty Act), section 8S — Farties — Mort^ 
gage of mortgagee rig'Ms — Suit hy sub-mortgagee for sale of the interest 
of his mortgagor. 

Seld tliat in a suit by a sub-mortgagee to recover a debt secured by a 
mortgage o£ tbe defendant's rights as mortgagee the defendant's mortgagor 
is hot a necessary party. In such a suit the plainti:ff cannot bring to sale 
tho mortgagee rights of the defendant. Ganga Frasad v. Chunni Lai (1) 
referred to. 

The plaintifi's in this case, who were mortgagees of the 
mortgagee rights of some of the defendants in various zamin- 
dari shares, sued their mortgagors and two persons alleged to 
be purchasers of the mortgagee rights of their mortgagors, 
namely, Eamhit Singh and Eamjao Singh, to recover the mort- 
gage debt by sale of their mortgagors^ interest in the mortgaged 
property. And they also alleged that Eamhit and Eamjao had 
undertaken a personal liability for the debt. The original 
mortgagors were not made parties to the suit. The Court of 
first instance (Subordinate Judge of Azamgarh) gave the plain- 
tiffs a decree under section 88 of the Transfer of Property 
Act, 1882, for sale of the interest mortgaged to them. The 
defendants, Eamhit and Eamjao, appealed. The lower appel- 
late Court (District Judge of Azamgarh) came to the conclusion 
that the original mortgagor, Musammat Anarkali, and 0# 
Janki, a purchaser of a portion of the hypothecated property, 
should have been made defendants to the suit, and, holding^Aat 
their non-joinder was a fatal defect, allowed the apn^^^nd 
dismissed the plaintiff's suit. The plaintiff thereupon appealed 
to the High Court.* 

Mr. Ahdibl Baoof, for the appellant. 

BabujSwr^-TZ-dro Nath Sen^ for the respondents. 

Banebji, J. — In this case the lower appellate Court has 
dismissed the suit on the ground that necessary parties had not 
been joined as defendants. That ground cannot be supported. 

• Second Appeal Ho. 876 of 1903, from a decree of Hawab Muhammad 
Ishaq Khan, District Judge of Azamgarh, dated the 16th of September 1903, 
reversing a decree of Babu Jai Lai, Subordinate Judge of Azamgarh, dated the 
13th of September 1903. 

(1) (1895) I. L. E., 18 AIE, 113. 

' 39 ' ■ 


1905 

February 22. 


1905 


Bam Jatan 
Eai 

tj. 

Ramhit 

SiK&H. 


612 THE nSTDIAK LATf BBPOBTS, [vOL. XXVn. 

It appears that the defendants Nos. 1 and 2 executed a bond in 
favour of the plaintiff in which they hypothecated certain pro- 
perty of which they were mortgagees, so that the mortgage in 
plaintiff’s favour was a mortgage of the mortgagee rights, that 
is to say, it was a sub- mortgage. The plaintiff brought his suit 
for the recovery of the amount alleged to be due to him and for 
the sale of the mortgagee rights mortgaged to him. The res- 
pondents here are purchasers of a portion of the mortgaged pro- 
perty, that is, of a portion of the mortgagee rights of the 
plaintiff’s mortgagors. The plaintiff further stated in his plaint 
that those defendants had undertaken a personal liability to pay 
the money due to the plaintiff. The Court of first instance, 
apparently overlooking the rulings of this Court on the point, 
made a decree under section 88 of the Transfer of Property Act 
for the sale of the mortgagee rights. The lower appellate Court 
dismissed the plaintiff’s suit on the ground that the mortgagor 
of the plaintiff’s mortgagors had not been made a party. Ac- 
cording to the ruling of this Court in Qanga Frasad v. Ohunni 
Lai (1), which was followed in subsequent cases, no decree can 
be made under the Transfer of Property Act for the sale of 
mortgagee rightj. In that case it was pointed out that the only 
remedy to which the sub-mortgagee was entitled was a decree 
for money against his mortgagor, and that he could in execution 
decree possibly have attached the mortgagee interests of 
his mortgagor. As, according to the rulings of this Court, the 
plai^^ could not get a decree for sale of the mortgagee rights 
sub~i^*^aged to him, but could only obtain a money decree, 
the mortgagor of his mortgagors was not a necessary party to 
the suit, and the lower appellate Court was entirely in error in 
dismissing the suit on the ground that he had not been made a 
party. Unfortunately for him the plaintiff has not joined as 
parties to this appeal his mortgagors ; and the only persons who 
are respondents to this appeal are the defendants Nos. 7 and 8, 
who are purchasers of a portion of the mortgagee rights of the 
plaintiff^s mortgagors. Ordinarily the plaintiff would not be 
entitled to a money decree against them, and consequently his 
claim for a money decree conild not be maintained as against 
' (1) <1896) I. L. R., 18 AI 4 113, 
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them. In the present case^ however, the plaintiff states in the 
third paragraph of his plaint that these defendants took upon 
themselves to pay the amount of the debt due to the plaintiff 
and that they had only paid a part of that debt. This allegation 
was denied on behalf of these defendants, who contended that 
they had paid all that the plaintiff was entitled to get from 
them. These questions were not tried by the lower appellate 
Court. As the preliminary ground on which that Court has 
dismissed the suit cannot be supported, I allow this appeal, set 
aside the decree of the lower appellate Court in so far as it 
affects the respondents here, namely, the defendants Nos. 7 and 
8, and remand the case to the lower appellate Court under 
section 562 of the Code of Civil Procedure with directions to 
readmit it under its original number in the register and dispose 
of all questions which are in issue between the plaintiffs and the 
defendants respondents. Costs here and hitherto will follow 
the event. 

Appeal decreed and came remanded* 


Before Sir John Stanley , Knight, Chief Justice, and Mr, Justice Banerji* 
JADUNATH PRASAD (PiAiNTirr) v , GrIRDHAR DAS and anotheb 
(Dependants).* 

Trust — Suit for possession of trust property as manager — Limitation^k 
Act JSTo. XV of 1877, schedule II, articles 124, 144. . ^ * 

Where the plaintiff claimed possession of certain trust property as 
manager by right of inheritance from the founders of the trust, the^Jeing 
no allegation of misappropriation of the trust property, it was hej^^^ t the 
limitation applicable to such suit was that prescribed by 124 or 

article 144 of the second schedule to the Indian Limitation Act, 1877, and 
began to run from the time when the possession of the defendant became 
adverse to the plaintiff, Balwant Eao v. Puran Mai (1), referred to. 

The facts of this case are as follows : — 

In the year 1882 two persons, Babu Hari Das and Babu 
Mahabir Prasad, made an endowment of certain immovable pro- 
perty for the worship of an idol. They appointed two trustees, 


* Second Appeal No. 262 of 1903 from a decree of J. Sanders, Esq., Dis- 
trict Judge of Benares, dated the 22nd of December 1902, confirming a decree 
of Maulvi Muhammad Siraj-ud-din, Subordinate Judge of Benares, dated the 
19th of September 1902. 

(1) 1(1883) I. L. B., 6iAll.,[r; S. 0.,{L.,B., 10 J. [A., 90 
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who refused to act^ and therefore they themselves managed the 
trust property so long as they were alive. After the death of 
Mahabir Prasad^ the survivor of the two founders of the trust, 
the trust property was managed by his widow Miikandi Bibi. 
She died i o 1886, and after her death the property was managed 
by Babu Bi^heshwar Prasad, a cousin of the founders of the trust, 
until his death in 1894. After this event the management came 
into the hands of Siindar Bibi the daughter of Bisheshwar Prasad, 
who transferred it to one Girdhar Das by an instrument dated 
the 24th of February 1901. Thereupon the present suit was 
instituted by Jadunath Prasad, son of Baij Nath Prasad, another 
cousin of the founders of the trust, against Girdhar Das and 
Sundar Bibi. The plaintiff claimed to be entitled to the 
management of the trust property as next male heir of the 
founders of the trust, but did not allege against the defendants 
any misappropriation of the trust property. The defendants on 
the other hand asserted that they were entitled to the manage- 
ment. The court of first instance (Subordinate Judge of 
Benares) dismissed the suit as being barred by limitation, and 
the lower appellate Court (District Judge of Benares) confirmed 
this decree. Both Courts held that the management of the trust 
by Bisheshwar Prasad and his daughter Sundar Bibi constituted 
adverse possession as against the plaintiff. The plaintiff 
a|^aled to the High Court. 

Dr. Sdtish Chandra Banerji and Babu i), A". Ohdedar for 
the appellant. 

T]%J^[on^ble J^andit Sundar Lai and Babu Earmdra 
Krishna ‘M^herjij for the respondents, 

■ Stanley, C. J. and Banebji, J. — This appeal arises in a 
suit brought by the appellant for possession of certain immov- 
able property of which an endowment was made by Babu Hari 
Das and Babu Mahabir Prasad in 1882 for the worship of 
an idol. They appointed two trustees, ’who refused to act, 
and therefore they themselves managed the trust property 
so long as they were alive. After the death of Babu Mahabir 
Prasad, the survivor of the two founders of the trust, the 
management was in the hands of his widow Mukandi Bibi, 
She died in 1885, and after her the property was managed 
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by Babii Bisbeswar Prasad, a consin of tbe founders of tbe trust, 
until Ms death in 1894. The defendant, Siindar Bibi, is his 
daughter. She having transferred the management of the 
property to Babii Girclhar Das, defendant, by an instrument 
dated the 24th of February 1901, this suit has been brought 
by the plaintiff, vrho is the son of Babii Baij Kath Prasad, 
another consin of Babiis Hari Das and Mababir Prasad. He 
asserts that as the next male heir of the founders of the trust 
he is entitled to manage the trust property, and accordingly 
claims the property as manager thereof. The Court of first 
instance dismissed the suit, holding the claim to be barred 
by limitation. The lower appellate Court has affirmed this 
decree, and both Courts have held that the management of the 
trust by Bisbeswar Prasad and his daughter Siindar Bibi for 
more than twelve years next preceding the institution of the 
suit constituted adverse possession. The learned District Judge 
referred in his judgment to article 18, "schedule II, Limitation 
Act. That article has manifestly no application to the present 
case. He probably meant to refer to article 118 of the Second 
Schedule to Act Ho. IX of 1871, which correspoMs to article 
120 of the Second Schedule of the present Limitation Act 
(Ho. XV of 1877) and which provides for cases to which 
no specific article in the schedule is applicable. It is 
tended on behalf of the appellant that the Courts below ^ve 
erred in holding the claim to be barred by limitation. ^ 

It is clear that section 10 of the Limitation Act is ^Appli- 
cable, inasmuch as the defendants do not deny th e ^^ l Ww men t, 
but on the contrary assert their own right .as managers of the 
endowment, and it is not the plaintiff’s case that the property 
has been applied to purposes other than those of the trusts of 
the endowment. This was held by their Lordships of the 
Privy Council in Balwani Rao v. Piiran Mai (1). That was 
a case very similar to the present. The High Court had 
held that ^^so far as the suit is for a declaration that the plaintiff 
is, by right of inheritance, chief manager of the temple services 
and properties, it falls within article 123 of the Limitation 
Act. The Act applicable to this suit is Act IX of 1871, ..and 
(1) (1883) I. L. R., 6 All., s. c.,,L. R., 10 X. A., 90. 
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in so far as it seeks recovery of possession of the temple 
property, it falls within article 146 of the same Act.’^ Their 
Lordships of the Privy Council saw no reason for differing 
from the High Court in thinking that the suit fell within 
article 123 or article 145, but they did not decide the point* They 
were also of opinion that if neither of those articles applied 
the suit would be governed by article 118. The articles of the 
present Limitation Act corresponding to the articles mentioned 
above are articlesA24, 144 and 120. So that the suit is governed 
either by the 12 years^ rule of limitation provided by articles 
124 and 144 or by the six years^ rule prescribed by article 120. 
We are of opinion that as the plaintiff in this case claims the 
office of manager by right of inheritance and seeks to recover 
possession of the trust property, the period of limitation for the 
suit is 12 years under articles 124 and 144, to be computed 
from the date on which the defendants or their predecessors in 
title took possession adversely to the plaintiff. Neither of the 
Courts below has come to any distinct finding as to the date 
on which adverse possession was taken and also as to the date 
of the accrual of the plaintiff^s right. Those Courts ought to 
have determined on whom the right of management devolved 
upon the death of Makundi Bibi in 1886 and whether Bisheswar 
Prasad held the office of manager adversely to the persons who 
‘red^the right of management or on behalf of all of them. 
The Courts below have further overlooked the fact that at the 
date Makundi Bibiks death the plaintiff was admittedly 
a minoK^7!^,e are * informed that he continued to be a minor 
till 1899. t'i that is so, and if the right of the plaintiff accrued 
upon the lady^s death, the suit, which was brought in 1901, 
was within time. These questions have not been determined, 
and, as the learned advocate for the respondent admits, the 
case has not been properly tried. We therefore allow the 
appeal, set aside the decrees of the Courts below,* and remand 
the case to the Court of first instance with directions to readmit 
it under its original number in the register and try it according 
to law, bearing in mind the observations made above. Costs 
here and hitherto will be costs in. the cause. 

Appeal decreed and came remandedk 
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Sefare Sir John Stanley, ’Knight, Ohief Justice, anA Mr. Justice Sir ’William 

JBiirJcitt, 

MUHAMMAB ABBUL RASHIB KHARf and othees (Peaintiefs) t?. BIL- 

SUKH RAI AND ANOTHEE (BeFENDANTS),* 

Act Wo. IV of 1SB2 _ f Transfer of Tro^erty Act), section 99 — Mortgage — Bale 
of equity of redemjption hy mortgagor — Turchase of equity of redemption 
hy mortgagee in execution of a decree against mortgagor’s sendees -^Effect 
of such purchase — Suit hy mortgagor'^s vendees for redemption — Tarties* 
The equity of redemption in certain mortgaged property was sold by the 
mortgagor to third parties. In execution of a decree for costs and mesne 
pr<>fits^fbe mortgagee brousrht the equity of redemption in the hands of the 
purchasers to sale and purchased it himself. Years after this the purchasers 
oE the equity sued to redeem the mortgaged property, treating the sale to the 
mortgagee as a nullity. They did not implead in this suit the representa- 
tives of the original mortgagee. Seld that the suit must fail for want of 
proper parties. But in any case the purchase by the mortgagee of the equity 
of redemption was voidable only and not void, and could not after the lapse of 
some ^twenty years be impeached. Tara Chand v. Imdad Musain (1) and 
Mayan Fathuii v. Talcuran (2) approved. KhairaJ Mai v. Eaim (3), Bhuggo^ 
hutty Eossee v. Shamachurn Bose (4). Mariand v. Ehondo (5) and Sheodeni 
Tewari v. Bam Saran Singh (6) referred to. 

The facts of this case are as follows : — 

One Ram Bakhsh executed a usufructuary mortgage on the 
5th of February 1863 of a 10-biswa share in. mauza Lodha Mai 
in favour of one Debi Das, to secure an advance of Es. 7,700, 
the term being 11| years and the mortgagee taking the profits in 
lieu of interest, but paying a sum of Es. 100 to the mortg^or 
as maliJcanch, The mortgage contained a provision, ths^on 
redemption the mortgagor should pay to the mortgagee what- 
ever arrears were found to be due by tenants and also cost 
of constructing pacca wells. On the 28th 'of Juq||I^^ 6 Earn 
Bakhsh sold his equity of redemption in 7 biswas but of the 10 
biswa share to the plaintiffs, Abdul Eashid Khan, Aziz Khan, 
and Mahmud Khan, for a sum of Es. 10,000. These plaintiffs 
and the plaintiff Musammat Altaf Begam and Musammat 
Ummat-ul-Easul are the sons and daughters of one Zahur 
Ahmad Khan. Zahur Ahmad Khan on the 20th of November 
1871 purchased a 2 biswa 19 biswansi 10 kaohwansi share of the 

^ First Appeal Wo. 262 of 1902 from a decree of Maulvi Maula Bakbsb, 
Additional Subordinate Judge >f AUgarb,^dated;29tb of August 1902. 

(1) (1896) I. L. R., 18 All., 325. (4) (1876) I. L. R., 1 Calc,, 337. 

(2) h899) I. L. R., 23 Mad., 347.' (5) (1897) I. L. R., 22 Bom., 624* 

(3) (1904) L. R., 32 I. A., 23. (6) (1898) L B, R., 26 Calc., 164.* 
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share then owned by Earn Bakhsh, leaving only a 10 kachwansi 
share in the ownership of Ram Bakhsh, This 10 kachw-ansi 
share the mortgagee Debi Das subsequently purchased. The 
plaintiffs Nos. 1 to 3 instituted a suit for redemption of the 
mortgaged property in the Court of the Subordinate Judge of 
Mainpuri, and obtained a decree for redemption on the 25th 
May 1878, conditional on payment of a sum of Es. 6,967-1-4. 
Dehi Das, mortgagee, was not satisfied with tlie sum aW' arded to 
him, and preferred an appeal to the High Court from this 
decree, and on the 2nd of June 1879 the decree of the Court 
below w^as modified and the mortgagors were directed to pay, in 
addition to the sum already directed to be paid, a sum of 
Rs. 8,956 14-11 on account of arrears of rent and enhanced 
revenue. Before this, namely, on the I7tli of November 1877, 
the plaintiffs 1 to 3 had deposited in Court the sum of Rs. 7,700, 
the principal amount secured by the mortgage of the 6th of 
February 1863. Out of this amount the mortgagee drew out of 
Court on the 12th of June 1878 the sum of Rs. 6,988-7-4 and 
surrendered possession of the mortgaged property. The mort- 
gagors having failed to pay the additional sum, directed to be 
paid by the decree of the High Court, Debi Das a,p]>lied to the 
Court to have possession restored to him. His application was 
granted and possession was given to him on the Lst of April 
1^!, Thereupon he applied in execution for the costs awarded 
by the High Court and mesne profits for the period during 
whicl^e w'as out of possession, namely, Rs. 5,615-14-10, and, 
the p5^4^iiffs in .the redemption suit having failed to make 
payment, tifsir equity of redemption in the property was put up 
for sale and was purchased by Debi Das himself on the 20th of 
August 1881 for a sum of Rs. 5,748. The sale w*as confirmed 
and a sale certificate granted on the 11th of February 1882. 
On the 24th of July 1886 Debi Das executed a mortgage of his 
interest in the 10 biswm share of the property* in favour of 
Jamna Das and Salig Ram, and later on the heirs of these mort- 
gagees brought to sale the mortgagee rights of Debi Das in 9 
biswas 19 biswansis and 10 kachwansis, and the defendants 
Dilsukh Rai and AH Ahmad became the purchasers of these 
rights on the 28th. of January 1897. On the 7th of December 
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1901 the plaintiffs Nos. 1 to 3 sold to the plaintlS Pandit 
Parbliii Dial a 4-biswa share in the property, and on the 1st of 
February 1902 the suit out of which this appeal has arisen was 
instituted by the plaintiffs for redemption of the property, their 
allegation being that the sale of the 20th of August 1881 of the 
equity of redemption in the mortgaged property to Debi Das, 
the mortgagee, was illegal and void, and that therefore the 
representatives of the mortgagor were entitled to redeem. The 
Court of first instance (Additional Subordinate Judge of Aligarh) 
held that that sale was valid and that the plaintiffs did noo 
possess any right to redeem. It farther found that the suit was 
barred by limitation, and accordingly dismissed it. The plain- 
tiffs appealed to the High Court. 

Babu Jogindro Math Chaudhri, The Hoffble Pandit Swn- 
dar Lai and Dr. Satish Chandra Banerji, for the appellants. 

Pandit Moti Lai Nehru (for whom Babu Durga Oharan 
Banerji) and Pandit Mohan Lai Nehru, for the respondents* 

■ Stanley, C.J., and Bubkitt, J. — The facts of this case are 
somewhat complicated. They are these. One Earn Bakhsh 
executed a usufructuary mortgage on the 5th of February 1863 
of a 10”biswa share in maiiza Lodha Mai in favour of one Debi 
Das, to secure an advance of Rs. 7,700, the term being 111- 
years and the mortgagee taking the profits in lieu of interest, but 
paying a sum of Rs. 100 to the mortgagor as malikana. 
mortgage contained a provision that on redemption the molt-- 
gagor should pay to the mortgagee 'whatever arrears wer^found 
to be due by tenants and also the cost of ponstruc^^yjagoa 
wells. On the 2Sth of June 1866 Ram Bakhsli sol^mxs equity 
of redemption in 7 bis was out of the 10 "bis w a share to the 
plain tifis, Abdul Rashid Khan, Aziz Khan, and Mahmud Khan, 
for a sum of Rs. 10,000. These plaintiffs and the plaintiffs Mus- 
ammat Altaf Begam and Miisammat Ummat-ul-Rasul are the 
sons and daughters of one Zahur Ahmad Khan. Zahur Ahmad 
Khan, on the 20th of November 1871, purchased a 2 biswa, 
19 biswansi, 10 kachwansi share of the share then owned by 
Ram Bakhsh, leaving only a 10 kachwansi share in the 
ownership of Ram Bakhsh. This 10 kachwansi share the 
mortgagee, Debi Das, subsequently purchased. The plaintiffs 


1905 


Muhammab 

Abbxjl 

K.ASHID 

Khan 

V. 

DitsxrKH 

Rai. 


1905 


Muhammad 

Abdtti. 

Rashid 

Khah 

V. 

Dix-sttkh 

Rai. 


520 I'HE liTDlAK XjAW EEPORTS, [vOL. XXYXt 

Nos. 1 to 3 instituted a suit for redemption of the mortgaged 
property in the Court of the Subordinate Judge of Mainpiiri, 
and obtained a decree for redemption on the 25th May 
1878^ conditional on payment of a sum of Es. 6^967-1-4. 
Debi DaSj mortgagee, was not satisfied with the sum awarded 
to him, and preferred an appeal to the High Court from this 
decree, and on the 2nd of June 1879 the decree of the Court 
below was modified and the mortgagors were directed to pay, 
in addition to the sum already directed to be paid, a sum of 
Es. 8,956-14-11 on account of arrears of rent and enhanced 
revenue. Before this, namely, on the 17th of November 1877, the 
plaintiffs Nos. 1 to 3 had deposited in Court the sum of Es. 7,700, 
the principal amount secured by the mortgage of the 6th of 
February 1863, Out of this amount the mortgagee drew out of 
Court, on the l2th of June 1878, the sum of Es. 6,988-7-4 and 
surrendered possession of the mortgaged property. The mort- 
gagors having failed to pay the additional sum directed to be 
paid by the decree of the High Court, Debi Das applied to the 
Court to have possession restored to him. His application was 
granted and possession was given to him on the 1st of April 
1880. Thereupon he applied in execution for the costs awarded 
by the High Court and mesne profits for the period during 
which he wa^ out of possession, namely, Es. 6,615-14-10, and, 
tj^gplain tiffs in the redemption suit having failed to make 
■perymenf, their equity of redemption in the property was put up' 
for and was purchased by Debi Das himself on the 20th of 
Angi%^^§^ for a sum of Es. 6,748. The sale was confirmed 
and a safe ^certificate granted on the 11th of February 1882. 
On the 24th of July 1886 Debi Das executed a mortgage of his 
interest in the 10 biswa share of the property in favour of 
Jamna Das and Salig Earn, and later on the heirs of these mort- 
gagees brought to sale the mortgagee rights of Debi Das in 9 
biswas 19 biswansis and 10 kachwansis, and the defendants 
Dilsnkh Eai and Ali Ahmad became the purchasers of these 
rights on the 2Sth January 1897. On, the 7th of December 
1901 the plaintiffs Nos. 1 to 3 sold to the plaintiff Pandit Parbhu 
Dial a 4-biswa share in the property, and on the 1st of Febru- 
ary .1902 the suit out of which this appeal has arisen was 
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instituted by the plaintiffs for redemption of the property^ their 
allegation being that the sale of the 20th of August 1881 of the 
equity of redemption in the mortgaged property to Debi Das, 
the mortgagee, was illegal and void, and that therefore the 
representatives of the mortgagor were entitled to redeem. The 
lower Court held that that sale was valid and that the plaintiffs 
did not possess any right to redeem. It farther found that the 
claim was statute barred, and dismissed the suit. Hence the 
present appeal. 

It will be observed from the foregoing statement of the facts 
that the plaintiffs Nos. 1 to 3 were the purchasers from Kam 
Bakhsh of a 7-biswa share out of a 10-biswa share which was the 
subject matter of the mortgage. Their father only purchased a 
2 biswa, 19 biswansi, 10 kachwansi share. Consequently, upon 
the death of Zahur Ahmad Khan, his daughters, the plaintiffs 
Nos. 4and5, became entitled to a share in the share so purchased 
by him, that is, one-fourth between them of this share. The area 
of this share is stated to be not more than about 47 bighas. The 
plaintiffs appellants Nos. 1 to 3 applied to the Court to have the 
sale of the 20th of August 1881 set aside on the ground of alleged 
inadequacy in the price, but this application was rejected and the 
sale was confirmed on the 9th of February 1882. Later on, in 
a petition of objection filed by some of the appellants on the 
30th of October 1897 to an application which was made by 
respondents for mutation of names, these appellants acknb'i^.' 
ledged that the equity of redemption in the mortgaged pro^rty 
had passed to Debi Das on the purchase of the 20th oL^Pgnst 
1881. They alleged that on that date Debi Das'had^Siy i title 
as such purchaser and that the mortgagee rights ' of which the 
petsitioners claimed to be purchasers were extinguished on the 
20th of August 1881. The appellants, Musammat XJmmat-ul- 
Easul and Musammat Altaf Begam, were minors in 1881, and 
they were not parties to the suit for redemption which was 
filed in the Court of the Subordinate Judge of Mainpuri in 
1877. The other appellants were also minors at the date of this 
suit. They sued under the guardianship of their mother, 
Mariam-un-nisa. The contention on behalf of the appellants 
now is that a mortgagee cannot in execution of a decree obtained 
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by Hni, not being a decree obtained upon bis mortgage^ bring 
to sale and liimself piircliase tbe equity of redemption of his 
mortgagor ; that sucli a purchase is void, and that the equity 
of redemption, notwithstanding such sale, would still remain 
outstanding in the hands of the mortgagor. As authority for 
this contention the case of Martand Balhr'ishna Bhat v* Dhondo 
Dmiodar Kulharni (1) is relied on. In that case it was held 
that the purchase by a mortgagee of property sold by him in 
erecution of a money decree did not free him from liability to 
be redeemed as mortgagee; that the sale to him was rendered 
nugatory by the impossibility of a mortgagee by such a sale and 
purchase freeing himself from tbe liability to be redeemed. The 
Judges who decided this case adopted the proposition laid down 
in the case of Bhiiggohutty Dossee v. Shmnaclmrn Bose (2), 
namely, that ^^a mortgagee is not entitled by means of a money 
decree obtained on a collateral security, such as a bond or cove-^ 
nant, to obtain a sale of the equity of redemption separately, 
because by so doing he wonLi deprive the mortgagor of the pri- 
vilege which, upon the principle of considering the estate as a 
pledge, a Court of equity always accords to a mortgagor, namely, 
a fair allowance of time to enable him to discharge the debt and 
recover the estate. This privilege is an equitalile incident of 
the contract of mortgage, and it would be ineqnital)lo to permit 
t|p\mortgagGe to evade it ; to do that circuitously which he could 
do directly.^’ Then the learned Judges observe that ^Hhat 
is thf\ principle which in an extended form is enacted as law in 
secti61^^_^of the. Transfer of Property Act.^^ Later on they 
observe a&irtlows : — In the present case it seems impossible to 
say that the mortgagee did not avail himself of his position to 
obtain an undue advantage in the purchases, or otherwise act 
maid iideP They then say that ^Hhe question is one of difficulty 
and doubt, but seeing that the Legislature has now adopted the 
principle in its widest aspects we think that we are justified in 
acting upon it.’^ A Bench of the Calcutta High Court held in 
the case of Sheodeni Teioari v. Earn Saran Singh (3) that 
retrospective effect ought to bo given to section 99 on the ground 

(1) (1897) L L* H., 22 Bom., 624. . (2) (1876) I. L. R., 1 Calc., 837. 

(8) (1898) I. L. R., 26 Calc., 164. 
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tHat the mode of enforoing a decree is a matter of procedure and 
that a sale in contravention of the section is absolutely unlaw- 
ful. This is not consistent with the view taken by a Bench of 
this High Court in the case of Tara Ghand v. Imdad Husain (1). 
In that case Edge^ C.J-, and Blennerhasset,/., held that where a 
mortgagor's interest in property was sold by a Eeveniie Court 
in execution of a decree for rent in contravention of the pro- 
visions of section 99, and the sale w^as upheld on appeal to the 
Board of Bevemie, the decision was final as between the judg- 
ment-debtor and the judgment-creditor in the rent suit. This 
decision commends itself to us. In the case of Mayan Fathuti 
V. Pahuran (2) this question was considered, and it was held 
that a sale in execution of a decree obtained by the mortgagee 
not connected with the mortgage was contrary to the provisions 
of section 99, yet that the sale was not void but voidable. 
Snbramania Ayyar, J., in his judgment observes that ^Hhe 
sale which is impeached is doubtless contrary to the provisions 
of section 99 of the Transfer of Property Act. The first point 
for determination is whether, as contended for the appellants, 
the mortgagors, the private sale is altogether null and void. 
The argument that in allowing the sale to take place against 
the provisions of the said section, the Court acted without 
jurisdiction is obviously unsustainable. Still, if the above sec- 
tion were enacted for the protection of public interests and 
law were to be regarded as laying down a rule of general poHc^^ 
rendering the prohibition absolute, the sale would be void^but 
if the section in question has been introduced for the ^Miefit 
only of a particular *class of persons the sale but 

voidable.” The learned Judge refers to SQine iext hooks in 
support of this, and continues: — ^^That it is of the latter de- 
scription is apparent, the object being to protect only persons 
concerned with the right to redeem mortgaged property. The 
sale cannot therefore be held to be void.” The learned Judge 
guarded himself from its being understood that he laid down 
that a mortgagor would be precluded from redeeming the pro- 
perty, and says : — It may be that the sale in question cannot 

(1) (1896) I.L. R., 18 All., 325. . (2) (1899) I. L. R., 22 Mad., 317, 
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affect that right of the appellant owing to the Impossibility of 
respondent as the mortgagee freeing himself by such a sale and 
purchase from the liability to be redeemed.^^ 

Independently of the provisions contained in section 99 of 
the Transfer of Property Act we are not prepared to hold that 
a mortgagee is precluded by law from purchasing the equity of 
redemption and freeing himself from his liability to be redeem- 
ed provided that the purchase is carried out in complete good 
faith and no advantage is taken by him of his position as mort- 
gagee. We are nob aware of any principle upon which such a 
sale can be impeached merely on the ground that the purchaser 
was a mortgagee of the purchased property. In the recent case 
of Khairaj Mai v. Daim (1), which came before their Lordr 
ships of the Privy Council, their Lordships in the course of 
their judgment observe ; — But the Judge has made a decree 
for redemption of the whole estate on the ground ^ that the 
mortgagees could not acquire the equity of redemption directly 
or indirectly by purchase at a court sale, except by a suit 
brought on the mortgage, on account taken and time specially 
allowed for redemption/ Their Lordships cannot concur in 
this view, which they think is based on a misapplication of a 
sound principle of equity. Their Lordships throw no doubt on 
the principle which has been acted on in many cases in India 
tl^t a mortgagee cannot by obtaining a money decree for the 
debt and taking the equity of redemption in execution 
relieve himself of his obligations as mortgagee or deprive the 
mortg^^r of Ms right to redeem on accounts taken and with the 
other -skial in a suit on the mortgage.’^ Their Lord- 

ships here rejeet-tb^ notion that mortgagees cannot acquire the 
equity of redemption in mortgaged property by purchase at a 
court sale except bf" a suit brought on the mortgage, though they 
recognise the principle of equity that a mortgagee cannot by 
obtaining a money decree for the mortgage debt and taking the 
equity of redemption in execution relieve himself of his obliga- 
tions as mortgagee or deprive the mortgagor of his right to re- 
deem. In the case before us the equity of redemption was not 
sold in execution of a money decree obtained for the mortgage 
(1) (1904) n. K., sa I. A., 28, 
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debt. It was sold in execution of a decree for costs and mesne 
profits. Tlie plaintiffs Abdul Rasliid Klian^ Abdul Amz Kban 
and Mabmud Kban, as we bave pointed out, endeavoured to 
have the sale to Debi Das set aside, but failed in that attempt. 
We are at a loss to see bow after a lapse of more than twenty 
years these appellants can now successfully set up the case that 
the sale was a nullity. 

But there seems to us to be a fatal objection to the suit of 
the plaintiffs appellants, and that is to be found in the fact that 
the legal representatives of Debi Das have not been impleaded. 
The Court cannot declare the sale of the 20th of August 1881 
to be a nullity in the absence of the parties who are interested 
in upholding it. On the ground of non- joinder of necessary 
parties alone we think that the suit fails and that the appeal 
must be dismissed. But it is contended that as the plaintiffs 
Musammat Altaf Begam and Musammat Ummat-ul-Easul were 
not parties to the suit for redemption instituted by their brothers 
the sale in execution of the decree for costs and mesne profits 
had in that suit is a nullity as regards them at least and that they 
are entitled to redeem. Eeliance is placed in support of this 
contention on the decision of their Lordships in the case to which 
we have just referred, in which it was pointed out that, where 
a Court purported to sell in execution of a decree the equity of 
redemption in mortgaged property some of the owners of wlpib 
were not parties to the proceedings or properly representei^ 
the record as against such pierson- the decrees^ and salesApur- 
porting to be made would be nullities and might €e 'dij^^^rded 
without any proceedings to set them aside.” t^ Jt that 

Musammat Altaf Begam and Musammat IX*i^miit-ul-Easul are 
in no way bound by the sale of the 20th of . August 1881 and 
that they are entitled to redeem the small pSrtion of the mort- 
gaged property to which they became entitled on the death of 
their father in a suit properly constituted for that purpose, but 
we express no opinion as to this. They, as also their brothers, 
were minors when the suit for redemption was brought in the 
name of their brothers by their mother as guardian, and it may 
be that under such circumstances it would be held that the estate 
of Earn Bakhsh^ the mortgagor, was sufficiently represented in 
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tlie redemption proceedings. In the case before the Privy 
Council to which we have referred their Lordships say : — ^^The 
Indian Courts have properly exercised a wide discretion in 
allowing the estate of a deceased mortgagor to be represented 
by one member of the family and refusing to disturb judicial 
sales on the mere ground that some members of the family who 
were minors were not made parties to the proceedings, if it 
appears that there was a debt justly due from tlie deceased and 
no prejudice is show u to the absent minors.^^ We, however, 
decide nothing as to this. We may point out too that this is not 
the case which these ladies set up in their claim. They made 
common cause with their brothers, the other plaintiffs, and 
claimed redemption of all the property comprised in the mortgage 
of the 5th of February 1863. As the integrity of the mortgage 
was brohen by the purchase by Debi Das, the mortgagee, of the 
equity of redemption in part of the mortgaged property, these 
appellants would only bo entitled in any case to redeem their 
own share^ that is, the one- fourth of 2 biswas, 19 biswansis, 10 
kachwansis. To the obtaining, however, of this relief there is the 
objection that they have not impleaded the legal representatives 
of Debi Das, the original mortgagee. We hold therefore that in 
the present suit in which the legal representatives of Debi Das 
have not been impleaded the plaintiffs cannot obtain any 
relief. We accordingly dismiss the appeal with costs. 

. Appeal dismissed, 

r , 1 * 




Sir Joh^ Stanley y Knight, Chief Justice, and Mr> Justice 
William Burlcitt. 

MUSTAEA khan* a^^thees (Deeendants) u. PHULJA BIBI (Plaintiee) 
AND VAKXJB KHAN and othebs (Deeendants). * 

Cvoil Procedure Code, sections 520, 525 and 526 — ArHtration-^ Application to 
file a jorimte award. — Award in excess of powers of arUtrator-- Court no 
authority to remit a%oard. 

A Court to wBicIi an application is made under section 625 of the Code 
of Civil Procedux'e to file an award made without the intervention of a Court 
has no power to amend the award or to remit it for reconsideration, but 
only possesses the power to file and enforce it or to reject the application. 


® Pirst Appeal No. 86 of 1908, from a decree of Miuilvi Muhammad 
Shafi, Subordinate Judge of Gorakhpur, dated the 10th of November 1902, 
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AlaraJchia STiinji v. Jehangir Sormasji (I), Jaala Singh, v. Narain Das (2), 

Mana yihrama v. Mallicliery Kristnan lyamhudH (3) and Dandelcar v. 
Dmidehars (4), followed. 

This appeal arose ont of an application under section 625 of 
the Code of Civil Procedure made by one Phulja Bibi to have an 
award made without the intervention of the Court filed in Court. 
The parties to this proceeding were joint owners^ of property of 
considerable value situate in the districts of Basti, Fyzabad and 
Lucknow. On the 23rd of August 1899 they appointed one 
Faiz Khan as arbitrator to partition the property amongst them ; 
and the arbitrator made his award on the 11th of December 
1901. The application of Phulja Bibi was presented on the 
20th of December 1901. The opposite parties took various 
objections to the award which, however, the Court (Subordinate 
Judge of Gorakhpur) overruled and, after correction of a 
clerical error in the award, directed that a decree be prepared in 
accordance with the terms thereof. The opposite parties 
appealed to the High Court, urging that the award was in 
various respects not within the powers of the arbitrator j that 
the Court had no jurisdiction to order the award to be filed, and 
that the decree of the Court below was not in acco'rdance with 
the award. 

Mr. Abdul Majid and Maulvi Muhammad Ishaq, for the 
appellants. ^ 

The Hon’ble Pandit Sundar Lai and Pandit Moti Eajl: 
Nehru, for the respondents. ^ 

Stanley, C.J.,and Bubkitt, J. — This appeal arises oi^f a 
suit for a decree upon an award under the provision»<i^cti.on 
625 of the Code of Civil Procedure. The pai:tie3 to the suit are 
the owners of considerable property situate in the districts 
of Basti, Fyzabad and Lucknow. Differences and disputes 
arose amongst them as to the ownership and distribution of this 
property, which they agreed to refer to arbitration. The award 
was passed upon the submission on the 11th of December 1901. 
Soon after an application was made under section 525 to have 
the award filed and a decree passed thereon. This was resisted 
by the appellants on a number of grounds, amongst others, 

(1) (1873) 10 Bom., H. C. Eep., 391. . (3) (1880) I. L. R., 3 Mad., 68. 

(2) (1881) L L. R., 3 All, 541. (4) (1882) I. L. R., 6 Bom., 663; 
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that) the arbitrator had determined matters which were not 
referred to him. It is contended that if this objection is well 
founded the Court has no power to file the award or to pass a 
decree thereon. We have therefore to consider in this appeal 
the operation and effect of sections 626 and 526 of the Code. 
Section 625 enables the Court to file an award in a matter 
which has been referred to arbitration without the intervention 
of the Court, that is, what is sometimes described as a private 
arbitration. ” Section 526 provides that if no ground such 
as is mentioned or referred to in section 520 or 621 be shown 
against the award, the Court shall order it to be filed, and such 
award shall then take effect as an award made under the pro- 
visions of this Chapter. Section 520 enables the Court to 
remit the award or any matter referred to arbitration for the 
reconsideration of the arbitrator on the ground, amongst others, 
that the award determines any matter not referred to arbitra- 
tion. It is contended that if a ground of objection, such as 
is mentioned in section 620, is shown against the award, the 
Court cannot remit the award or any matter referred to arbitra- 
tion for the reconsideration of the arbitrator, that .the only 
course open to the Court in such a case is to reject the application 
and to refuse to file^the award. This matter was considered in 
the case of Alarakhia Shivji v. Jehangir llormasji (1), where 
k '■Vas held upon the construction of section 327 of Act YIII of 
1B59, corresponding with section 626 of the present Code, after 
heax^ ng learned arguments upon the question, that the Court had 
no pd^N^'^^^o amend a private award or remit it for reconsidera- 
tion-, but 62ily possessed the power to file and enforce it or reject 
it. This ruling was followed in Juala Singh v. Narain Das 
(2), Mana Vikrama v. Mallichery Kristnan Nambudri (3) and 
JDandekar v. Dandekars (4). We see no reason whatever for 
dissenting from this ruling. It appears to us upon careful 
consideration of section 626 that no other course is open to the 
Court than that which is pointed out in these decisions. 

We now come to consider whether or not any objection to 
the award in this case within the meaning of section 620 has 


m (1873) 10 Bom., H. C. Eep., 891. " 
(2) (1881)1. L. B., 3 Ml, 64 


(3) (1880) t L. K., 3 Mad., 68. 

(4) (1882) I. L. E., 6Bom., 663. 
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been established. The submission to arbitration clearly expresses 1905 
the powers which were conferred upon the arbitrator. They M:TrsTATA 
were ( 1 ) to determine the amount and nature of the "share of 
each of ,the parties ; ( 2 ) to determine 'what property jointly 
belonged to them and under whose management and in whose 
possession such property was ; ( 3 ) in partitioning the property to 
determine how much of any particular property should be given 
to any of the parties, or to deprive any party of any particular 
property ; and ( 4 ) to award that goods or cash be transferred 
or paid by any party to any other party. These provisions 
appear to us clear and definite. Now let us see what the arbi- 
trator purported to do. He bestowed a great deal of labour in 
ascertaining the complex and varying interests in the property 
of the parties, and in determining the questions which were 
left to him to determine, and no doubt made an honest and 
fair award as far as we can judge ; but the award appears to 
us to be faulty in several respects. In the first place the arbi- 
trator has placed restrictions upon the full enjoyment of some 
portions of the property which he allotted to two of the parties, 
which he was not justified in placing. For example, in the 
case of Musammat Phulja Bibi he found that she was entitled* 
to a certain share, but, not content with so finding, he proceeds 
to place restrictions upon her power to deal with the share 
awarded to her. He directs that, with the exception of the.ma]£' 


cause her inconvenience and neglect to maintain her, she should 
be at liberty to sell her property even to a stranger. It was 
not within the power of the arbitrator to place any restrictions 
upon any party in regard to the enjoyment of his share and in 
this respect it appears to us that the arbitrator has determined 
matters which were outside the submission. It has been con- 
tended by the learned advocate for the respondents that as the 
arbitrator was empowered to determined the nature of the 
share which each party should obtain, the restriction imposed 
upon the enjoyment of %e property awarded to this lady was 


descendants of Ghulam Easul Khan, she should not transfer 
share in whole or in part to the daughters of the family, opto 
the relations of her father-in-law, or to strangers, ^ 

proviso that if the male descendants of Ghulam Easul Khan 
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within the powers of the arbitrator. We are unable to place 
this meaning upon the words nature of the share. What 
was intended by the use of this expression we are unable to say, 
but the meaning of it certainly seems to us not to be so wide 
as to authorize the arbitrator to place the restriction which he 
has done in the case of Musammat Phulja Bibi. Again, certain 
parts of the property were awarded to Rustam Khan, and in his 
case also the arbitrator places a restriction upon his enjoyment. 
He states in the award that Rustam Khan had agreed to give 
a share to Rahmat-uUah Khan, and then he provides in the 
award that Rustam Khan ^^must always abide by his own 
statement and that he should not transfer the whole or part of 
his share to anyone, nor should he create any charge upon itP^ 
This clearly appears to be outside the powers conferred by the 
submission. Again, we find that there were a number of debts 
outstanding in connection with a timber trade carried on in 
Lucknow. These debts the arbitrator was in the ordinary 
course bound to partition or divide among the parties. He did 
not, however, do so, but by the award he directed that Bandhu 
Khan, one of the appellants, and he only, should collect these 
^ debts and account to the other parties in respect of them. Now 
Bandhu Khan objects to this provision in the award, and not 
unnaturally. He says that he was not conversant with the 
Parade which was carried on in Lucknow and is not in a position 
to give his time and labour to the collection of the debts. He 
at^|o says that in all probability he will be involved in serious 
^ lilpsajl^n If te accepts the responsibility cast upon him by the 
. this also it appears that the arbitrator has gone 

outside the provisions of the submission and has given cause to 
the appellants to object to the award. This being so and 
having regard to the decisions referred to above there is no 
course open te us but to allow this appeal, set aside the decree 
of the Court below, and reject the application. It only remains 
then to consider the question of costs. We have carefully con- 
sidered the judgment of the Court below, and we find in it no 
reference whatever to the grounds of appeal upon which the 
appellants have succeeded in this Court, The parties gave 
evidence in the Court below xipon a number of issues which 
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were settled. These issues have largely to do with alleged 
misconduct on the part of the arbitrator and none of them 
is directed to the question which has been no'w determined by 
the Court in favour of the appellants upon the effect of section 
626 coupled with section 520 of the Code. Upon the other 
questions the appellants have not satisfied us that the Court 
below was wrong. We, therefore, think that the parties ought 
respectively to abide their own costs in both Courts, and we so 
direct. We wish it to be understood that we decide this appeal 
entirely upon the question of the true meaning of section 526 
and that we do not determine any other question raised before 
the Court below. 

Appeal decreed. 
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Before Sir John Stanley^ Knight, Chief J'ustice, and Mr. J'ustioe JBanerji. 

LT.-COL. J, G. TUEISTER (Defendant) JAaMOHA^^ SINaH 
(Plaintiff 

Tort — Kiglht of defence of person or ^rojperty against the attach of a mcious 
animal-^Bemsion — Act Tfo. IX. of 1887 (Tromnoial Small Cause Courts 
Act J, section 25. ^ 

A vicious stallion repeatedly attaclted on tlie public road a pair of 
mares belonging to the carriage in which the defendant was being driven, 
and finally came into the defendant’s compound, in spite of attempts made 
prevent him, and continued his attacks until the defendant getting hold of a 
spear inflicted a somewhat severe wound on the left hind- quarter of the an^ 
mal. After this the horse made off, but subsequently died from the effect^J 
the spear wound. Meld that under the circumstances the defendan£sa^p>n 
was prefectly justifiable, and the owner of the horse was not enti^ . oo any* . 
damages on account of his loss. Morris v. Xugent (1) referred to. Meld also 
that the powers conferred by section 25 of Act IsTo. IX of 1887 are wider than 
those given by section 622 of the Code of Civil Procedure. 

The facts out of which this case arose were as follows : — • 

On the evening of the 24th of March 1904, Colonel and 
Mrs. Turner were being driven home from a garden party in 
the carriage of Mr. Chesney, the Editor of the Pioneer^ drawn 
by two mares, when, at the turning of the Pioneer Office, 
they were overtaken by a young two-year-old country-bred 

* Civil Revision HO. 56 of 1904. 

[(1) (1836) 7 Car. and P. 572. 
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stallion, the property of the plaintiff. The horse attacked the 
mares, first coming at their heads, when the coachman whipped 
him off; he then turned round and kicked at them, but being at 
close quarters did no damage. Further on on the road the horse 
again resumed the attack, but was beaten off. At the Eailway 
crossing, which is close to Colonel Turner’s house, the horse 
again rushed up at the mares screaming and kicking. Colonel 
Turner jumped out of the carriage and tried to beat off the 
horse with a croquet mallet, telling the coachman to drive home 
quickly. He himself stood at the gate of the compound with 
the croquet mallet in his hand to keep off the horse and shouted 
out to Mr. Chesney to send him out a polo stick. The animal 
forced his way past, either jumping the compound fence or 
going through the gateway. The evidence on this point is not 
quite clear. Colonel Turner at once ran to the porch, when 
Mr. Chesney handed him a spear. The stallion, who had been 
madly careering in the compound, again rushed at the mares, 
and as he was charging up Colonel Turner lunged at him with 
the spear and drove him off. The horse then galloped off to the 
other sidepf the house, and again came round from that side and 
^made for the carriage, which was still under the porch, when 
the servants who had then collected scared him off. He galloped 
away, and ultimately left the compound. The spear struck the 
r\orse in the left hind-quarter, inflicting a severe wound, from 
the effects of which the horse died the following day. 

The owner of the horse, Jagmohan Singh, brought a suit 
Colonel Turner in the Court of Small Causes at Allah- 
. abact^lS?^^ing Es. 300 as the value of the horse, and costs 
of the suit. The Court gave the plaintiff a decree as prayed. 
The defendant thereupon applied in revision to the High Court 
under section 25 of the Small Cause Courts Act, 1887, upon the 
main ground that ^^the judgment and decree passed by the 
lower Conrt are not in accordance with the law governing the 
subject matter of the suit.” 

Mr. G. Moss Alston^ for the applicant. 

The Hon’ble Pandit Sundar Lai, for the opposite party. 
Stanley, C J., and Bakebji, J.— This case comes before 
tihe Court under the revisiohal powers conferred by section 26 



ALLAHABAD SEBEES. 


533 


VOL. xxvn.] 

of the Provincial Small Cause Courts Act. The suit was 
brought by Jagmohan Singh against the defendant^ now Lieute- 
nant-Colonel commanding the 4th Bengal Cavalry^ but then 
Major in that Corps^ to recover damages for the loss of a horse 
caused by a spear wound inflicted by Colonel Turner. The 
facts of the case are not disputed, and are shortly these. On 
the evening of the 24th of March 1904, Colonel and Mrs. Turner 
were being driven home from a garden party in the carriage of 
Mr. Chesney, the Editor of the Pioneer , drawn by two fast 
mares, when, at the turning of the Pioneer Office, they were 
overtaken by a young two-year-old country -bred stallion, the 
property of the plaintiff. The horse attacked the mares, first 
coming at their heads, when the coachman whipped him off : he 
then turned round and kicked at them, but being at close 
quarters did no damage. Further on on the road the horse 
again resumed the attack, but was beaten off. At the railway 
crossing, which is close to Colonel Tiirneris house, the horse 
again rushed up at the mares screaming and kicking. Colonel 
Turner jumped out of the carriage and tried to beat off the 
horse with a croquet mallet, telling the coachman to drive home 
quickly. He himself stood at the gate of the compound wi^h 
the croquet mallet in his hand to keep off the horse and shouted 
out to Mr. Chesney to send him out a polo stick. The animal 
forced his way past, either jumping the compound fenc^*^r . 
going through the gateway. The evidence on this point is not* 
quite clear. Colonel Turner at once ran to the porch, r^^hen 
Mr. Chesney handed him a spear. The stallion, w ho been 
madly careering in the compound, again rushed ue mares, 
and as he was charging up Colonel Turner ’lunged at him with 
the spear and drove him off. The horse then galloped off to the 
other side of the house, and again came round from that side 
and made for the carriage, which was still under the porch, 
when the servants who had then collected scared him off. He 
galloped away, and ultimately left the compound. The spear 
struck the horse in the left hind-quarter, inflicting a severe 
wound, from the effects of which the horse died the following 
day. Colonel Turner, who, as one would expect, has great 
experience of horses, deposed that he never saw a more vicious 
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or determined attack/^ and that it was impossible for anyone to 
catch the horse by the reins as it was so vicious. He described 
tlie animal as a screaming stallion. Tliese facts are deposed 
to by Colonel and Mrs. Turner^ and by Mr. Cliesney, and are 
not controverted, Mrs. Turner was so much terrified that she 
could with difficnlty be restrained from jumping out of the 
carriage before it entered the compound. The plaintiff in his 
evidence deposed that the horse was a country-bred wbich he 
had bought a few months previously at the Magh Mela for 
Bs. 3 OO 3 and that it was a quiet animal. On the evening on 
which the occurrence took place he stated that he had ridden 
the horse to the house of one Pandit Chandika Prasad and there 
handed him over to the charge of some person ; that after the 
lapse of about 20 minutes he saw the horse running away. The 
person into whose custody the horse is alleged to have been 
given was not examined, and we are therefore left in the dark 
as to how the animal managed to break loose. A post mortem 
examination showed that the horse died from the effects of the 
spear wound, and the question for our determination is whether 
Colonel Turner was, under the circumstances, in the defence of 
pqi'son and property, justified in inflicting the wound. Previ- 
ous to the attack which we have recounted the horse had made 
a determined and vicious attack in the public road on a horse 
\/^h was being driven by Mr. Campbell, late Joint Magis- 
trate of Allahabad, Mr. Campbell deposed that the horse 
kickf'^d both his horse and dog-cart and injured several spokes 
of-onT^ ^tlie wheels. He galloped up from behind, rushed open 
moiithel^^^ng at his horse. He attacked repeatedly and 
kicked his horse in the mouth. The animal, lie said, had appar- 
ently lost all control over himself, attacking his horse and cart 
with teeth and heels. Luckily, as Mr. Campbell says, his horse 
was a quiet old troop horse, otherwise he does not know what 
would have happened. The learned Judge of the Small Cause 
Court came to the conclusion that Colonel Turner exceeded the 
. right of defence of person and property by using the spear, and 
seemed to be of opinion that if he and his servants had made an 
effort to catch the horse they could have done so and thus pre- 
vented any mischief . He accordingly decreed the plaintiff 
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claim and awarded him Es, 800 damages. The learned Judge 
seems to us not to have fully appreciated the aggressive 
resources of a screaming stallion. The evidence of the wit- 
nesses shows that the horse was in such an infuriated condition 
that he could not be caught or held^ and we have little doubt 
that, if the man in whose charge it was left by the plaintiff had 
been examined, it would have transpired that the horse broke 
loose from him. The learned Judge lays down the law in these 
words : — ^^The law on the subject as laid down in Underhill 
on Torts (p, 305, 7th edition) is that the remedy of the owner 
of land for trespasses committed by cattle is by seizing the 
animals while trespassing* and detaining them until reasonable 
compensation is made, not only for damage done to the land, 
but also for damage, if any, done to the animals of the owner of 
the land. And it is said by Sir Frederick Pollock, at page 448 
of his Law of Torts, that the test in such cases is whether the 
party^s act was such as he might reasonably in the circumstances 
think necessary for the prevention of harm which he was not 
bound to suffer.’^ He then observes: — Applying this test to 
the present case, I think that, taking all the defendant says as 
to the horse having attacked his carriage on the road and in l^s 
compound to be true, he was yet not justified in using his spear 
at him. I do not agree with Major Turner in thinking that 
the spear w^as used innocently or simply to drive the br^*^ 
away, for Major Turner himself says that, if he could, he would • 
have shot the horse.^^ This latter remark is based upon a ^^te- 
ment which was made by Colonel Turner to the Polic^ when 
they came to investigate the matter, namely, that Jould he 
would have shot the horse, as he was justified in doing so. This 
statement of Colonel Turner is taken by the Judge to be proof 
that he did not use the spear innocently or simply to drive the 
stallion away. This appears to us a wholly wrong inference 
from the statement of Colonel Turner to the Police. Tlie 
reasonable inference is that so vicious and infuriated was the 
horse that in self-defence he would have been justified in shoot- 
ing and would have shot him. The learned Judge seems to 
regard a screaming stallion at large in a compound as coming 
wdthin the category of animals which could be readily secured 
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and detained. He seems to liave little appreciation of tie 
resources of sucli a brute when he suggests that the defendant 
or one of his servants could have caught him if any attempt to 
do so had been made. No doubt when the horse had become 
exhausted it was possible to secure him, but before that grave 
injury might have been inflicted. If Colonel Turner had not 
used a spear and driven the horse off, it is hard to say whether 
he or one of the syces, to say nothing of the mares, would not 
have met with serious injury. The occurrence is fortunately an 
unusual one. We know of no reported ca^e in which in the 
defence of person or property a horse has been killed. In the 
case of dogs the law is well settled. .To justify the shooting of 
another personas dog, it is not sufficient to show that the dog 
was of a ferocious disposition and was at large, but it must also 
be shown that the animal was actually attacking the party at 
the time. If a dog, whether he be of a mischievous disposition 
or not, attack a man, the party attacked has sufficient justification 
for shooting him in self-defence — Morris v. Nugent, (1). The 
principle of law which is applicable in the case of dogs is 
equally applicable in the case of horses. If a horse attacks a 
man, the person attacked is fully justified in protecting himself 
or his property by all reasonable means, the test being, as laid 
down by Sir F. Pollock, in the case of attack by an animal, 
^if^ether the party^s act was such as he might reasonably in 
the circumstances think necessary for the prevention of harm 
whi^|i he was not bound to suffer.^^ The force used must not 
be 0 ^ of proportion to the apparent exigencies of the occasion. 
The riKvlJ^defence must not be abused as it so readily may 
be; but it* a person who is acting on the defensive uses only 
such force as he reasonably believes to be necessary he is pro- 
tected. We have no hesitation in this case in holding that the 
act of Colonel Turner was such as any reasonably minded man 
might have considered necessary under the circumstances, and 
that he was fully justified in using the spear as he did in the 
protection of person and property. There is no ground what-^ 
ever for supposing that he acted with any other intention than 
to drive away the stallion, or that he used any more force than 
(1) (1886) 7 Car. and P. 572. 
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lie believed to be necessary to avert impending injury. Owners 
of vicious and dangerous animals are bound to keep sucb animals 
under restraint and not permit them to wander on the public 
roads and into private compounds to the danger of the public. 
If they neglect to do so, they must take the consequences. 
This suit ought not in our opinion to have been brought. 

The learned advocate for the respondent in the course of Ms 
argument submitted that we should not in revision lightly 
disturb a finding of fact of the lower Court. We are at one 
with him in this. But the evidence given for the defence in 
this case is not controverted, and, if accepted, as it has been by 
the Court below, furnishes a complete answer to the suit. The 
power of interfering in revision conferred by the Small Cause 
Courts Act is wide — wider than the power conferred by section 
622 of the Civil Procedure Code, and if substantial grounds are 
shown for the interference of the Court, the Court is not merely 
justified in exercising, but acts reasonably in the exercise of, its 
revisional powers. In the present case we are of opinion that a 
grave injustice would be done if the decree of the Court below 
were allowed to stand. 

We therefore set aside the decree of the lower Court ^nd 
dismiss the plaintiff’s suit with costs in this Court and in the 
Court of Small Causes. 

Appeal decree^ 


APPELLATE CIVIL. 



/I 


Before Sir John Stanley ^ Kniglit, Chief Jusiiae^ and Mr, rBanerji, 
MUHAMMAI) RAHMAT-ULLAH (Plaiktifp) t?. BACHCHO (DBrEWDANT) * 
Oinil Procedure Code sections 313 and 316 — ^Execution of decree — Sale in 
execution of projperty to yart of which only the judgment-dehtor had a 
title — Bights of purchaser Contribution. 

In execution of a decree for sale on a mortgage part of tlie mortgaged 
property was sold by auction,* but after the sale it was found tUat tbe 
judgment-debtor bad no title to about two-tbirds of tbe property sold. Tbe 

• Second Appeal Ko. 256 of 1903, from a decree of Kban Babadur Mir 
Abbar Husain, Judge of Small Cause Court, exercising powers of tbe Subordi- 
nate Judge of Allahabad, dated tbe 22nd of December 1902, reversing a decree 
of Babu Sris Cbandar Bose, Munsif of Allahabad, dated tbe 1st of September 
1902, 
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auction purcliaser then sued tlie representatives of tlio mortgagee for con- 
tribution as against the remainder of the mortgaged property. Seld that 
the suit would not lie. An auction purchaser has in the absence of fraud no 
remedy unless the judgment-debtor has no saleable interest at all in the 
property sold as his, and then only under sections 813 and 316 of the Code 
of Civil Procedure ; but those sections do not apply when the title of the 
judgment-debtor to part only of the property sold is defective. Shanto 
Chanddr MuTcorji v. Wain Suhh (1) followed. 

Dhxjman Khan and Muliammad Hatsain mortgaged jointly 
four houses, two belonging to each of thorn, to Thaknr Prasad. 
After the death of Dhiiman Khan, Thaknr Prasad brought 
a suit for sale on his mortgage against Muhammad Husain, 
the heirs of Dhumau Khan, and certain transferees of portions 
of the mortgaged property, and in due course obtained a decree 
for sale. In execution of this decree one of the houses belong- 
ing to Dhiiman Khan was put up to auction and was purchased 
by one Rahmat-ul-lah. After this sale a brother and a sister 
of Dhumau Khan, who had unsuccessfully objected to the 
sale, filed suits against the auction purchaser and succoeded 
in establishing their title to portions of the house amounting 
to rather more than two-thirds of it. Thereupon the present 
suit was brought by tbe auction purchaser agaiibst the mortgagee 
andJShe representatives of the mortgagors, in which he claimed 
either tbe sum of Rs. 1,000 from the mortgagee or that tlie same 
suiy-'shoiild be contributed rateably according to their interests 
in ^5^3 mortgaged property by the other defendants. The 
Court fof first instance (Munsif of Allahabad) dismissed the 
suit a&l'^Ngainst the mortgagee, hut gave tlm plaintijBf a decree 
for cbni?,^Nf^qn against the representatives of tlie mortgagors. 
On appeiS^^^^ie of the defendants the lower appellate Court 
(Subordinate Judge of Allahabad) reversed the decree of the 
first Court and dismissed the suit in its entirety. The plaintiff 
accordingly appealed to the High Cotirt. 

Maulvi Hahmat-ul-lah and Babii Durga Charan Banerji, 
for the appellant. 

Mr. MuJummad Raoof^ for the regrpondont. 

Stanley, C.J., and Banebji, J, — We are of opinion that the 
judgment of the learned Subordinate Judge on the questions 

(1) (1901) I. L. E , 28 All, 8S6, 
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discussed before US was perfectly correct, and that there is no 

force in this appeal. We also think that the reasons which he 

has assigned for the judgment are sound and that the appellant Mxihaiocai) 

here was not entitled to maintain a suit for contribution. He ttl-lah" 

purchased at a Court sale property consisting of a house, without, ]b^chcho 

admittedly, any warranty of title. Subsequently it turned 

out that two parties claimed to be entitled to about two-third 

shares in the house. They brought suits to have their title 

established and their suits were decreed. From this it would 

seem that the appellant purchased property the title to two- 

third shares of which was defective. As has been laid down in 

the judgment in the case of 8hanto Ohandar Muherji v. Nain 

Suhh (1) to which one of us was a party, ^^the purchaser must 

be taken to buy the property, with all risks and all defects in 

the judgment-debtor’s title, except, as provided by sections SIS 

and 316, that in the absence of fraud his only remedy is to 

recover back bis purchase money, where it is found that the 

judgment-debtor had no saleable interest in the property at all, 

and that he cannot by suit, any more than by application, 

obtain a refund in proportion to the extent to which the 

judgment-debtor had no interest.’^ The judgment-debtor in 

this case had admittedly an interest in the house, the subject- 

matter of the sale, and therefore sections 313 and 315 do not 

apply. Under the circumstances the rule of caveat emptor 

to apply. The case may be one of hardship, bub we are i/ ..ble 

to say that it is so, because it is quite possible and corrlistent 

with all that we know that the house was sold to the aj- fellant 

at a less price than would have been paid if the tW^Wd been 

known to be good. The fact that the. appe^ nas been 

deprived of a portion of the property which he j^archased does 

not in our opinion entitle him to contribution against the 

owners of the other portions of the property which were subject 

to the mortgage under which the property was sold to him. 

"We therefore dismiss the appeal with costs on the higher 
scale. * 

Appeal dismissed. 

(1) (1901) I. L. B., 23 All., 355. 
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JBeforo Mr, Justice Aihmn, 

SXJKH LAL (Fi.ainti3?f) MAI)H0KI PKASAI) (I)1!11?knbant) « 
jPre^empMon’^JSale fraudulent ly disyuised m a yift—SuU for fre’'emjction 
alloying date on which fraud hecmne Jmotmi to ‘plaintiff-^ Limit aMon^^ Act 
Lfo,XV 0/1877 (Indian Limitation Act), section 18, sclmhde II, articles 
10 and 120 — Burden of proof. 

On tho lltli of Septcmboi* 1901, Cl. executed iu favour of M. wliat 
purported to bo a deed of gift of certaia property. M., after au uiiHUCCOssful 
attempt to obtain mutation of names, tiled a suit in tbo Civil Court for a 
declaration that tbo transaction was a gift and for possession of tbo property, 
but stated that bo was willing to pay tbo balance of the consideration monoy 
if tbo transaction was found to be a sale. On tbo 12tb of Docombor 1902 
a consent decree was passed wberoby tbe deed of gift was declared lawful 
(jau ), and possession was decreed in favour of M. On tbo 6tb of Pobruary 
1903, S. brought a suit for pre-emption against G. and M., alleging that tbe 
transaction was a sale fraudulently disguised as a gift, and that tbo fraud 
bad come to bis knowledge on tbe 14tb of December 1902, Sold that tbo 
suit was within time. It lay on tbo defendant to show that tbo plaintilE 
bad knowledge of the fraud practised on him at a time which was too remote 
to allow him to bring tbo suit, and this bo bad failed to do. MaMmhlioy 
SaUhhoy v. lurncr (1) referred to. 

Thje facts out of which this appeal arose were as follows 
On the 11th September 1901, cue Oariga Prasad executed in 
favour of the i^espondent Madluiri Prasad a document which 
pu^>orted to be a deed of gift ofcortaiu property. When appli- 
cation was made to the Keveuue Court Jbr inutation of namos, 
Ganga Prasad objected on the ground tluit ho had not received 
thfcil|ilance of the consideration for the property. The Assistant 
Collector refused the application, and an appeal by Madhuri 
Pras^^ was dismissed by the Collector. Thereupon Madhuri 
Pra&a\ ^d a suit in the Civil Court for a declaration that the 
transact^^^di^a gift and for possession of the property, but in 
his plaint)", ^^^^"^^pressed his willingnesB to pay tlie sum of 
Es. 106, the aii^ged balance of the consideration, should it be 
found that the feapsaction was really a sale and, not a gift. On 
the 12th of DdCemhor 1902, a decree was passed by consent 
whereby the deed of gift was declarecT to bo lawful (jaiz and 
it was ordered that Madhuri Prasad to get |)ossessioTi of the 

* Second Appeal No, 751 of 1903 from a decree of l\Ir. As^i'/.ulraJuuan, 
Subordinate Judge of Mainpuri, dated tbo 13 lb of July li)()3, rovcn'Hing a 
decree of Maulvi Mubammad Husain, Munelf of .lillawab, dalod Ihc 2Ulh of 
April 1903. 

^ (1) (iaS2) I. L, E., 17 Bonn, 841. 
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property within four days, the parties paying their own costs. 
On the 5th February 1903, one Sukh Lai brought a suit for 
pre-emption of the property the subject of the alleged deed of 
gift. In his plaint he alleged that the defendants, Ganga 
Prasad and Madhuri Prasad, had fraudulently and in concert 
got a deed of gift executed instead of a sale-deed in order to 
defeat the right of the plaintiff as pre-emptor. The plaintiff 
further stated that the fraud was discovered on the 14th Decem- 
ber 1902, on which date he tendered to the defendants the sum 
of Es. 200 as the price of the property and claimed it by right 
of pre-emption, but this offer was refused. Ganga Prasad did 
not defend the suit. In his written statement Madhuri Prasad 
pleaded that no sale-deed had been executed in respect of the 
property in dispute, but that it was a deed of gift ; he denied 
that any deception had been^practised. The Courts below have 
concurred in finding that the deed was in reality a sale-deed 
and was fraudulently executed as a deed of gift to defeat the 
plaintiff’s right of pre-emption. The Court of first instance 
(Munsif of Etawah) gave the plaintiff a decree. In appeal 
Madhuri Prasad impugned the finding of the Court of first 
instance as to the transaction being one of sale, and assert^ 
that the deed was a deed of gift : he also pleaded that the suit 
was barred, and that if section 18 of the Limitation Act were 
considered applicable to the case, the plaintiff' had not pro'\^^’"^^ 
that he acquired knowledge of the fraud on the 14th De'cenjjDer 
1902. The lower appellate Court (Subordinate Judge of M^ in- 
puri), whilst holding that the defendants had commit ted a/ 
on the plaintiflF, came to the conclusion that the sui^ ' * 
by limitation, and accordingly, reversing *the^/ .. of the 
Munsif, dismissed the plaintijff’s suit. The plaf ijiereupon 
appealed to the High Court. f 

Babu Satya Ohandra Mulcerji (for whoh ^ibu Farbati 
Gharan Ohatterji)^ for the appellant. 

Dr, Satish Ohandra Bamrji and Pandit Baldeo lia'rrh 
for the respondent. 

AiitMAN, J."— This appeal arises out of a suit brought by tlie 
plaintiflF, who is appellant here, to .enforce a right of pre- 
emption* On the 11th September 1901 one Ganga Prasad 
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executed iu favour of the respondent Madliiiri Prasad a 
document wbich purported to be a deed of gift of the property 
in suit. 'Wlien application was made to the Revenue Court 
for miitation of names, Ganga Ib^asad ol)jected on the ground 
that lie liad not received the balance of the consideration for the 
property, Tlie Assistant Collector refused the application, 
and an appeal by Madhuri Prasad was dismissed by the Collec- 
tor. Tliereupon Madhuri Prasad filed a suit in the Civil 
Court for a declaration that the transaction was a gift and 
for possession of the property, but in Ms plaint he expressed 
Mb willingness to pay the sum of Rs. 106, the alleged balance 
of the consideration, should it be found that the transaction 
was really a sale and not a gift. On the 12th of December 
1902 a decree was passed by consent whereby the deed of gift 
was declared to be lawful and it was ordered that 

Madhuri Prasad was to get possession of the property within 
four days, the parties paying their own costs. 

On the 6th February 1903 tlie plaintiff brought the suit 
out of which this appeal arises. In his plaint lie alleged that 
the defendants, Ganga Prasad and Madliuri Prasad, had 
fraudulently and in concert got a deed of gift exooutod instead 
a sale-deed in order to defeat tlie right of the plaintiff as 
pre-emptor. The plaintiff further stated that the fraud was 
^.scovered on tho 14th December 1902, on wliicli date ho 
C..^;derejd to tho defendants tho sum of Rs. 200 as the price of 
the^)roperty and claimed it by right of pre-emption, but this 
o^^^was refused. Ganga Prasad did not defend tho suit, 
statement Madhuri Prasad pleaded that no sale- 
deed:^" ‘ executed in respect of the property in dispute, 

but denied that any deception 

had be^'^ ^ %ed. Tho Courts below have concurred in 
finding deed was in reality a sale-deed and was 

fraudulently ’dAooTrted as a deed of gift to defeat the plaintiff’s 
right of pre-emption. The Court of first instanco gave tho 
plaintiff ^a docreo. In appeal Madhuri Prasad impugned tho 
finding of the Court of first instanco as to tho transaction being 
one of sale, and asserted that tho deed was a deed of gift: 
he also pileaded that the suit was" barred, and that if section 18 
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of the Limitation Act were considered applicable to the case^ 
the plaintiff had not proved that he acquired knowledge of the 
fraud on the 14th December 1902, The learned Subordinate 
Judge, whilst holding that the defendants had committed 
a fraud on the plaintiff, came to the conclusion that the suit 
was barred by limitation. It does not appear whether the 
property in dispute admitted of physical possession. If it did, 
the suit was clearly within time, for it is evident that on the 
date of the compromise decree, Le., the 12th of December 1902, 
Madhuri Prasad had not got possession of the property. If 
the property did not admit of physical possession, the question 
arises whether the suit is barred by the second provision in the 
third column of article 10 of the second schedule of the 
Limitation Act, which fixes the time from which limitation 
begins to run as the date ^^when the instrument of sale is 
registered.” In my opinion this refers to an instrument which 
is, not only in reality, but in terms, an instrument of sale. 
The instrument in the present case was certainly on the face of 
it not an instrument of sale. I am of opinion, therefore, that 
the second provision in tlie article is not applicable to this case, 
and would hold that if this suit was not in time counting from* 
the date from which possession of the property was taken, 
it was in time within article 120 of the] second schedule. 
would further point out that the learned Subordinate Judge haL. 
treated the case as if the onus lay upon the plaintiff to she 
that his suit was within time. I think in this ho 
mistaken. * In the case Mahimbhoy Eabibbhoy Yj 
A gnew Turner (1) the judgment of the Privy. Couy 
Their Lordships consider that when a man fey 
a fraud and has got property thereby, it is f<jf 
that the person injured by this fraud and suing 
property has had clear and definite knowledg* 
which constitute the fraud at ’a time which is too ^repaote to 
allow him to bring the suit;” It was for the def’judants 
therefore in the present case to show affirmatively tlmt the 
plaintiff^s suit was too late. The learned vakil for the respond- 
ent has not been able to refer m*e to any evidence of 
(1) (1892) I. L. R., 17 Bom., 841^ af p. 847. 
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and definite knowledge” on tlie plaintiff’s part of the fraud 
perpetrated itpon him. In fact, looking to the case set up by 
the defendants and all along maintained by them, namely, 
that the transaction was one of gift and not of sale, it would 
have been surprising bad any ancli evidence boon i'ortheoming. 
For the above reasons I allow tlio appeal with costs, and, 
setting aside the decree of tho lower appellate Court with costs, 
I restore that of the Court of first instance. 

Appeal decreed. 
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Before Sir Join Stanley, KnigM, CUof Justice, Mr. JusHco Blair, Mr. 
Justice Banorji, Mr. Juatico Sir William BurMti and Mr. Justice 
Aihman. 

MANPAL (Plaintiff) r. SAHIB BAM and othbbs (I)EPKNDANTa). 
Bre-em^tion^Be-sale of fro^crty claimed h/ p^n-om^rfor — Second purclaser 
impleaded in ^re-em^tor^s suit and issues determined as to Ms rigltS’^ 
Lis pcwdcns — Fstoppol. 

After .tlio filing of a suit for jn'o-omption but before aorvieo of sum- 
monses tlie heirs of the vontloo ro-solSl tho property churned. The plaintifC 
impleaded the new vendee in his suit and amended his plaint* raising fresh 
issues as against the defendant so added, and the added defendant also filed 
a written statement. Tho issues raised botwoon tho plaintif and the added 
, defendant wore board and nUimately decided in favour of tho defendant, 

" JSelJ that tho plaintiff could not, after himself causing tho second vendoo to 
added as a party and issues to bo decided as to his rights, still plead in 
of the claim put forward by that defendant, the doctrine of Us pendens* 

• Sing I V. Biirhat Singh (1) distinguished. 

'‘>\“^'^\^'^»|aintiff in this case instituted a stiit on tho 2Srd of 
Sep^^’^l''' to pro-ompt a sale made by one Hari Singb in 

fav^^^®*^ ^feirbal. Before tbe service of summonses in that 
suit sold the property to one Sahib Earn on the 3rd 
of Octc^^i’f;^,(l. On. the 25th of January 1902 the plaintiff, 
withtfi^wN ^ of the Court, amended his plaint and added Sahib 
Eam^^k',Sift '’',ndant and inserted in the body of tbe plaint two 

•^cond Appeal No. 246 ot 1903 from a <lcof(>u of W. .t’. Wells, Esq., 

District Judge of Agra, dated the 0th of December 1002 modifying a decree of 
MurxBhi Haj Nath Prasad, Subordinate Judge of Agra, djilcd Um 2i}tU of 
July 1902. 

(1901) 'LL. 1^2SA^ 
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paragraphs, in wliioli lie impeached the sale made to Sahib Earn 
as being collusive and also set up his right of pre-emption as 
against Sahib Earn. Thereupon Sahib Earn filed a written 
statement, and pleaded that he had a preferential right of pre- 
emption, that he had in fact pre-empted, 'and that the sale to him 
was a genuine sale. Issues were framed upon these matters. 
The Court of first instance (Subordinate Judge of Agra) did 
not entertain the question of the preferential claim set up by 
Sahib Earn, but came to the conclusion that having regard to 
the provisions of section 62 of the Transfer of Property Act, tlie 
plaintiff^s right to pre-empt w^as not defeated by the sale to 
Sahib Earn. On appeal the District Judge considered the ques- 
tion of preferential right and came to the conclusion that Sahib 
Earn had a preferential right to pre-empt, and accordingly 
allowed the appeal and dismissed the plaintiff’s suit. The plain- 
tiff appealed to the High Court. The appeal first came for 
hearing before a Division Bench, by whom an issue was remit- 
ted to the lower appellate Court as to whether the sale-deed in 
favour of Sahib Earn was merely a colourable and fictitious 
document or the outcome of a real sale. The finrling on remand 
was that the sale to Sahib Earn w'as not a fictitious but a real ^ 
transaction. After the return of this finding the appeal was, l)y* 
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order of the Chief Justice, laid before a Full Benc h. 




Dr. Tej BaJiadibr Sapru (for the Hondde Pandit Mmhm 
Mohan Malaviya) for the appellant contended that the rc-saib^ v 
Sahib Earn was bad, inasmuch as he had purchased pandenls U 
This contention was based upon the position that a suit beca^ . ) 




contentions as soon as the plaint was filed irrespcciti 
service of summons in the suit. A long and fear 
was addressed to the Court in support of this c 
the Court considered that under the circumstance^ 
case the question of Us pendens did not arise at 
The Hon’ble Pandit Sundar Lai (with wh’' 

Ram Dave) for the respondents, after replying^ 
question of Us pendenSy taking up the poBitioh,;^ 
not become ^^contentious” witbin the meaning of 
the Transfer of Property Act, 1882, imtil the dofhndant has 
entered an appearance, further submitted that the questiou of 
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1905 iis 'pendens did not really arise in tkis case. The plaintiff 
himself had impleaded the respondent as a defendant in the suit 
and claimed a preferential right of pre-emption against him. 

Sahib Bam. right he was bound to establish. The object of a suit for 

pre-emption was to exclude strangers, and this object would be 
defeated if a person having an inferior right were to bring a 
suit and obtain a deci'ee against a stranger even though the latter 
might have re- transferred the property during the pendency of 
the suit to a person having a higher right. Section 62 is to be 
applied, if at all, very strictly. 

Dr. Tej Bahadur Sapru in reply to the second branch of the 
argument for the respondent referred to Narain Singh v. 
Parhat Singh (1) and submitted that the eases in Allahabad 
concurred in laying down that a suit could not be maintained if 
the property before suit were re-transferred to a co-sharer. 
When the cause of action was put into Court it could not bo 
defeated by any subsequent action of the parties. 

STAXI.EV, C.J., and Blaik, BANKK.Tr, Bitrkitt and Auc- 
han, JJ. — This appeal was referred to a Ifull Bench by two of 
us on tlic representation that it involved the determination of 
tho vexed que.stion of the true construction of section 62 of the 
Transfer of Property Act. At the close of a lengthy argument 
Pandit Sundar Lai, on behalf of the respondent, raised a point 
ywhioh appears to us to be fatal to the appeal, and it is not 
, ^ necessary, having regard to the view which we take upon that 
to determine the main question, which has been discussed 
i r 'S at very great length. Tho suit was instituted on the 
September 1901 to pre-empt a sale made by one Hari 
hvour of one Birbal, whose heirs are the defendants 1 
r * ''<»''\he .service of the sununon|&i| in that] suit BirbaPs 

' ‘ ^ t^operty to one Sahib B.am on the 3rd of October 

. jstion as to the application of section 62 at once 

■ ’ »V ' shis sale ; but on the 26th of January 1902 the 

‘®d his plaint by the leave of the Court, and 

* y ^itam as a defendant, and inserted in tho body of 

• paragraphs in which ho impeached tho sale made 

- ' .<Ilam as being collusive and also set up his right of 

,, v’, - ■ (1) (1901) L L. E., 28 All., 247. 
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..Earn as being collusive and also set up his right of 
(1) (1901) i. L. E., 28 All., 247. 
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pre-emption as against Sahib Ram. Thereupon Sahib Ram filed 
a written statement, and in it he distinctly raised the question 
which has been determined by the learned District Judge, 
namely, that he (Sahib Earn) had a preferential right to pre- 
empt : that he had so pre-empted, and that the sale to him was a 
genuine sale. Issues were joined upon these matters. The 
Court of first instance did not entertain the question of the pre- 
ferential claim set up by Sahib Earn, bub came to the conclu- 
sion that, having regard to the provisions of section 62 of the 
Transfer of Property Act, the plaintiff’s "right to pre-empt was 
not defeated by the sale to Sahib Ram. On appeal the learned 
District Judge considered the question of preferential right and 
came to the conclusion that Sahib Ram had a preferential right 
to pre-empt ; and, this being so, he allowed the appeal, set aside 
the decree of the Court below, and dismissed the plaintiff’s suit. 

Now in view of the finding of the Court belo w that Sahib 
Ram has a preferential right of pre-emption, it appears to us 
that this appeal must fail. The plaintiff* elected to amend his 
plaint and to raise the question as to^Sahib Ram’s rights. This 
question has been determined, and the plaintifi; cannot com- 
plain of the course adopted by the Court on his own invitation. 
If he wished to rely on section 52 alone, he was ill-advised in 
amending his plaint as he did. As matters stand, the rights of 
the parties having been fully investigated and determined, the 
plaintiff cannot in our opinion now give the go-by to the decit 
sion which has been passed, and which he himself invited, anr" 
fall back on section 52. It is unnecessary in this view ' 
case to consider the difficult question which arises ^ 

construction of sectioBfl62, and we abstain from 
opinion upon that question. 

The learned vakil for the appellant called oui % 
the decision of one of us in the case of Narain S * 

Bingh (1) as an authority for the" proposition th^ 
having added Sahib Ram as a defendant to th\ 
disentitle his client to maintain;;the suit for pre-empi. 
case, however, although the person to whom the pr<. ^ 
been a second tinle sold was made* a party, on examinuuni 
(1) (1901) I. L, IL, 23 m:^7. 
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the pleadings we find that there was no amendment or altera- 
tion in the body of the plaint itself. It was not in the plaint 
■ilk'o-ed, nor was it contended, that tho sale to the defendant ivho 
was^’added was a eollnsive sale, nor was it alleged that tho 
plaintiff had a pi'eferential right as against the defeiulaut so 
added. Tliis may differentiate the two'cases. We are clearly of 
opinion that in a case such as the present, the circumstances 
being as we have described, a defendant liaving been added who 
had at the time a right to maintain a suit for pre-emption based 
upon his preferential claim, and the question of preferential 
claim having been determined in the suit, it does not lie in tho 
mouth of the plaintiff to object to the finding upon the issue 
raised at his invitation and to say that the Court is to disregiird 
it The sale to Sahib Earn has been found by the Court below 
■ to be a genuine sale. It has been also found by the Court below 
that Sahib Earn bad a preferential right to pre-empt ; and it 
is also the case that Sahib Earn is in possession of the property. 
Under these circumstances there was no alternative left to the 

Court but to dismiss tho appeal. _ , , 

Wo Imvo also to consider an objection which lias been ill cd 
*'• on behalf of tho respondent on the (piostiou of costa. We have 
^ considered that (lucstion and we have come to tho conclusion 
X the decision of the Court below must be modified to some 
t. The Court below has awarded tho plaiutifi the costs of 

That order does not seem to us to meet tlie requirements 
■ 3.hut we think, having regard to all tho circumstances 

' 'ict that the plaintii had a cause of action when he 
• suit, and also to the foot that tho main question 
parties came to the Court was tho construction of 
iroper order bo make is that each piarty do abide 
all Courts. We so direct. 
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before Sir John Stanley , Kniglif^ Chief Justice t and Mr, Justice 
Sir William BurMtt, 

MARDAN SINGH AKi) othees (Deeendantb) v . THAKUR SHEO DAY AH 

(I^LAINTIPP). * 

Act JJo. IV of 1882 (Transfer of Troperty ActJ, section 82 — Mortgage — 
Contribution — Valuation of jprogertios for J he yur^yose of ascertaining 
their liability to contribution. 

In estimating — ^for the purpose of giving oifect to a claim for contri- 
bution — tRe respective values of two or more properties, tlio subject of a 
mortgage, the time to be regarded is the date of tbe execution of tbo 
mortgage in virtue of wbicli contribution is claimed. 

The facts of this case are as follows : — 

On tho20fcli of July 1892 Mardan Singh and Ranjit Singh 
mortgaged two villages called Domanpiir and Puranpnr by 
way of conditional sale to Chet Singh. On the 20th of Septem- 
ber 1899 one Sheo Dayal Singh, who had obtained a simple 
money decree against the mortgagors, in execution of that deci'eo 
caused a two-third share of Fiiranpur to be sold and purchased 

* n' 

it himself. Subsequently the mortgagee Chet Singh broi^ht a 
suit for foreclosure, and on the 6th of June 1901 a decree wisi 
was passed. In • order to protect the property, Sheo Dayai 
Singh, on the 30tih of September 1901, 'deposited in court 
sum of Rs. 8,392-6-6, and thereby satisfied the' decree and*dis 
charged the mortgage debt in full. On the 1st of October 19 
Sheo Dayal Singh filed the present suit to recover cent <’ 
from Domanpiir and the one-third share of Puranpiir whh 
had not purchased. As to Domanpiir it w^as proved tl 
value of the village had been considerably increase 
execution of Chet Singh^s mortgage owing to f 
the Government revenue payable thereon, 
companied by a corresponding reduction i 
question therefore arose as to the point of 
village ought to be valued for the purp: 
amount which it was liable to contribute to 
debt. The lower appellate Court (Subordiixat 
pore) held that the time to be looked at 

* Fii’sb Appeal No. 80 of of IJau 

Mulcerji, Subordinate Judge of dawnpofdO.Aboa^tlio 13tli of Docomooi 

■ 
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plaintiff’s purchase of the two-third share in Puranpur, and 
passed a decree accordingly. Against this decree the defend- 
ants appealed, urging that the apportionment for the purposes 
of contribution should be made on the value of the mortgaged 
properties at the date of the mortgage. 

The Hou’ble Pandit Sundar Lai, for the appellants. 

Babu Jogindro Nath Chaudhri and Pandit MoU Lai Nehru, 
for the respondent. 

SrANlTjEY, C.J., and Bubkitt, J.— An interesting question 
upon the moaning of section 82 of the Transfer of Property Act 
is raised by this appeal. The facts are few and simple. They 
are as follows. On the 20th of July 1892, Mardan Singh and 
Ranjit Singh mortgaged two villages called Domanipr and 
Puranpur by way of conditional sale in favour xif Chet Singh. 
On the 20th of September 1899, the plaintiff Sheo Dayal Singh, 
who had obtained a simple money decree against the mortga- 
gors, in execution of that decree qaused a two-third share of Pn- 
ranpur to bo sold, and himself purchased that share. This pur- 
chaj^'* Svait. of C(5Mrae, subject to the mortgage of tlie 20th of July 
d892.‘ SiAtsequcUtly the mortgagee brought a suit for foreclosure, 
on the 6th of June 1901 was passed. In order 

'toct the property the pljiintiff' tlie 30th of September 
mosited in " Court a sum of Rsl 8,392-G-G and thereby 
' e de8?eo and discharged the mortgag^obt in full. 

• instituted the suit out of which Islis appeal has 
"bution. ^..,7 

ion befo^ tli^ Court is the question of the time 
lilacs comprised in the mortgage are to bo 
* e of contribution. It appears tliat at the 
the*, (•venue of Domanpur was Rs. 1,353 
al was only Rs. 1,803, consequently the 
only amounted at that time to Rs. 450. 
was afterwards reduced to Rs. 870, but the 
jo appears td-have fallen to Rs. 1,660, 
Rs. 7^. Tho plaintiff claimed contribu- 
)rding to the values of the property at the 
/asharo of one village, and to his con- 
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The appellant has filed the present appeal on the ground 
that the valuation of the two villages ought to be taken as at 
the date of the mortgage for the purposes of contribution under 
section 82 of the Transfer of Property Aet. This section pro- 
vides that where several properties^ whether of one or several 
owners, are mortgaged to secure one debt, such properties are, 
in the absence of a contract to the contrary, liable to contribute 
rateably to the debt secured by the mortgage, after deducting 
from the value of each property tho amount of any other in- 
cumbrance to which it is subject at the date of the mortgage. 
Now ordinarily the time at which the value is taken would not 
be of much imj^rtance because the fluctuation in the value of 
several p^opNartie^Krould generally be about equal. In this case, 
however, it is apparent, having regard to the fact that the Gov- 
ernment revenue in the case of Domanpur was largely reduced 
after the date of the mortgage, that the question becomes a 
material one. It appears to^ 0 *ybat the time at which the valua- 
tion ought to be made for the purposes of contribution is |he 
date of the mortgage, and for these reasons. Thea sectif^n 
seems to contemplate that properties are to be liable to contribute 
rateably according to their values a^he date of the mortgage and 
not at a future date, because the present tense is used thrqu 
out. TJie words of the section are that the ^^j)ropertieB'' an 
liable, not "#iall be liable at any future tinie, and it al 
provides that “in calculating the value of the property 
amount of any other incumbranbe to which any property i 
be subject at the date of the mortgfi^lJs to be deducted; 
the value of such property. If any other date tha^" '^^^^ 
of the mortgage was to be taken as the time at v 
perties were to be valued for the -purpose of / 
would follow that a party who, being the own 
the mortgaged property, had expended mon 
improving his property, would thereby rende 
pay a larger contribution ^by reason' pf the 
increased the value of his |)ropertJ% This ok 
inequitable. It has been suggested that othei 
selected, such as the time of‘ foreflosiiro, at wliit 
the respective values j but it Iiat the date w*. 


1905 


Maedan 

Sjkoe 

V. 

Thakttr 
Sheo DaYAIj. 




MAli.DAK 

SiNcai 

ih 

THAK'tTJi 
SlIHG DAXAIj. 




552 THB IHBIAK LAW EBPOBTS, [VOL. XXVII. 


Legislature liad, in contemplation when section 82 was enacted 
is the date of the execution of the mortgage^ which is the date 
upon whicli the equity to contribution arises. The parties at 
tliat time, we think, became liable to contribute inter sc rateably 
in accordance with the respective values of the properties* We 
can find no argument in favour of the view that the date of the 
plain tiH'’B purchase was the proper time at which the valua- 
tion should be made. The plaintiff when he puroliased only, 
stepped into the shoos of the mortgagor in respect of the property 
so piirchased. If different parts of mortgaged property be sold 
at different dates it would clearly not be proper to choose the 
date of any one sale in preference to the date of any other sale 
as the proper time for the making of the valuation. We therefore 
think that the learned Subordinate Judge was in error in fixing 
tlie date of the plaintilf purchase as the time at which the pro- 
perties should bo valued for the purpose of contribution. We must 
therefore allow the appeal; but before we can finally dispose 
of this case wo must remand to tho learned Subordinate 
u^e ^YO issues for determinatio.t'i under the provisions of 
'■tioii t?6i> of the Code of Civil Procedure, namely, ^^wlmt 
> tho respective valiics of Domaupur and Puranpur at the 
\c)f the execution of tlie mortgage of tho 20th of July 
and, having regard to tliesc valuations, wliat is tlie 
-'lit of contribution which the defendants appellants are 
pay in respect of tlio village of Domanpur and oiio- 
Puranpur?^^ Tho Court will admit any proper 
•which may bo tendered for tho dotemnnation of 
A On return of the findings ten days will be 
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jBefore Mr, Justice Banerji, 

RAM DIN (PiAiMTOTE) POKHAR SINGH (DEEEHDANEj.^ 
Jre-eiu^tion—“lJ^ajii‘-ul'a>r^ — Iiiter'^reiation oj^ docuMCtit, 

A claim for pre-emption was put forward on the basis of a wajib-ul-arz, 
the material clause of which ran as follows: Dp to now there has been 
no suit for pre-emption, but wo accept the right of pre-emption.” The 
previous wajib-ul-arz of the village, of date some 22 years earlier, contained 
this provision as to the right of pre-emption If a co-sharer is desirous 
of transferring his share, he shall transfer it, first, to his near relative, and 
•next to co-sharers in the village, and on their refusal ho may mortgage 
or sell it to anyone he likes.” MeH on a construction of these two documents 
that they amounted to a record of a custom of pre-emption as prevailing 
in the village i also that a near relative need not also bo a co-sharer ; the two 
were distinct classes of pre-omptors, the near relative having the prior claioi. 
Abdul Wahid t. Wilayat Susain (1) referred to. 

In this case one Pokhar Singh obtained a decree for 
foreclosure and an order absolute for foreclosure against one 
Musammat Janki, Thereupon one Ram Din claiming to be the 
son of a sister of Musammat Janki sued for pre-emption of the 
property comprised in the decree, basing his claim upon the 
terms of a wajib»ul-arz of 1864, which provided that ‘[if n co- 
sliarer is dosiroiis of transferring his share, he shalj tra*^akfer it, 
first, to his near relative, and next to co-sharers in tlic villiu 
and on their refusal he may mortgage or sell it to aiiyoir 
likes.^^ The Court of first instance (Miinsif of Orai) dis 
the plaintiff^s suit, being of opinion that the wajib-iihary 
had been superseded by a later wajib-ul-arz prepared 
and that under the later wajib-iil-arsi the right canfei"^ 
right of pre-emption according to the Miihammada 
terms of that wajib-iil-arz were as follows 
has been no suit for pre-emption, but we aocr * , 

emptionf’ That Courfc also found that th 
to prove that he was sistePs son of M 
appeal by the plaintiff the lower appellate ^ 

of Jhansi) found that the plaintiff war- 
mortgagor j also that the wajib-iil-arz o 
which was accepted by the co-sharers 

® Sccoud Appeal No. 809 of 1903, from 
Bando, District Jiidgo of Jhansi, dated the 1 
decree of Munshi Ganga Prasad, Munsif of 
1908. • : , 

(1) Weekly Nctok lW, , 
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of 1886 was prepared. But it further found that under this 
custom it was necessary that the plaintilf, as well as being a 
near relative^ should also bo a cO“sharer, and therefore confirmed 
the ilecree of the Miinsif. Tlie plaintiff thereupon appealed to 
the High Court. 

l^timsld Jang .Bahadi(,T Lal^ for the appellant. 

Tile Hoidlile Pandit Madan Mohan Mcdani/ya (for whom 
Pandit Mohan Lai NehTn\ for the rcBpondent. 

Banteejc, J. — The respondent having obtained a decree 
for foreclosure and an order absolute for foreclosure, the suit 
out of which this appeal arises was brought by the plaintiff* 
appellant to enforce his right of pre-emption in respect of the 
property comprised in the decree. He claimed to have priority 
over the defendant on the ground that ho was a near relative 
of the vendor. He relied upon the wajib-ul-arz of 1864, which 
provides tliat ^Hf a co-sharer is desirous of transferring his 
share, be sball transfer it, firstj, to his near relative, and next 
to co-sharers in the village, and on their refusal he may 
mortgagi* or-sell it to anyone lie likes/^ It has l)eon found 
that tlie phiihtiir is the son of a sister of Musainmat Janki, 
Must whom the decree for foreclosure was obtained. As 
^relative the plaintiff claims the property. The Court 
5 t instance dismissed the suit, being of opinion that tlio 
ul-aris of 1864 had been superseded l)y the wajib-ul-arz 
iP itr 1886, and that under the latter wajib-ul-ar^s the 
fferred was the right of pre-emption under the Muham- 
law. It also held that the plaintiff had failed to 
a near relative of the vendor, Tim lower 

' 

’^nd, *as I have said, that the plaintiff is a 
\as also of opinion that the wajib-ul-arz 
^ '^ustom, and that under the subsequent 

\e co-sharers agreed to accept* the custom 
the preparation of that wajib-ul-ar 2 i 
* * That Court was, however, of opinion 

■ jould not pre-empt iinless'die was also 
as the plaintiff was not a co-Hharor he had 
ption, On.thisggroimd the lower appellate 
rthe decree |bf* the first courts dismissing the 
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plaintiff's suit. It is contended on behalf of the respondent 
that the wajib-ul-arz of 1886 does not record a custom of 
pre-emption and that the rule, which under that wajib-ul-ar^i 
will govern pre-emption, is the rule of Muhammadan Law. 
The wajib-ul-arz of 1886 is in the following terms: — ^“^Up 
to now there has been no suit for pre-emption, but we accept 
the right of pre-emption.^^ This no doubt is the record of 
a contract. Bat it is said that as it lays down no specific 
rule of pre-emption by which the co-sharers agreed to be bound, 
the ordinary rule of Muhammadan Law must be applied. 
I do not agree with this contention. There can be no doubt 
that the wajib-ul-arz of 1864 contains the record of a custom. 
It is certainly not clear that it is the record of a contract, 
and it must therefore be held, according to the rulings of this 
Court, that the wajib-ul-arz contains the record of a custom. 
When the subsequent wajib-ul-arz of 1886 was prepared the 
custom recorded in 1864 had not been abrogated, although 
no suit for pre-emption had been brought. Therefore when 
the co-sharers agreed in 1886 to accept the rule of pre-t|mption, 
they clearly agreed to be bound by the rule which Tit that t’ 
prevailed, viz., the custom recorded in the wajib-ul-arz 
On this point the Court below has come to a right con 
The learned Judge, however, thinks that under the wa* 
of 1864 no one can claim pre-emption unless he 
to be a co-sharer in the village. This constriictio 
be justified by reading into the wajib-ul-arz 
do not appear in it. Under that document 
first class are near relatives without 
pre-emptors of the second class are co-s 
If the intention had been that pre-emj 
must also be co-sharers, nothing could h^ 
insert appropriate words to indicate! tl 
wajib-ul-arz is worded it is only near rel 
co-sharers or not, who come under the c 
of the first class. This;- case is very & 

Wahid Y. Wilayat Husain (1). In lh 
which contained a similar clause, was 

(1) Weekly j>. V 
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way in wliich in my opinion tire wajib-ul-arz in this case 
should be construed. If therefore the plaintift’ is a near 
relative of the vendor he conic.s under tiro category of pre- 
empt, ors of the first class and is entitled to iriaintain tlrls suit. 
As he is the sister’s son of the vendor, tliere can be no 
donbt that he is a nea,r relative of the vendor, and consequently 
ho has the right to pre-empt the property iir suit. There is no 
other question involved in tho appeal. The result is that 
the plaintiff’s suit must ho ilocroed. I accordingly allow tho 
appeal, and, setting aside tire decrees of tho Court belorv, 
make a decree in favour of tiro plaintiff' with costa in all 
Courts on condition that the plaintiff do pay tho pre-emption 
money, vis., Ea. 604-7-0, within two months froirr this date. 
In defanlt of payment the suit will stand dismissed with 
costs in all Courts, 

Afpeal decreod. 


Bdfore Sir Jolm Knit'ihf ^ CMdf and 

Mafel 7 ^ ^ MannrJL 

RITAJAN i;,AL (Dkpmndaht) M'lJiU.MMAT) ABBIJS rSAMAT) KHAN 

’• ^ 

and of taTidlioldor in iJm aM'd%’--^Trmifi\r 

I of Jioum df o hf imumi. 

.ApfU'ti from any enstom recorded in tlio wnjib-nl-arz forl>iddin|.i[ a i.enant. 
fuinfcr ilio Bit,o of a houHO oconpied by bim in the abadi, a tenant, baa not, 

1 abstaco of a apceial cviBtom or eonirncl; giving bim mn^b a rigbt, any 
transfer tbo Bite of liig bonne in tbe abadi. 

%s WEB a snit broiighi; l)y tho pl’iiiitiil as M.iin*rt(lar to ojeet 
\lcbintR, whom he alleged to be hi.B tenants In reB]un‘,t of 
A. abadi of inainsa Malagarln In his plaiiil; ho 
\oi:iBe Imd belonged originally to one Baldeo, 
"pillage some years preAdonsly ; that Baldeo^s 
di, and tho land^ tho site of tlie hmise, being 
■leased by tho plain!*, ill to tlie defendants 
lajan Inxl. Sub*^eqnent1y Bliajan Lai bad 
.‘the honso from lioshari, tl.)o son of Baldco, 

, 0 , lao of n)0a, fnnu a doertio of Mii'nlvi M'anla llalcbjli, 
dudgo of Aligiu’in daled tbo 22ini cif diiniiary 1903, 
>t Rabu Hira l 4 j,I ^iogU, MunHlf of RulandHbahr, dated t]\0 

y . ■ . 
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and denied the pkintiff^s right as lessor. The plaintiff prayed 
that if the defendants 1 and 2 admitted themselves to be plain- 
tiff^s lessees they might be ejected on payment by the plaintiff 
of the cost of certain building materials belonging to them^ or^ 
in the alternative^ if the said defendants did not admit the 
tenancy, then the plaintiff might be put into possession by 
virtue of his rights as jsamindar, without compensating the 
defendants. The Court of first instance (Munsif of Buland- 
shahr) dismissed the suit. On the plaintiff^s appeal the lower 
appellate Court (Additional Subordinate Judge of Aligarh) 
found the plaintiff^s allegations as to a lease to be untrue, but 
that, the plaintiff being the zamindar, the transfer by Roshan to 
the other defendants could not pass the site of the house except 
by special custom, which had not been proved, and accordingly 
gave the plaintiff a decree based on his rights as zamindar, 
allowing the defendants a certain time within which to remove 
the materials of the house. Against this decree Bhajan Lai 
appealed to the High Court. 

Babu Sital Prasad QJiose and Babu Derendro Nath Ohdedm% 
for the appellant. 

Mr. Tf. K* Porter and Maulvi Qhulam Mujtaha^ for tlu* 
respondent 

Stanley, C.J., and Baneeji, J. — The plaintiff "as 1 
zamindar of the village brought the suit which has given ti? 
this appeal for the ejectment of the defendant from li pie 
land upon which exists a dwelling house now in the occu 
of the defendant. The plaintiffs case, as set forth in th§ 
was that the land had been originally occupied ‘ 
who abandoned the village about 15 years ap 
fell into ruins, and that the site reverted to 
alleged that in 1897 he had let the land to 
certain conditions, of which the defendant 
and on that ground the plaintiff sued to eje 
the land, offering to pay him compensa; 
materials which existed oh it. In the alter 
prayed that if the defendant denied that lu 
tenant he be ejected from the land without coi 
lower appellate Co iu’'t has found the ’plaintiirs aJiogv,,,.,., 
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tlie abandonment of the village by Baldeo and as to the letting 
of the land by the plaintiff to the defendant to be untrue. It 
appears that Baldeo’s son Roshan sold the building to the defen- 
dant, and that it is by virtue of this sale that the defendant is 
in possession. The lower appellate Court has held that, it being 
admitted that the plaintiff is the owner of the laud, Roshan liad 
no transferable interest in it otherwise than by custom, that 
auoli custom had not been established, and that consequently the 
plaintiff was entitled to eject tlie defendant, the latter having 
only the right to remove the building materials. Wo think the 
Court below was right. The land being admittedly the property 
of the plaintiff, Baldeo, or his son Roslian, had no transferaljle 
interest in it except by contract or custom. No contract is 
alleged in this case, and according to the finding of the Court 
below no custom has been established. Apart therefore from 
the custom recorded in the wajib-ul-arz which forbids a tenant 
to sell the site of his house, Roshan had not, under the ordinary 
law and in the absence of a custom giving to a tenant a trans- 
ferable right in the land hold by him, any right to convey the 
disputed land to liho defendants. Conse<picntly the Court below 
^jiutified in making the decree which it passed in favour of 
MaintilT. Tlio learned vakil for the aj.ptdlant wished to 
the question of equitable acqnie8(!eu(n'- on the part of the 
As no such question Was raised in tlie Court below 
' allow him to raise it for the first time in second 
' accordingly dismiss the appeal witli costs. We 
ae for removal of tlie building materials by six 
’ date. 


Appeal dimnissed. 
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Before Sir John Stanley, BnigM, Chief Justice, and Uf. Jusiieo Bauerjt- 
BHAWANI PEASAD akd others (Piaietisss) n. KaTUB-TJN’-NISSA 
BIBI AEB OTHEES (DeEBEDAETS).* 

Act Bo. VII of 1870 (Court Bees Act), section 11, schedule II, article 17 
(vi) — Court fee — Suit for sale on amortgage — Appeal— Claim for future 
interest. 

The plaintiffs, in whoso favour a decree"/or sale on a mortgage had 
been passed allowing interest np to the date fixed by the decree for payment 
of the mortgage money, appealed on the ground that interest should have 
been allowed np to the date of realization. JECeld that the. proper court fee 
payable on the memorandum of appeal was ten rupees, as provided by article 
17 (vi) of the second schedule to the Court Fees Act, 1870. Krisltnarav v. 
Jintaji yiru^ulcsTha (1) followed. 

The plaintiffs, appellants in this case, brought their suit to 
recover the amount due upon a mortgage by sale of the mort- 
gaged property. The Court of first instance gave them a decree, 
awarding future interest up to the date fixed by the decree for 
payment. The plaintiffs objected to the limit fixed by the 
decree of the lower Court in regard to the time up to which 
interest should be calculated, and filed an appealjin respect of 
interest from the date fixed by the decree for payment up to 
the date of realization. As this amount could not be calculated 
at the time when the appeal was filed, the appellants paid % 
court fee of ten rupees on their memorandum of appeal accord 
ing to article 17 (vi) of the second schedule to the Court Fee^ 
Act, 1870. The plaintiffs succeeded in their appeal, and a su 
of Es. 47,400 odd was awarded to them by way of fut 
interest. On this the following report was submitted by 
oflSce of the Court to the Bench which heard the appeal : — 

*'This appeal relates to future interest from the date of thf ^ 
of the suit up to the date of realization. The appeal was filed 
of Es. 10, stating that the value of the appeal cannot bo st« 
is incapable of valuation. 

"Jifow the amount of interest has been ascertained it 
and embodied in the decree of this Hon’ble Court as rec 
lants in addition to the amount decreed by the Court | 

Es, 1,155 is payable. Eupees 10 having been paid, 
deficiency of Es. 1,145 to be madcT’good by the plaintirfi. 
memorandum of appeal.** 


(1) (1875) 12 Bom., H. C. I^p., 227- 
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StawEEY, O.J., anA BaneRJI, J.-Tlus matter comes before 
„s on a report of the office in repard to the conrt fee payable on 
the appeal. Tins snit was brought to raise the amount due upon 
a mortgage by a sale of the mortgaged property The p arn- 
tiffs in the suit claimed future interest from the date of the 
institution of the suit up to the date of realization. Ihe Court 
below awarded future interest up to the date feed by the decree 
for payment. The plaintiffs objected to the limit fixed by Uie 
decree of the lower Court in regard to the time up to winch 

interest should be calculated and filed an appeal in respect of 

interest from the date fixed by the docile or payment up to 
the date of realization. The amount of this interest, it is 
obvious, could not be calculated at the time when he appea 
was filel The appeal was allowed, and according to the report 
of the office a sum of Rs. 47,400 odd has been awarded in 
respect of future interest. The office has reporteil that a fee is 
now payable in respect of the amount so added to the decree, 
nam%, a court fee of Rs. 1.155. Only R^- 10 were, paid on 
^he filing of tho appeal. It is contended by the leiu-nod advo- 
^ for tho idaintiffs that Rs. 10 was the lee piTScnbed by the 
^Feos Act. Article 17 (vi) of sidiedule 1 1 to tho Act pro- 
hat in respect of a plaint or memorandum of appeal m 
lit (not previously mentioned) where it is not possible 
' . a money value tho subject matter in ilisputo and 

ptlicrwiBO provided for by tho Act, a foe of Rs. 10 
^' Wo are not aware of any other provision of the 
^ates tho fee payable upon an appeal prcferied 
n interest. The office seems to think that 
Ct meets this case. Tli at section provides 

nnprofits, or for immovable property and 

, account, if the profits or amount decreed 
ihe profits claimed or the anionnt at which 
the relief sought, the decree shall not be 

difference between tho foe actually paid anci 
—did h«vo been payable had tho suit comprised 

profits or tho amounts so dooroed shall have been 
* ,er offioerd’- Wo look in vain in this section for 

‘ . iote that it includes a.claim for future interest 
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in respect of a mortgage debt wMcb is sought to be enforced by 
sale. We think that it has been rightly contended here that 
sub-secfcion (vi) of Article 17 of schedule II of the Act is appli- 
cable. In this view we are supported by a decision of West- 
ropp, C. J., in the case of Krishnarav v. Antaji VirupuhsTia 
(1). In that case it was held that the Court Fees Act, section 
11, is not applicable to interest accruing upon a decree in a suit 
which is neither for mesne profits nor for immovable property 
and mesne profits, nor an account, but simply an action for 
money lent. In that case the suit was for money lent by the 
plaintiff to the defendant together with interest. There is no 
difference in principle so far as we can see between the case of 
a suit for money lent and a suit for sale on a mortgage. Neither 
of these suits is included in section 11. We therefore allow the 
objection to the report and declare that the amount of court fee 
already paid is sufficient. 
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KEVISIONAL CRIMINAL. ; ‘ inos 

March 7. 

JBefore Mr, AiJcman. 

EMPER-OK -y. BTSHAN DAS • , 

Act "No. XLV of (Indian lenal Code), section 416 — CIieatmg^Uefmi*\ 
tion — Sale of immomhle property without mentioning inc^mlranc&s, f 
The vendor of immovable property cannot bo convicted of choatiy^ 
because he omits to mention that there is an incumbrance on the pro port 
unless it is shown either that he was asked by the vendee whether the proper 
was incumbered and said it was not, or that ho sold the property op 
representation that it was unincumbered. Morsfall v. Thomas 
to. , ^ 

The accused in this case, one Bishan Das,, 
immovable property to the complainant, Bal 
sum of Rs. 760. Babu Lai subsequently disct.^ 
property which he had purchased was mortg " 
other property for some Es. 20,000. The c 
sale to Babu Lai was effected was silen; 
mortgage, and it also did not appear that 1 
made any representation to the purchaser tha 
♦Ci'iminal Revision No. 36 of 1906. 

(i) (1876) Ig Bom., H. C. Rep., 227. (2) (1862) 31 Ji. J., Ex., 322. ^ ■ 
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1906 sold to him was unincumbered. Rishan Das was prosecuted 

— T"- for the offence of clieating, and Was convicted by a magistrate 

and fined Bs. 600 under section 417 of the Indian Penal Code, 
BisHAN Das. conviction was uphold on appeal by the Sessions 

Judge, who, hoAvever, reduced the fine to Bs. 260. Apinst 
his conviction and sentence Bishan Das applied in revision to 

the High Court. __ 

Babu Satya Chandra Muherji, for the applujant. 

The Assistant Government Advocate (Fortcr), for the 

Crown. 

Aikmax, J.— The applicant, Bishan Das, was convicted 
by a magistrate of the first class of tlic offence of cheating 
and sentenced under the provisions of section 417 of the Indian 
Penal Code to pay a fine of Bs. 600 or in default to undergo 
three months’ rigorous imprisonment. The conviction was 
affirmed on appeal by the learned Sessions J udge, but the fine was 
reduced to Bs. 250. This Court is moved in the exercise of its 
‘t revisional powers to set aside the (umvictiou on the giound 

f that the facts found are insufficient to e.'-tablish a charge of 


'heating as defined in section 4l6 of the Indian l enalCode. 
appears that tlie applicant, Bishan Das, sold to the com- 
inant Babu Lai certain landed property which Babu Lai 
boveTcd hud been previously mortgaged along with other 
erty by his vendor Bishan Das. The sale-deed does not 
hat the property sold is unincumbered, and it has not 
' that Bishan Das actually deceived the complainant 
"Ug to him or leading him to believe that the 
>* te' from incumbrance. In my opinion the 
Se supported. It is true that the explanation 
4!|6 lays down that a di.shouc.st concealment 
'oiit. within the moaning of the section. If 
bion. of the word “dishonestly ” to be found 
* Code we find that a dishonest act is an 
intention of causing wrongful gain to one 
.gful loss to anotlior. Sc<!tion 23 defines 
.’’-as a gain by unlawful moans of property 
. ? ' person gaining is not legally entitled. Similarly 
.1 loss” is defined as the- loss by unlawful means 
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of property to wMch the person losing it is legally entitled. 
The unlawfulness of the means used is a necessary element 
in criminal dishonesty. Now in the present instance I 
cannot find anything unlawful in the means used by the 
applicant. There was no obligation cast on him by law (vide 
section 65 of the Transfer of Property Act) to disclose to his 
vendee the existence of the mortgage, inasmuch as the mortgage 
had been eflFected by a registered instrument and the vendee 
could with ordinary care have ascertained its existence. He 
might also have ascertained its existence by questioning his 
vendor. Had he done so, and had the vendor falsely repre- 
sented the property to be unincumbered, the case would have 
been very different, as there would have been an actual 
misrepresentation by the vendor sujBficient to constitute the 
offence of cheating. It might be thought at first sight that 
illustration (ij appended to section 415 is opposed to the 
view set forth above, but the case contemplated in that illustra- 
tion is clearly distinguishable. The illustration referred to 
deals with the case of a person selling or mortgaging an Estate 
which he has previously sold and conveyed away.' In that 
case a person who knows that he has got no right left to a 
property deals with it as if he had: his conduct amounts to 
false representation that he has a subsisting right in the "estab 
although he well knows that he has not. In the case befc 
me the seller still owned an interest, namely, the equity 
redemption in the property which he conveyed to the compl' * 
ant. For all that he knew to the contrary the vendee n 
have been aware at the time of his purchase that th§*-.n^ 
he bought was under a mortgage. I have no h^ " 
holding that the dishonest concealment of facfc* ' 
the explanation to section 415 is a dishonest conce , 
which it is the duty of the person concealing them ‘ 
person with whom he is dealing. The magistral 
argues that it is not necessary that wrongfv' 
loss should have been caused, inasmuch as the cd. 
dant, if not dishonest, was at least fraudulent, 
refrained from disclosing the existence of th. 
his conduct might be immoral, but it would not in ^ i; > 
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Emsheob 
Bishan Das. 


bo fraudulenti, any moro than would the conduct of the seller 
of a horso who, knowing that the horse luul a splint, did not 
disclose the existence of the splint to a purchaser. Of course 
I refer to a case in which the vendor has not ac.tivoly deceived 
tho purchaser l)y repr(\seuting the lioire to bo sound. Illustra- 
tion (a) of section 17 of tho Contract Act is as follows: — “A 
.sells by auction to B a horse whicsh A knows to bo unsound. 
A says notliiug to B about the horse’s nnsoniKlncas. This is 
not fraud in A.” Tho same is the law in Euglaud. In the 
case of Eorsfall v. Thomas (1) Brainwadl, B. says: — “The fraud 
must bo committed by the affirmaucio of something not true 
within the knowledge of tho aflirmer or by tho .suppression 
of something which is true and which it was his duty to make 
known.” Where there is a concealment of a facst I am of 
opinion that there is neither fraud uor dishono.sty within 
tho meaning of tho Criminal Law unless there is a duty 
imposed by law as between the accused and tho person with 
whom ho is dealing to make that fact known. Lor tlie above 
reasons I quash tho conviction of the applicant Bishan Das 
u'uler section 417 of the Indian Penal (kale. The fine, if paid, 
"U >1 be refunded. 


' APPELLATE CIVIL. 

Mr JoJm BianUfff KniffJdf ChwfJnnHeo, and Mr. Jus f tea 
DAB DAS {l>LAxmm) aiUDUAHI LAL (I)BirBN.i)AOT) • 

‘ / 1877 (Indian Me^i^iraiwu secfwn 17 — Aei JSto. IF of 
of^Iropert^ Aot), motion — Assignmoni 

»0jH0^Zamhardar and eo-sttaror, 
mottt of pi'oflfcs alroad^? duo by a lambardai* to a co-sharor 
regbterod, either by virtue of ioction 17 of the Indian 
/or by yirtno of section 64 of the Transfer of Property 

'.this case sued for recovery of certain arrears 
e following circumstances. On the 13th of 

Ho* 607 of 1903, from a demve of IL B. Bateman, 
-f Bareilly, dated tho 8rd of March 1908, rovorsing a 
.^tshamhar Hath, Assistant Collector, 1st class of Bareilly, 

^ Hotemher 1902. 

(P)XI862) ai D. d., Ex., S2S. 
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June 1900, Bhola Nath, and Nand Kishore zatnindars and oo- 1905 

sharers of mauza Shahi sold to the plaintiff by means of an 
unregistered deed their right to receive from the lambardar 
certain profits of their shares in mauza Shahi and two other Gibdhabi 

villages which had accrued due in respect of the year 1306 fasli, 

The amount claimed was Es. 280. The plaintiff named as 
defendants the heirs of one Dori Singh, a former lambardar, the 
then lambardar, Girdhari Singh, and his vendors, Bhola Nath 
and Nand Kishore, and asked for a decree against all, or any of 
them who might be found liable. The Court of first instance 
(Assistant Collector of Bareilly) decreed the claim in part. The 
lambardar Girdhari Singh appealed. The lower appellate 
Court (District Judge of Bareilly) reversed the decree of the 
first Court and dismissed the plaintiff’s suit upon the ground 
that the deed of assignment upon which the claim was based 
required registration and was not registered. The’ plaintiff 
appealed to the High Court, 

Dr. Satish Chandra Banerji (for whom Mr, M. L. A</c&r- 
wala), for the appellant. 

Munshi Qovind Prasad, for the respondent. 

Stanley, C.J., and Banebji, J. — The suit which has giver 
rise to this appeal was brought by the plaintiff to recover froJ 
the heirs of one Dori Singh, deceased lambardar, and fro; 

Girdhari Singh, respondent, who succeeded Dori Singh in f 
office of lambardar, profits for the year 1306 Fasli. Those pr/ 
were due to the defendants Nos. 7 and 8, who, by a sale-Q 
dated the 13th of June 1900, conveyed the profits so due t/ 
plaintiff. As assignee from those co-sharers the plainti"^" 
the present suit. The Court of first, instance decreed ‘ 
the claim. The lower appellate Court has dismis^^ 
upon two grounds, first, that there was a misjoindt' ' " 
and, secondly, that the sale- deed on the basi^;^ 
plaintiff brought the suit required registratiort 
registered conveyed no title to the plaintiff, 
think the Court below was wrong. The pla’* ■ 
sought to recover the amount claimed from all 

Under section 28^ of the Code of Civil Procodu. " 

maybe joined as defendants against '•whom the right to any 
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relief is alleged to exist, whether jointly, severally or in. the 
alternative, in respect of the same matter, and judgment may be 
given against such one or more of tlie defendants as may be 
found to be liable according to their respective liabilities with- 
out any amendment. In this case, as we have said, the plaintiff 
alleged his right to relief to exist jointly against the defendants. 
Whether that allegation is right or wrong is a question which 
the Court had to determine. It is very probable that Girdhari 
Singh, respondent, who is the successor in ofaoo of the first 
lambardar, Dori Singh, did not collect the whole of the profits 
for the year 1306 fasli. Indeed it is not alleged that he did 
collect the whole of the profits. If it be found that he only 
collected a part of the profits, his liability should, in the decree 
to be passed in the suit, be limited to the amount of the plain- 
tiff’s share which he collected and not to the whole amount due 
to the plaintiff. That, however, would be no reason for dismis- 
sing the suit on the ground of misjoinder of parties. In fact, 
upon the allegations in the plaint, and having regard to the 
relief asked for, it could not bo said that there was a misjoinder 
of parties. The first ground therefore on which the claim has 
dismissed cannot bo sustained. Iho second, ground is 
devoid of force. The learned Judge says “The sale 
,a question is as regards this suit so much waste paper. It 
ansfer of the profits of one year for Es. 200: under section 
the Transfer of Property Act it is a sale of intangible 
*nd therefore ought to bo registered. Similarly under 
,f the Registration Act, it ought to bo registered.” 
ost that section 17 of the Registration Act has no 
atevo'r. The sale-deed in favour of the plaintiff 
or operate to create, declare or assign any right, 
or in any immovable property. What was 
*intiff was the profit's for the year 1306 fasli, 
of the assignment had been collected by the 
d accrued duo to the plaintiff’s vendors from 
jit was in reality a debt duo to the plaintiff’s 

■nib9.rdar. No right to or intorost in immovable 

jqnveyed to the plaintiff, Section 61 of the 
t' thperty Aobis equally inapplicable. That section 
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requires that in. the case of tangible immovable property of the 
value of Es. 100 and upwards, or in the case of a reversion or 
other intangible thing, a sale can be made only by a registered 
instrument. Intangible thing in that section means things in 
the nature of a rever-sion, not a debt which has already become 
due to the vendor by a third person. The learned Judge is 
clearly wrong in holding that section 64 required the sale-deed 
in this case to be registered. Both the grounds therefore upon 
which the suit has been dismissed must be repelled. We 
accordingly allow the appeal, set aside the decree of the Court 
below, and remand the case to that Court under the provisions 
of section 562 of the Code of Civil Procedure with directions to 
readmit the appeal under its original number in the Eegister 
and dispose of it on the mierits. Costs here and hitherto will 
follow the event. 

Affeal decreed and cause remanded. 


KEVISIONAL CRIMINAL. 


JBefore Mr. Justice AiTcman. 

EMPEllOR ABDUL SATTAE and others. • 

Act ISo. Ill of 1867 (G-ambling Act), section 1 — Common gaming house^^ ^ 
Definition-^ Fro fit derived from odds in favour of the hanK 
Meld that a house was none the less a common gamfng house ” witK 
the meaning of section 1 of Act No. HI of 1867 because the profit of 
owner, occupier or keeper of the house was derived, not from payments i 
for the use of the house or the instruments of gaming, but from the / 
itself, by reason of the odds being always in favour of the bank. 

Abdul Sattab and others were convicted andf " 
under section 3 of Act No. Ill of 1867 by a Magist# 

1st class of Benares, for keeping a common gaming 
appeared that the Magistrate of the district had g? 
license to play a game called French croquet ’Mwitf' 
of fact when the house was raided by the Police • ^ 
was in progress for which no license had bee^ bbt 
this game the accused managed the tables and the 
derived from the odds being largely in favour of thtr ' 
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From tlieir convictions and sentences the accused appealed to 
the Sessions Judge, who dismissed their appeah They then 
applied in revision to the High Court, urging, as in the Court 
below, that the house could not properly be called a common 
gaming house because the applicants^ profit was not derived 
from any charge for the use of tlio house or of the instruments 
of gaming, or in any manner ejmdem generis* 

Mr. 0. Moss Akkm and Mr, ii ii. Sorahji^ for the appli- 
cants. 

The Assistant Government Advocate (Mr. F. if. Porfer), 
for the Crown. 

Aibmak, J. — On the facts found by the lower Courts I have 
no hesitation in coming to the conclusion tliat the finding of the 
Magistrate to the efiect that the house occupied by tlie appli- 
cants was a common gaming house as defined in Act No, III of 
1867 is rifeht. In my opinion the words in that definition or 
otherwise howsoever^^ cannot bo regarded as restricting the 
profiteer gain of the owner or occupier of the house to profit or 
•ain in a: maimer ejusdem generis with what precedes those 
’>rds. The applicatiou is dismissed.* 

* See also Criminal Kovision No. 831 of lUUo deluded on the 
%i January 1904, the judgment in which was as follows , 

Aikkan, j.— I ll this oaso oao Sukhaaaml "was eonvictiHl by the Can. 
t Magistrato of Ohakrata of keopiiig a coiimioii gaining house aud 
'd te tts, 80, or iu dofaulfc to undorgo ono luoutlCs 

imprisonmeut. Tho Joarned Sossions .fudge has reported the case 
irt vrith tho recommendation that tho oouviotion be sot aside. In 
ug brdor the learned Sessions Judge says he thinks the accused 
p 9 ^ common gaming house as ho is one of the gamblers himself. 

| 0 tlat all concur with the learnod Judge. If the view expressed 
\i Judge were correct, any one might with impunity keep a 
\o long as ho himself joined in tho games of chance played 
findings of tho Magistrate 1 have no doubt that the convic- 
Hon.8 of Aot No. HI of 1867 was right. Let tho record bo 
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APPELLATE CIVIL. isos 

Marci 28 . 

Before Mr. Justice Blair and Mr, Justice Barter ji* 

IHAYAT ALI KHAN and others (Dependants) u. MURxVD ALI KHAN 

AND OTHERS (PdAINTIEPs). 

Act No, XII of 1881 fN.’W. P. Bent Act), section 93 -Act (Local) No. II 
ofl9Ql (Agra Tenancy Act ), section 201 — Finding of Court of Beuenue as 
to title — Sulseguent suit in Civil Court — Fstopgel, 

The fact that a question of title has been decided by a Court of Revenue 
in the course of a suit exclusively triable by such a Court, although such deci- 
sion was necessary to the determination of that suit, will not preclude the 
subsequent trial thereof by a Civil Court. Slteo Narain Mai v. Mameshar Mai 
(1) and Asliraf-un^nissa v. Ali Ahmad (2) referred to. 

The facts out of which this appeal has arisen are as 
follows. Inayat Ali Khan and others, as recorded co-sharers 
in a certain village, brought a suit in the Revenue Court against 
Murad Ali Khan, the lambardar, for their recorded share of 
profits under the provisions of clause (6), section 93 of Act 
No. XII of 1881. The claim was resisted upon the ground that 
the plaintiffs were not in fact co-sharers and were not therefore 
entitled to profits. The Court of first instance -(Assistant 
Collector) dismissed the suit, holding that the appellants, 
although recorded as co-sharers had ceased to be so. An appeal 
was preferred to the District Judge under section 189.of A^ 

No. XII of 1881. He found in favour of the appellants an 
decreed their claim. This was after the present Tenancy / * 

(No. II of 1901) had come into force. Thereupon the pres, 
suit was brought by Murad Ali Khan and others in the C' 

Court asking for a declaration that they were owners c/ 
share in respect of which the defendants had in the fo'' * 
obtained a decree for profits ; that they have been i4 
proprietary possession of the share, and that the defend^ 
ceased to own any share in the village. They piir,!) 
bring the suit under the last portion of^sub-igection 
201 of the Agra Tenancy Act, 1901. The Court of 

(2nd Additional Munsif of Meerut) dismissed the sm^^^in^ljf- j * 

' * -f i ^ ^ 

* First Api)oal No. '74 of 1904, from an order of B?ibu Bnmoihn t ^ 

Banerji, OiHciating Assistant Sessions Judge of Meerut, exercising « 

of Subordinate Judge, dated the Idtlr of May 1904. 


(1) (1896) 1. L. E*, 18 All, 270. (2) (1^04) 1. L. E,, 26 All*, 601, * 
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opinion that tlie plaintiffs were precluded from bringing it by 
the decision of the appellate Court in the suit for profits above 
referred to. On appeal by the plaintiffs the lower appellate 
Court (2nd Assistant Sessions Judge of Meerut with powers of 
a Subordinate Judge) held that the suit was maintainable, 
having regard to the provisions of section 201, sub-sootion (3), 
of tho Tenancy Act and remanded the case for decision upon 
the merits. ITrom this oi'der of remand tho defendants appealed 
to the High Court. 

Babn Devendro Nath Ohdedar, for tho()ippollants, 

Mr. Abdul Maj^id, for tho respondents. 

BLAiii and Baneeji, JJ. — Tho suit which has given rise to 
this appeal was brought under the following circumstances. 
The appellants, who are recorded co-sharers‘in a village, brought 
a suit in the Kevenue Court against tho first respondent, who is 
the lambardar, for their recorded share of profits, under the 
provisions of clause (/i), section 93 of Act Ho. XII of 1881. 
Tho claim was resisted on the ground that the then plaintiffs, 
present appellants, were not co-sharers, andj wore not therefore 
entitled to profits. Tho Court of first instance (Assistant Col- 
*otor) dismissed the suit, holding that the appellants, although 
orded as oo-sliarers, had ceased to he so. An appeal was 
for'redtotho District Judge under section 189 of Act No. 
of 1881. -Ho found in favour of tho appellants and decreed 
claim. This was after tlve present Tenancy Act (No. II 
31}had come into force. Thereupon tho present suit was 
'it by tho respondents in tho Civil Court for a declaration 
j- are the owners of tho share in respect of which the 
obtained a decree for profits ; that they have been in 
prietary possession of tho share, and that tho appel- 
ieased to own any share in tho village. They pur- 
.■ing the suit under the last portion of sub-section (3), 
; ,'l, of the Tenancy Act,’ 1901. Tho Court of first 

^^./''Snissed tho suit, being of opinion that the plaintiffs 
-.werep eluded from bringing it by tho decision of the a|>pcl- 
lato Court in the suit for profits referred to above. Tho lower 
appellate Court has held that tho suit is luaiutuiuablo, having 
regard to the provisions of section 201, sub-section (3), of the 
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Tenancy Act, and has remanded the case to the Court of first 
instance. From this order of remand the present appeal has 
been brought. 

We are of opinion that as the appeal in the suit for profits 
was not decided under the provisions of the Tenancy Act, that 
Act haying come into operation after the filing of the appeal, 
and as the Court in deciding the appeal did not give effect to the 
presumption referred to in sub-section (8) of the Act, that sub-- 
section does not apply. What we have to determine is whether 
the decision of the appellate Court in the suit for profits is any 
bar to the maintenance of the present suit, in which the plain- 
tiffs seek to have their title established, that is to say, whether 
the decision in the suit for profits upon the question of title is 
conclusive between the parties. Our difficulty in deciding this 
question has arisen in consequence of certain observations con- 
tained in the judgment of the Full Bench in jSIieo JSfarain Rai v. 
Rameshar Rai (1). After giving the matter our best consi- 
deration, we are of opinion that the present suit is maintainable. 

The previous suit for profits was brought in the Court of Eevo- 
nue under section 93 of Act No. XII of 1881. The decision 
of the appellate Court in that suit, although it is the decisioii,^ 
of a Civil Court, has no higher effect than if it were the deci*' .. 
sion of the Court of first instance, that is of the Eeveniie Court. ’ ^ 
Consequently the fact that it was the appellate Civil Coi^‘^ 
which determined the question of the title of the parties in/»hi^* ^ 
suit cannot affect the matter in issue in this appeal. TJb;5* 
can be no doubt that it was necessary for the Eevenue Go"' 
order to enable it to make a decree in the suit for pr 
decide the question of the title of the plaintiffs in that s', 
that the issue of title was a direct and valid issue in 
But we are unable to hold that the deqjdom^of that tly * 

the Eevenuo Court is conclusive in a suit otou^%| 3 ii^ho CiviF^ ' * 
Court to try the question of title. The decision of r^^iostion 
of title in the suit before the Revenue Court was made for the 
purposes of that particular suit, and cannot bo decuned to 
be absolutely conclusive. Section 93 of Act No. XII of 
1881 precluded the Civil Court from taking cognizance of any 
(1) (1896) I/L. B., 18 All., 270, 
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dispute or matter iu which auy suit of the nature mentioned in 
— the section might be brought. A suit for the determination of 
'ThIn'' the plaintiff’s proprietary title to immovable property is not one 
A.X of the classes of suits which might be brought xn a Court of 
kZ Revenue under that section and tl.e dispute or matter involved 
in snob a suit is not the same dispute or matter in regard to 
which a suit might he brought in the Revenue Court. That 
section therefore is no bar to the mainteuauoe of the present 
suit. In the recent case of Ashmf-mh-msa v- AU Ahmad, (1) 
it was held by a Bench of tins Court that the decision of a 
question of title in a suit for profits or any other suit brought in 
a Bent Court cannot operate as res judicata in a subsequent suit 
brought in the Civil Court in which the proprietary title of the 
parties is in question. We do not see sufficient reason for dis- 
Anting from this ruling. It is clear from the provisions of the 
Tenancy Act of 1901 that it is the intention of the Legislature 
that all questions of title should ho determined by the Civil 
Court. So that the question raised in this appinil will not arise 
• in future. Wo are of opinion that the ord<'r of remand made 
by the court below was right and dismiss Ibo appeal with costs, 

"'*• including foes on the lughcr scale. 

* , . AppfUtl dinnhisHcA 


.^v., Ihrore Sir John ’Mirfi, nnd Mr. Miro 

*' • MIAN JAN (Diwuniunt) r. AUDUU (rmiKTii'i').* 

l\ro<-rd„r„ Cod«, HS mid m-Jlm-irndh,,/ niri’mhrSaU of 

%,fahcondor-.UUflal lo r.u-.rrr jmiiKr!}, sold from 

^ property ot an abMOnding ofEondov was altael.cd and sold by a 
rtlng to act under soction 88 of tbo Code of Cvhuinal Procedure 

vurned out , that tbo procedure culwiinathig in the sale was irregular 

tfndmW*^!, it wasoMiit.^'tbo Civil Courts had jurisdiction to entertain a 
suit by yiriiwnet of property so sold to recover the same in the hands of a 

^ In this case one Jitti filed a complaint against Abdul under 
section 426 of the ludiau Pemil Code. Process was issued 


• Appeal No. 40 of 1904, under section 10 of tho I.utturs Patent, 
(1) (195)4) I. h. It., 20 All., 001. 
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against Abdul, but be failed to appear. Proceedings under 
chapter VI, part 0, of fcbe Code of Criminal Procedure, were 
taken against him, and ultimately certain house property 
belonging to Abdul was attached and sold by auction. On the 
ground that the proclamation issued under section 87 of the 
Code was not properly published and that there were other 
irregularities in the attachment and sale of his property Abdul 
applied in revision to the Sessions Judge asking that the sale 
might be set aside, and that matter was referred to the High 
Court under section 438 of the Code, but the Court declined to 
interfere : vide Abdullah v. Jitu (1). The suit out of which 
this appeal has arisen was brought by the plaintiff to recover 
from the auction purchaser a share in a certain house belonging 
to the plaintiff which had been sold in the manner above 
described and bought by the defendant. The Court of first 
instance (Subordinate Judge of Allahabad) dismissed the suit, 
holding that no suit of the kind would lie in a Civil Court. 
The plaintiff appealed to the District Judge, who confirmed the 
decree of the Court below. Thereupon the plaintiff appealed to 
the High Court, where his appeal, coming before a single Judge 
of the Court, was allowed and the suit remanded under the 
provisions of section 562 of the Code of Civil Procedure foj 
trial on the merits. The*re^oning upon which this, order was 
based will .be found in the f^ilowing judgment iu#n' appeal bv 
the same plaintiff against a a^ilar decree'-* dismissing a sim" 
suit brought by him against* another auction purchaser.* 

‘'Blair, J. — This is an appeal againsb a^smissal by both f 
below of the plaintiiK’s suit npon the ground that the Civil Cotir < 
jurisdiction to entertain it. The plaintiff was under a criminal ch: 
for some reason or other absconded, and the Court believed that he 
sconded in order to escape being brought to trial upon the charge made a, 
him, and it made an order which was followed up by jvhat is^ called a prtex., : 
tion of sale of some immovable property belongij^^o absconder. Th- 
Court was within its rights in making that order, hut, apart^^ron^any other 
irregularities, the proclamation failed to state the time within wfT^bnd the 
place at which the absconder should present himself to save the sa^o of his 
property. That proclamation is an absolute nullity, it being impossible to gay 
that the absconder did not present himself at someplace unknown and withfn 

(1) (1900) I. L. B.., 22 All, 210. 

* Weekly^ Notes, 3904, p. ftf). 
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somo time unspecified. It wAs therefore of oo validity whatever, and not 
worth the paper upon which it was written. Having failed to specify the 
cironmetances under which the property would be saved from sale, and there 
having been no violation of the conditions imposed by (he proclamation of 
sale, no order for sale could legally issue. The plaintiff in the present case 
wishes to get that illegal alienation sot aside, both as against those who are 
< responsible for it and the purchaser atjho sale. There is a provision in the 

Code of Criminal Procedure by which an abacondor returning or being 
brought to the Court by which the attachment was made is entitled to prove 
that ho did not abscond or conceal himself to avoid the execution of the warrant, 
and also that ho had no such notice of the proclamation as to onahle him to 
attend within the time^specified therein. Under those circumstances he can 
claim some sort of restitution of his property. But that section has no 
bearing whatever in the case when the proclamation of sale is an absolute 
nullity in point of law. If then there is no provision in the Code of Criminal 
Procedure for restitution under the circumstances of* this case, and no section 
esfccpt section 89 is suggested to nicjihen, if I were to follow the ruling of 
the Court below, I should beholding that there was no remedy left to the man 
whose property had been soi?:ed and sold under the thinnest and most inde- 
fensible colour of law. I have no hesitation in saying that the law is not so, 
and tbo plaintiff had a right to maini.ain the suit which was dismissed and 
also the appeal which was dismissed. The case having been decided in the 
Courts below upon a question of jurisdiction, this esse will go back to the 
Court of first instance through the lower appellate Court under the provisions 
of section 562 of the Code of Civil Procedure, there to be dealt with upon its 
merits. 

Tfie appeal is allowed with costs/' 

Against the order of remand made by Blair, J., the defen- 
dant appealed tinder section. 10 of tlio Letters Patent, 

Babn Durga Chamn Banerji and Manlvi M%(,ham'mad 
for the appellant, 

Mr* jR. K. Somhji^ for the respondemt, 

'A^iiLEY, C.J,j and Bubkitt, J. — There is in onr opinion 
ie in this appeal, The judgment of onr brother Blair 
trs to ns to be unassailable* It has been argued by the 
' learned vakil for the appellant that Iiardship will be imposed 
upon his clien;^it it^ hold that tlie purchase made by him was 
not a vjjj^and binding pnrehaBe, The statute which empowers 
a OrimrAial Court to sell is perfeetly clear and i^xplicut in its 
terms. It provides that the proclamation shall be published, 
and that the mode in which the proclamation is to bo published is 
given in section 87, Further than that, the section provides 
that a statement in writing by the Court is.suing the proclamation 
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to the effect that the proclamation was duly published on 
a specified day shall be conclusive evidence that the require- 
ments of this section have been complied with and that the pro- 
clamation was published on such clay. Now if the purchaser 
had taken the ordinary precaution of ascertaining whether the 
Court had issued a statement in writing to the effect that the 
proclamation was duly tpublished, he would not have been 
involved in this litigation. There has been carelessness on his 
part undoubtedly, and he must take the consequences of it. It 
appears to us that the sale which purported to be carried out by 
the Criminal Court was in this instance a nullity and passed no 
estate whatever to him. We therefore dismiss the appeal with 
costs. 

Appeal dismissed. 


Before Mr, Justice Blair and Mr. Justice Baiierji. 

AHSAN-UIi-LAH and othees (Objeotoes) u. BAKKHINI DIN 
( Dboeeb-hoddib) .* 

Civil Brocedure Code, section 206 — "Execution of decree — Zimitationr-— Amende 
ment of decree — Act No. XV of 1817 (Indian Limitation Act), sections 19, 
%0and 21, Schedule JJ, Article 179 — Bart payment hy one of several judy* 
ment’dehtors. 

An order granting an application under section 206 of tlie Code of* Civil 
Procedure is not an order passed upon review of judgment within the mean- 
ing of article 179 of the second schedule to the Indian Limitiltion Act, 1877, 
and has not tUe effect of extending the period of limitation for execution of 
the decree. JDaya Kishan v. NanM Begam (1), Tarsi Bam v. Man Smgh (2) 
and Kallu Bai v. Ealdman (3) followed. Kishen Sahai v. The Collector of 
Allahahad (4) referred to. Kali Brosunno Basu Boy v. Lai Molmn G-uha Bo^ 

(6) dissented from. ^ 

A payment made by one of several persons jointly liable under a do** 
otherwise than as agent of his co-judgmont-dehtors, cannot operate to 8avo,';ii^^ 
limitation as against any of the judgment-debtors other than the person 
making the payment. ’ ' ’ 

The facts of this case are fully stated judgment of the 
Court. 

<^First Appeal No. 148 of 1904, from a decree of Pandit Itajnaih Sahib, 
Subordinate Judge of Allahabad, dated the 17th of May 1904. , 

1) (1898) I. L. E., 20 All., 304. (3) (1800) I, L. E., 13 All, 124. 

2) (1886) I. L. E., 8 All, 492.! (4) (1881) I. L. E., 4 All, 137. 

(5) (1897) I. L. E., 26 Calc., 2^8, 

^ 4 :^ 
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Mr. Ahdal Majid and Tlie Hon’ble Pandit Smdar Lai, 
for the appellants. 

Bahu Jogindro Nath Ohaudhri and Maulvi Nahnat-ul- 
lah, for the respondent. 

Blaib and Baneeji, JJ.— This is an appeal from the judg- 
ment and decree of the Snbordinato Judge of Allaliabad grant- 
ing execution of a decree for sale passed on tlio 22nd of January 
1899 against one Zia-ul-Haq and his wife Mnsainmat Gul Bibi. 
The latter was made a party to the suit on the ground that she 
was the transferee of a part of the mortgaged property. An 
application for an order absoluto for sale under section 89 of the 
Transfer of Property Act was made on the 7th of December 
1899 and was granted on the 14th of April 1900. The present 
application for execution was presented on the 3rd of Juno 1903, 
that is, after the expiry of more than tlireo years from the 
date of tlie order absoluto. The application is on the face of it 
barred by limitation, but the decree-holder invokes in aid certain 
proceedings to which Wo shall presently refer. On the 26th of 
September 1902 the decree-holder made an application under 
section 20G of the Code of Civil Procedure for auiondmont of 
the order absoluto. As Zia-ul-lTaq had in tho meantimo died, 
his legal reprosontativos wore made parties to the application. 
Some of those legal roprosentatiyoH being minors, an application 
was also made 'for the appointment of Cul Bibi as their guardian 
adlitem,. Upon this application a notice was issue<i t.) (lul Bibi 
tc'show 'cause why slie should not bo appointed guardian of tho 
fcIs».nors, tho 22ud of November 1902 being tlio date fixed for 
ag. On that date an order was made appointing her 
lian of tho minors, and a further order was passed diroct- 
, notice under section 248, cl. (6), of tho Gnle of Civil Pro- 
cviftire- to issue. Tho learned Subordinate Judge has hold that 
a fresh start for the gj^mputation of limitation was obtained by 
the decre^older frefim the date of issue of this notice, under 
article schedule II, of tho Limitation Act, and that as the 
application for execution was made within three years from 
that date it was within time. This view of the learned Sub- 
ordinate Judge cannot bo supported. A notice under section 
248 presupposes the presentation, of an application for execution 
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and tlie pendency of sncli an application in a Court. No sucli 
application was pending at the time when the Court in this case 
directed notice to issue under section 248, cl. (6). The applica- 
tion pending was the one for amendment of the order absolute. 
Mr. Ghaudhriy the learned advocate for the appellant, conceded 
in the argument before us that an application for amendment 
cannot be regarded as an application for execution. Further, 
although the notice which was actually issued purported to be a 
notice under section 248, cl. (6), yet it called upon the parties to 
whom it was issued to show cause why the application for amend- 
ment should not be granted. So that it was, manifestly, not a 
notice which could be issued under section 248 calling upon 
persons against whom an application for execution had been 
made to show cause why execution should not be granted. The 
Court below was therefore wrong in holding that the notice 
issued on the 22nd of November 1902 saved the operation of 
limitation. 

It was^ however, argued” that the application of the 26th of 
September 1902 for amendment of the order absolute afforded to 
the decree-holder a new start for the computation of limitation. 
If that application be regarded simply as an application for 
amendment, it was not an. application to take a step in aid of 
execution. This was decided in the case of Day a KisJtan v. 
Nanhi Begam (1), and in the rulings referred to in that case. 
It was furtiier contended that the application for amendment of 
the order absolute was, in reality, an application for review' o'f 
judgment. This contention also is, in our opinion, untenable. 
The application in this case was in form and substance an 
application for amendment under the provisions of section 20^.. 
of the Code of Civil Procedure. It does not ask the Court to 
review its judgment in the proceedings under section 89 of the 
Transfer of Property Act, but only prays -that -the formal order 
absolute, which, it was said, did not harmoJiise Witli^J^ 
ment of the Court, be amended. It is, therefore, olea.;^%n ap- 
plication for amendment under section 206 and not an ap- 
plication for review of judgment. The learned vakil for the 
appellants relied upon the ruling of the Calcutta High Court| 
(1) (1898) I. L. B., 20 A15.,«804, 
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in Kali Prosunno Basv, v. Lai Mohun Guha ‘ (1) as supporting 
Ills contention that the order granting' an application for amend- 
ment of a decree under section. 20G of the Code, is an order, 
passed upon review of judgment within the meaning of article 
179, schedule II, clause (3), of the Limitation Act. That ruling, 
no doubt, supports tlie contention of the learned vakil, but it 
is opposed to the view taken by this Court in the case of Daya 
Kishan v. Kanhi Begam (2). The learned Judges of the Cal- 
cutta High Court in deciding the case referred to were them- 
selves in doubt as to tho correctness of their view, and relied 
upon the ruling of this Court in tlie case of Kishan Sakai v. 
The Collector of Allahabad (8). That ruling was considered in 
the case of Baya Kishan v. Nanhi Begam, and it was observed 
that “proceedings under section 206 of tho Code could not be 
regarded as proceedings of the same nature as proceedings under 
section 623.'' The case of /fisAan Sahai v. The Collector of 
Allahabad was explaiuod in the case of Kallu Bai v. Fahiman 
(4), and it M'as pointed out tluit the proceedings which were 
taken in that case wore in reality prooeodings which could only 
liave been taken under section 623 of tlio Code. Wo agree 
with the rulings in Baya Kishan v. JSfanhi Begam (2) and in 
Tarsi Bam v. Man Singh (5) and Kalin Bai v. Fahiman (4) 
referred to in the judgment in that case. Wo are therefore of 
opinion that the application of the 25tli of September 1902 
which professed to bo and was in fact an application for amend- 
ment only, cannot be deemed to bo an application for I'eviow of 
judgment so as to justify tho computation of limitation from the 
date of the order passed on that application. Consequently the 
^''crcc-holder in this case cannot avail himself of tho applica- 
cion made by him on the 26th September 1902 for amendment 
of the order absolute or of tho order passed upon that applica- 
tion. ■ ; ■ 

It lias^/h^owever, been found, and thhj finding has not been 
question '^..y tho learned counsel for the appollanta, tliat on tho 
2lBt of November 1900 and the 13th of January 1902 two pay- 
ments were made by Zia-ul-Haq, which apj^ear in his hand- 


(1) (1897) I. L. E,, 2S Calc,. 258. (8) (1 881 ) 1 . li. H., 4 Alt,, 187. 

(2) (1898) I. L. 11., 20 All.^804. (4) (1890) I. L. H.. 18 All., 184 

(By (1886) J. I). K., 8 All., 492. 
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writiBg, The payments were made by money order, and were 
noted under his signature In the coupon attached to each of the 
two money orders by which the money was remitted. These 
part payments appearing in the handwriting of Zla-iil-Haq 
save the operation of limitation as agaiuvSt his legal representa- 
tives, under the provisions of section 20 of the Limitation Act. 
We have, however, to consider the case of Musammat Giil Bibi, 
who is a judgment-debtor not only as one of the legal represent- 
atives of Zia-ul-Haq, but also in her own right. As legal re- 
presentative of Zia-ul-Haq the application for execution is with- 
in time as against her, it having been filed within three years 
of the dates of the part payments made by Zia-til-Haq. The 
lower Court has overlooked the fact that she is a judgment- 
debtor in her own right. The question therefore is whether the 
part payments by Zia-ul-Haq can enure to the beneQt of the 
decree-holder as against Gul Bibi in her capacity as one of the 
judgment-debtors to the decree* We are unable to accede to 
the contention of the learned vakil for the appellants that 'part 
payment by one of the debtors will take the case oiit of the 
operation of the Statute of Limitation against the other debtors 
who did not make such part payment. The principle upon 
which a part payment saves limitation is that snch payment 
amounts to an acknowledgment of the debt;, which in law im- 
plies a promise to pay. A payment, therefore, by one of several 
persons liabie to pay cannot bo regarded as an acknowledgment 
by any of the persons so liable other than the person making it. 
There cannot be any doubt that a promise by one of several 
debtors to pay; cannot be deemed to be a promise by the other 
debtors, unless the person making the promise is the agent of 
the others. On general principles one debtor, by acknowledg- 
ing a debt or making a part payment otherwise than as agent of 
the other debtors, cannot keep alive the right of the creditor 
against those debtors. Sections 19 and 20 of fhe LilniMiion Act 
do not lay down a general rule to the effect that an \v^\iow- 
ledgment or part payment by one of the debtors saves the opera- 
tion of limitation m against all the debtors. Consequently sec- 
tion 21 of the Act cannot be deemed to be an exception to the 
rule. We agree with the learned author pi* Mitra on the Law 

• 44 * 
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of Limitation that “Becfcion 21 mentions those cases only in 
which the not of one of a sot of persons is likely to Ixi consider- 
ed as the aot of the others and by way of explanation it tells ns 
that even in these' eases the aeknowleilj^niont of one shall not 
renew the period of limitation against others ” page llOl, 
3rd edition), lu this view part payment by /iia-el-llaij (auuiot 
save the operation of limitation against (bil Lihi, and tin* appli- 
cation for execution must he held to be time barred as against 
her in her personal cupaeity as a judgment-dehtor. W e a<!(!(ird- 
ingly allow the appeal and dismiss the appliiaitioii for execution 
in so far as it seeks to enforce the <lecree against < Jnl Dilu, 
otherwise than as one of the legal representative's ol’ Zia-nl-llaq. 
She will get lier costs in this Court and also in the Court below. 
As against tho legal reprosentativos of Zia-uI-Haq the decree- 
holder is oniitlod to exocnto the doorce, and the order of the 
Court below must be allirmcd. 

The decroe-hohler has preferred an objection nndor section 
5G1 of tho Code of Civil Frneediire iti resiiect of the order of 
the Court below rofnsing to bring to sale tho income from the 
markets of Canra and liharw.-iri. As tho ord(n- al)S(dutc obtained 
by tho decree-holder did not order the s;vlo of this pro])erty, the 
deoroo-holder in exoention ol the doisree ohtaitu'd by liim is not 
eutitleil to bring this property to sale and tho order of tho Court 
b(dow in this j-espect is right. Tln^ objeidiion tlnn'ofore fails and 
is dismiss(»l with (josts. ^ 

Ihrree inodified. 
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PEIVY COUNCIL. 

BISHAMBHAR DAS (Pi.aintii'f) ». DRIGBIJAI SINGH (Dbjendant) 

AND ANOTHEE AEBEAD. 

[On appeal from tlie Court of the Judicial Commissioner of Oudh. 

Mindu Law — Endoioment — Succession to property of mahant — Chela — Sucoes* 
sion in management of endowed property under deed of endowment Mart ^ 
gage hy manager — Money advanced out of profits of dedicated property’-^ 
Eight of successor to sue on mortgage. 

A mortgagee who was the mahant of an. order of bairagis or religious 
mendicants, by a deed of endowment dedicated certain self-acquired property 
to the service of an idol, of which he made himself trustee and manager, and 
nominated and appointed the plaintiff, who was his chela, to succeed him on Ms 
death in the trusteeship and management. In a suit on the mortgage the evi- 
dence showed that the money advance 1 to the defendant was part of the profits 
of the estate so dedicated. Held by the Judicial Committee (reversing the 
decision of the Court of the Judicial Commissioner of Oudh) that the plaintiff 
on his succession was entitled as such trustee and manager to maiutam the 
suit and recover the money due by the defendant on the mortgage. 

Two appeals consolidated against two judgments and two 
decrees (9tli August 1900, and 2Lst September 1900) ef the 
Court of the Judicial Commissioners of Oudh, wh6reby two 
decrees (30th October 1899) of the Court of the Subordinate 
Judge of Sitapur were reversed, and^ two suits brought by the 
appellant were dismissed with costs. 

The suits were brought to recover the amounts secured by 
two mortgages, one executed by the respondent Drigbijai Singh 
on 7th Jaduai*} 1890 in favour of Mahant Gopal Das and one 
Munnii Singh, and the other executed by the same respondent 
in favour of Mahant Gopal Das alone on 10th January 1890. 
The question involved in these appeals was whether the appel- 
lant was entitled to sue, either as the trustee of a Hindu idol 
named Sri Sri Raghii Nathji, or as the disciple, heir and succes- 
sor of Mahant Gopal Das. 

Mahant Gopal Das had many years ago become a" bairagi, 
renounced the world and joined the secf of va^^J^^navs, and 
according to the tenets of that sect he severed all /\n action 
with his parents and other natural relatives and led a celibate 
life. In course of time he became a mahant and from time to 

Present Lo-rd Maonauhteit, Sib Andbbw SooiqjDE,' ami' Slit AErHUB WiiioN. 

'' ^ 4 : 


P.C. 

190 

May 11. 
tfune 29. 



1905 


JlSHAMBIIAE 

JDas 

'y* 

Betgi-bijai 

iSlNGH. 




582 THE INDIAN LAW BBPOETS; [VOL. XXVII. 

time adopted various clielas or disciples. Having acquired 
money by bis own exertions he bad erected temples in various 
districts and had established in each of them an image of the 
Hindu deity Sri Sri Eaghu Nathji; the principal temple belong- 
ing to his mahantship being one called the Raj Gopal temple 
at A jndhia in the district at Fyzabad. He had also become the 
proprietor of taluqa Agar Buzurg in the district of Kheri, and 
being desirous that the worship of the deities in the tlireo 
temples, and the other religious and charitable acts performed 
by him should be continued during bis life and after his death 
in perpetuity, he, on 13th February 1889 by a deed of endow- 
ment of that date, dedicated the taluqa to Sri Sri Eaghu Nathji 
of the Raj Gopal temple, and constituted himself the trustee of 
that deity during his life, and appointed the appellant to succeed 
him as such trustee on his death, making provision also for the 
appointment of other trustees in succession. The material 
portions of this deed are set out in their Lordships’ judgment. 

The mortgages in suit were executed in 1890. That of 7th 
January of that year provided, amongst other tilings, that posses- 
sion of the mortgaged property (certain villages) should bo given 
to the mortgagees, and stipulated that, “if in delivering possession 
there bo any neglect, delay, or wickedness on my (the mortga- 
gor’s) part I, will pay interest at the rate of 2 per cent, per 
mensem on thcr entire mortgage money without any dispute or 
quarrel from the date of this document to the date of delivery of 
possession. In both mortgages the mortgagee Malmnt Gopal 
Das was described as “trustee and sarbarahkar (manager) of Sri 
Eaghu Nathji of the Raj Gopal Temple at Ajudhia and zamin- 
dar of estate Agar Buzurg, pargana Bhur, district Klvcri.” 

Mahant Gopal Das died on 20th October 1892, leaving the 
appellant as one of his chelas or disciples, who, having been 
nominated as his. successor by Mahant Gopal Das, and such 
nomination haying been ratified and confirmed by the mahants 
of seveny||l^ j.e neighbouring monasteries was indicated by them 
as mahanu in succession to Gopal Das and assumed the manage- 
ment of all property which was in the posso.sHion of the latter 
at the time of his death, as trustee and manager of Sri Sri 
Eaghu Nathji of the Ea| Gopal temple at Ajudhia and in his 
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own riglit as maliant and heir of Maliant Gopal Das^ and the 
name of the appellant was duly registered ill respect of all the 
immovable property. 

The interest of the mortgagee Munnii Singh in the mort- 
gage of 7th January 1890 was by deed dated 2C)th November 
1897 transferred to Sri Sri Raghu Nathji of the Raj Gopal 
temple under the trusteeship of the appellant. 

The mortgagor Drigbijai Singh not having paid any portion 
of the principal or interest secured by tho mortgages of 7th and 
10th January 1890; Bishambhar Dixs instituted two suits on the 
mortgages on 14th January 1898 against him; making also 
defendants persons who had obtained interests in the mortgaged 
property subsequent to the mortgages sued upon. 

The defendant Drigbijai Singh admitted the two mortgages 
but denied the right of tho plaintiff to maintain the suits, 
alleging that the money secured by the mortgages was not due 
to Sri Raghii Nathji } and that the plaintiff was not the heir or 
successor of Mahant Gopal Das, He also alleged that he had 
given possession of tlie mortgaged property to tlie mortgageu^'^, 
but that they had subsequently abandoned it: and he denied bis 
liability for interest on oitlier of the mortgages. The other 
defendants put tlie plaintiff (jo proof of the inortgagx^s aiul of 
his title to recover on tlie basis of them. 

The material issues were: (1) Is tho plaintiff a trustee of 
the prop<Jtty in suit? (2) If he is not a trustee; has the^plaiutiff 
been appointed a mahant in succession to Gopal Das, and as a 
mahant is he the heir of the deceased and therefore entitled to 
the property in suit? (3) Is tlio plaintiff entitled to inter<'st or 
penalty at tho rate of Rs. 2 per cent, per mensem or not? (12) 
was possession of the property mortgaged delivered to Mahant; 
Gopal DaS; and was it afterwards abandoned by him ? 

The Subordinate Judge decided all* thoVisBUOs in favour of‘ 
the plaintiff. Ho held that the money a7lvance<lf*^ 'I\Iahaut 
Gopal Das on the security of tho two mortgages had » \ dra.wn 
from the income of the endowed estate imd thortdore ludotuu'd 
to Sri ihighu Nathji, and tlie plaintiff as the trusttte and manager 
of Sri, liaghu Nathji was entitled to maintain the mh lor t-lm 
roalii^atioii of the money ; that the same was tlie case with the 
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interest of Mvinnii Singli under the first mortgage^ who had trans- 
ferred it to mahaiit Gopal Das; that the plaintiff was the dis(3iple 
and heir of Gopal Das and as such was the rightful iiiahaut duly 
appointed and confirmed in his place, and, as lieir of (.lopal Das 
was entitled to maintain the suits lor the money secure<i by tlie 
.mortgages even if it be taken to have been advanced liy Gopal 
Das from funds derived otherwise than from the income ol* 
property dedicated to Sri Eaghu Nathji ; that Drigbijai Singh 
did not give possesdon of the mortgaged property to the mort- 
gagees, and in accordance with the terms of the mortgages the 
plaintiff was entitled to recover interest at 2 per cent, per 
mensem under the mortgage of 7th, and compound interest under 
that of the 10th January 1890* 

In his judgment the Subordinate Judge ol)served : — 

“ Mahan t O-opal Das was neither an ascetic (jogi) <>i’ sanyasi, and was 
therefore not governed by the rules of the Hindu X 4 aw prescribed for them. 
Mahant Gopal Das belonged to a sect of ** Mhanf/ TauhmmJ^ The ordinary 
rule of inheritance prescribed by iho .Hindu Daw docs not and cannot govern 
such poophs, who can Iiave neither wife nor children, nor even niotliCr or 
father, with' whom they stiver their connection, no sooner they join the 
order. Their father is their (luru and tludir son, if he can l>e »o coined, is their 
phtla* When a man can have no mipimla, mmanodah or htmihu^ how can the 
rules of inhoritance which deal with tlie rights of theae chiNscii of heirs 
govern such a person P It is contended that the deceased wag the founder of 
anew order of Vauhmpo. Kven if he was, that does not bring him to the 
category of Exhibit 20 (1) must in such case, ho accepted as 

the only guide to the rules of inheritance, which would govern tli|> property 


(X) This exhibit was the translation of a copy of paragraph 4 of 
the wajib-ul-arz of pargana Ilaveli, Oudh, Fyjr.abad district , relating t.o the 
general custom amongst the lambardars and Hhan^holdors, caste Bairagi, 
of the district, as to the rights which obtained generally in the caste. As to 
the right of succession it stated i — **Tho Mahant is authorized to nomiuaie 
any of his own disciples or a gurbhai (brother disciple) as his successor next 

Mahant' after him in his life time All collateral destMUidants of the 

real family and other* relations are disconnoeted. In ilie shriiu' the guru 
(gpirilnal giudp) and chda (diBoipIe) meet together, 'fhe Mahant is autho- 
rized to any of the chelas (disctpIcH) of his shrine to be his 

suecesBor.^fhe person who is nominated as an heir becomes the owmn’ of the 
whole property s he has no^mneern with the property of his real fa (I mh'. .... 
Tim mahant never marries to produce an ofipring. The cluUa (disciple) 
.hreahs up all connexion with his veal family, and becomes a saut (aHc(itic) 
and'has no. concern left with the inhoritance of his real father.” 
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of the deceased It was contonded that G-opal Das was a 

a thekadar, a zamiiidar and a monoy-londoi*, and theroforo he could not he 
an ascetic, who alone is not governed hy the ordinary rules of Hindu Law, 
This I am compelled to say, is founded on a mistaken notion of the term 
ascetic. If by ascetic is meant a 5cr-7iy(rs'/', GopalDas was certainly not one. 
There are, however, different orders of asceticism. Ascetics of the order 
to which Gopal Das and men of his persuasion belong are permitted to 
nc(][uire property, though not for their personal use. Such property acquired 
must belong to their Deity. If this contention of defendants could, for one 
momexit, bo accepted, there would bo an end to the of mahanis in Dehra 
Dun, in the North-Western Provinces— to the several gaddia in Ajudhia, 
lUja Janak, King of Mibhila, was an ascetic of a very superior order. This, 
however, did not prevent his ruling over a large tract of the cauutry.’^ 

The Subordinate Judge therefore decreed both suits in 
favour of the plaintiff. The decree iu the .‘^uit ou the mortgage 
of 7th January 1890 directed that possession of the mortgaged 
property be made over to the plaintiff' in lieu of principal and 
interest due under that mortgage with costs to be paid by the 
defendant Drigbijai to the plaintiff. The decree iu the suit on 
the mortgage of 10th January 1890 directed that on 30th April 
1900 the defendaute.do pay to the plaintiff’ the sum claimed with 
costs, and that in default the mortgaged properties be sold and 
the proceeds of sale applied iu payment of the plaintill’s claim 
for pi;j.ncipalj interest, and costs. 

The defendant Drigbijai Singh preferred an appeal whicli 
came before a Bench of tho Court of tlic JudiciarCommis- 
sioner (Mr. Ross ScoTr, and Mr. G. T. Si*anki*e), who reversed 
the decrees of the Subordinate Judge and dismissed both suits. 
They said : — 

**Tho plaintiff claimed to be entitled to the mortgagee's intercut in tins 
mortgage in two ways. He alleged that such interest was tho property of tho 
idol. Ho also alleged that if it were tho property of Gopal Da», it passed to 
him as G-opal Das' heir. 

** Tho Subordinate Judge found that Gopal Das had dedicated tlie whole 
of tho property of which he died possessed to tho idol. Ho also found that 
the money lent on tho mortgage was advanced aut of Hio profits of the Agar 
Bussnrg estate after it was dedicated to tho idol. ‘ He. also found that the 
plaintiff was hoir to tho property of Gopal .Das, 

<‘It is not disputed that p tho mortgagoo's interest in tuv. Ilortgago i® 
the property of tho idol, tho plaintiff isentitle^io it| but it Isdisputtul that 
that interest is tho property of the idol. 

In Mr, Mayne's work on Hindu Law {•Uh Bdiiion), in jjaragraphs nDfi and 
897 tho distinction is pointed out between anjibsoluto (b‘dicatii<n of priiperfy 
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to nil idol, wliere tlicro is a perfect trust, aud tlio case in wliicli a person 
applies Ilia property to tlio founding of a temple or any otlmr religious or 
cliaritable institutrioii, keeping the property itself and the control over it 
ahsolutely in his own hands, in which ease there is not an absolute dedlea- 
tion of the property, and ilie trust is apparent and not. real. In oilier words, 
a trust must be created in order to make a dedication of property to an idol, 
and unless a trust [is created, there is no dedication of the property, and the 
property rcuiains the property of the owner. Now the oral evidence pro- 
duced by the plaintitf docs not prove that Ciopal Das created a trust in favour 
of the idol of all the property of which he died possessed. It merely shows 
that Ciopal Das, as a devout Hindu, looked upon all the property which he had 
acquired or might acquire as the gift of Sri Raghti Nathji, and therefore as 
trust property, to ho ap) plied to religious and charitable purposes. Where a 
pious man is of opinion that all his propierty is the. property of Clod, that he 
is only a trustee, that the property should be applied to religious and charit- 
able purposes, and applies the same accordingly, he docs not thereby create a 
trust. There is nothing in the deed of endowment to indicate that Clopial 
Das created a trust in resp)ect of any property except the Agar Buvuirg estate. 
He refers to himself as having piassed his life in the worship) of Sri Raghu 
Natliji, and iiftending to pass it in tliat manner, and as having always app>li- 
cd, and intending to appily, his property to good works, and he refers to him- 
self as desiring that after liis death his property may be applied to dolraying 
the expeifses of the worship of Sri Raghu Nathji and to other good works; 
but these 'expressionH are not, 1 think, suiUeient to create a trust in respiect 
of the pro pier ty of which he died possessod. 'fhe Buhordluatie Judge was, I 
think, wrong in hnding that all the property of which Mahant ilopal lias died 
poBBOBsed was dcdicatml hy him to ilie idol in the Raj (lopril tern pile. 

**The oral evidence produced hy the pdaintitl does uot jirove that the 
money lent to the defendant was part of the profits of the Agar ihr/airg 
estate. From the description of (lopial Das in the mortgagi'-iUnul, wliere he 
is described as tlw trustee and manager of tlie idol of Sri liagiiu Nathji in the 
Baj Cropal tempde, it cannot be inferred, I think, that the money lent on tlie 
mortgage was the money of the idol. 

Dor these reasons I am of opiiniou that the into rest of the mortgagee 
was not the property of the idol. 

**It was contended for the defendant that there are four tirders of Hindus, 
namely (1) Brahachari^ he who profcHses to have pirohmged the period of 
studontshipi, and to observe through life the practice of study, pioverty. and 
continence; (2) Grihastha, i.e., a house-holder, the Hindu of the st'cond 
order, who after his course as a roUgious student marries and keeps house ; (a) 
Yanaprastha, i^dhb man who after the term of his housc-holdcrshi p has ex- 
pired has the third order, and has proceeded to a life in the weeds; 

and (4) Sanyasi, the man^who has renounced the world and lives by uumdi- 
cancy,^ most usually a worshir>per of Hiva«-(the meanings of the t<wmH are 
taken from Wilson’s (lloHsary) ; that as (lo|>al Das did not belong to the 
third or fourth orders, he must be held to have belonged to the tu co nd tirder ; 
that tlioroforo the ordinary rules of inhoritaneo govenm the succession to 
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Ms property ; and that as the plaintiff, under those rules, was admittedly not 
the heir of Oopal Das, he was not entitled to succeed to the property of Oopal 
Das. Reference was made to Mayne’s Hindu Law (4th Edition), page 456 ; 
Mitakshara, Chapter II, Section 8. Viramitrodaya (Oopal Chandra Sarkar’s 
translation) page 202 : Jagamiath JPal v. JBidganand (1), and Khooderain Chat- 
ter ji v. Hoohhime JBoistohee (2). It was also contended that if Gopal Das 
were held to be an ascetic, the rules of inheritance governing the succession 
to the property of an ascetic were applicable only to the requisites of his 
austerities and not to any other property ; and that [consequently those rules 
were not applicable in this case, but the ordinary rules of inheritance should 
be applied, 

'^It was not contended for the plaintilY that Gopal Das was a ‘hermit’ or 
‘ascetic,’ but that the plaintiif as the chela of Gopal Das, was entitled to 
succeed to his property. The Subordinate Judge says that, although Gopal Das 
was not a ‘sanyasi,’ the ordinary rules of inheritance are not applicable, and 
cannot bo applied to a person of the order of ‘ bairagis ’ to which Gopal Das 
belonged. Such a person, ho says, severs his connection with his kindred as 
soon as ho enters the ordei*. His father is his ‘ guru ’ (spiritual guide) and his 
‘son’ is his ‘chela’ or disciple. Such a person is permitted to acquire pro- 
perty not for personal use, but for his deity. ^ 

The general rule of Hindu Law is that sons and grandsons take the 
heritage, or on failure of them, the widow or other successors. The exception 
relates to professed students, hermits, and ascetics. The heir of the firat is the 
preceptor, that of the second the spiritual brother and associate' in holiness, 
and that of the third, the virtuous pupil. ‘No one,’ says Mr. M'ayne in his 
work ottllixxduLaw, ‘can come under the above heads for the purpose of intro- 
ducing a now rule of inhoritauce, uxxless ho has absolutely re tired from all 
earthly interests, and, in fact, become dead to tho world.’ The KSubordinatc 
Judge appears to think that if a xnan severs his connection wilh his’ kindred, 
and joins a religious order, a ixow rule of succession is ixitr?)duced in respect 
of his property ; I think, that ho is wrong. Unless a Hindu is a * hermit ’ or 
an ‘ascetic’ tho property which ho loaves undisposed of whi<di was his own 
absolutely, will devolve upon his secular heirs, notwithstanding that he xxiay 
have severed his conncctioxx with his kindred aixd entered a religious order, 
and has become a “ywm” or spiritual guide, and has ** chelae^* or disciples. 
I think, therefore, that although tho plaintiff was Gopal Das’ chela he is not 
entitled to succeed to tho property of Gopal Das, Gopal Das ixot bring a 
“hermit ” or “ ascetio,” As Gopal Das’ successor to the oflloo of mahant^ 
the plaintiff can only succeed to tho property, which Gopal Das held ns 
mahant. The mortgagee’s interest in tho * mortgage, not being the 
property of tho idol, was not so held. Tho plaintiff cons ^m ntly is not 
entitled to tho mortgagee’s interest in tho xnortgnge as Jf ‘ it successor 
of Gopal Das.” , ^ 

Oix this iippeal, wliioli was lunird 
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F. <7. Bonnerfee and IL W* Mowmrpe lor the appellant 
contended tliat the Conrt of the Judicial Coininissioner was in 
cr.roi: in holding i.lnit i.l\c appellant was not orttiihu! to .suooo<h 1 
to his property an the lieir of G opal Das^ uoiMk) in nin tain the 
suits in that capacity and as trustee of the idol endo\uH! by 
Iiiiin The ruoney advanced on tlio security of the mortgages 
was the money of the idol Sri Baghn Nathji, tlu' intercut of 
Munnu Singli in the mortgage of 7tlx January 18!)0 having 
lieeri duly transferred to the idol, and was repayable t.o Iris 
trustee and inanager. The ajipellant was the heir of Gopal 
Dm as regarded all the property of which lie died possessed. 
The sneoession to the property of a Mahant was regulated not 
by the Hindu Law but by ciistonu The custom in this (taso 
was stated in the wajib-ul-arz of the Fy5?;d)ad district of Oudh 
(1) and tlie appellant as tlie chehi of Qopa! Das was duly 
nominated to succeed him as mahant, and was ai>pc}inted and 
installed as his successor in accordance with the custom stated 
in the above document* liofcrenco wa.s made t»o 8!iania Clmran 
Sarkarhs Vyava-stha Ohandrilca (edition of 1H7S, < tnJeutta), V'oh 
I, page 221 and the aiithr)idti<H tlicro (dted, .\ <‘,hcla wa^tlie 
heir of a dccH^ascal nialuuit anil n,s siudi entitled to :i cia'tifumto 
to enable him to hmllect the maluuvt's delits, /S7n’opro/o^,.sA 
Boss V. Joynmn Dosh (2), Th<? lai'^es of Gamld Burl w Oludar 
Puri (B) ; and Bhagribim Bonn v. ./four Brapartm 

Bamanuj Bass (4) were also rel'erred to. 

The mortgagee not liaving been put into possession of the 
property as stipulated ivas entitled to interest as given by the 
mortgages on the money advanced as decreed hy the Hnbordi- 
iiate Judge, wliose decree was correct au<l hud been ivrongly 
reversed by the Court of the Judicial Oomnvis:donei% 

1906, June 2dth — The judgment of their Lordsliips was 
delivered by Sir Anbrew Scorle-- 

In the suits upon which these a|>poals arc founded, tilio 
plaintiff now the appolhuit) sues as ^Misciple and 

successor (^hyliihanf (hipal Das, trusico and manager of Sri 


f* 

(1) Anlo p, 684, note. />•, 

(2) (1866) 6 W . n ., MiM., 67, 


( 3 ) (iH.Sli) r,. It.. 18 I. A„ 10(1 (lor.)! 

I. L. U„ OAII.. 1 (M). 

(4) (JWt4) L. It.. 28 I. A,. ‘4: I, L, 

K,22Cttli!., NW. 
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Eaghii Natbji, of the Kaj Gopal temple at Ajtidhiaj in the 
district of Fyzabad^ in the Province of Oiidli^. to recover 
from the respondent Thakiir Prigbijai Singh the amount due 
tinder two mortgages execnted by him. The first of these 
mortgages is dated tlie 7tli day of January 1890 and relates 
to a sum of lls, 20/3003 wiiereof Rs. 35,000 was borrowed from 
Gopid Das, and F5s. S^OOO from another person whose interest 
the plain tifl'" siibse(|nen.tly acquired. The second bears date 
tlie lOth of January 1890 and relates to a furtlier sum of 
Es. 4,000 borrowed from (lopal Das. In both documents the 
lender is described in practically the same language as Mahant 
Gopal Das, trustee and manager of the Raj Gopal temple of 
Sri Ragliit Nathji at Ajudhiit, and zamindar of Taltika Agar 
BimurgJ^ The respondent Thakiir Drigbijai Singh, who is the 
first defendant upon the record, does not deny the execution 
of the mortgages or his liability under them, but h(^ disputes 
the plaint title to sue upon them. The Subordinate Judge 
passed decrees in both suits in. favour of the plaintilF, but they 
were reversed on appeal by the Judicial Commissioners. 

The facts are simple and of a character not unusual in 
India. Gopal Das, as lioth Courts below have concurred in 
finding, was the ^mahant of an order of bairagis, or religious 
mendicants, and in that capacity was trustee and miinager 
of oeii5ain temples at Ajudhia, dedicated to tlip wu:)rship of 
Vishnu under the name of Sri liaghm Nathji, He appears 
to have been a man of considerable property, a ^^amindar and 
a money lender, and had built one of these temples, called 
the Raj Gopal temple, at his own expense. The plaintiff was 
one of his clielas 'Or disciples and, as a matter of fact, siaumodod 
lum as mahant; but it is unnecessary for their Ij<u'dsliips to 
determine what rights of property he thereby acquired, as 
Gopal Das before Ids death executed a tamliknamu^ or deed 
of endowment, by which he not merely designated his successor 
in the maliantship, but also provided for the mar“^*\|uuib of 
certain property which lux dedicated to the servi^v, of ilie 
tmnples and the worship of the idol* 

3?y this deed, dated the 13th .February 1SS9, Gopal Dixs, 
after rocitiug thati ho had retired frofti the W'orld and was 
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leading a life of oelil)aoy, always engaged in the worship of 
Sri Eaglui Nathji, and spending all he earned by labour 
in good and charitable works; and after setting out particulars 
of the feiuples under his management and trusteeship went on 
to say : — 

“Now it is my heartfelt and sincere desire that after my 
death tho good and charitable work bo continued in future by 
moans of my property ; that all tho property granted by Bri 
llaghu Nathji be after mo employed, as ustial, in tho worship 
of Sri Raghu Nathji and other charitable woi'ks . . . 
therefore, cancelling my former will ... I do hereby 
execute a tamUhncwia” (or deed of endowment) “of my entire 
Ilaka . . . called Agar Buzurg, and valued at Rs. 74,000 
. . . and which is my own self-uo(piire<l property, owned 
and occupied by mo without tho iutorvention of any other 
person, as. follows: — 

“1. I make a mm// of all these villages in the name of 
Sri Raghu Nathji of tho Raj (lopal temple situate at Ajudhia 

“2. During my life I shall myself minuige and deal with 
all these villages as a trustee and umnagt'r, tlu' income and 
profits being appropriated in the worship of Sri Raghu Nathji 
as detailed below 

“8. After my death one Bishambhar Das, my disciple, 
shall be tho trustee and manager, proviilod that I may not have 
during my life-time made any change by nominating any other 
person . . . .” 

Gopal Das died on tho 20th Octolau’ 1H92, withoiit having 
nominated any other trustee in the place of the plaintiff. 
After some litigation, tho plaintiff w'ns installed as his sncce.ssor 
in tho mahantship, and on tho 10th March LS98, on the 
application of the plaintiff, the Agar Buzurg o.'-tato was recorded 
in tho Revenue Register as tho property of Sri Raghu Nathji, 
under thgp^rhfg^Hont and trusteeship of tho pluintifT “in 
the which tho deceased ((Sepal Has) was in 

possession.” i. 

Tho learned’ OommissiojiorH held, ami their Lord- 
ships are disposed to agree with thorn, that “ tlioro is nothing 
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in the deed of endowment to indicate that Gopal Das created 
a trust in respect of any property except the Agar Bimirg 
Estate.’’^ There is evidence that it was the intention of Gopal 
Das to dedicate all his property to the service of the deity^ but 
it is not neccvssary to refer to tliiS; as their Lordships consider 
that the evidence shows that the money lent to the first 
defendant was part of the profits of the Agar Buzurg Estate 
which had undoubtedly been so dedicated. Madari Lai and 
Bhim Sen both appear to be trustworthy witnesses who had 
means of knowledge of these tranwsactions and whose testimony 
is not in any way impeached or contradicted. Their Lordships 
agree with the Subordinate Judge in holding that it has been 
proved ^^that the money advanced to the defendant jNc. 1 
belonged to Sri Thakurji as receipts from the endowed ilakaJ^ 
And as the appellant was appointed by Gopal Das to succeed, 
and did in fact succeed him as trustee and manager of the 
temple property under the deed of endowment above referred 
to, their Lordships consider that as such trustee and manager 
he is entitled to maintain these suits and to recover the moneys 
due l)y the defendant Thakur Drigbijai Singli to tlie trust 
estate under the mortgages. 

The respondents wore not represented before their Lordships 
at the hearing of these appeals, but in the Subordinate <J^ourt 
it was one of the grounds of the first defendant's, appeal that 
he ought not to have been charged with interest at the rate 
of 2 per cenb. per month, and that this rate was penal and 
unoonscionable. The Subordinate Judge held tliat this rate 
was chargeable in tlie event of possession not being given to 
the mortgagee as stipulated in the bond, and that the mort- 
gagor not only failed to give possession, but on the 8tli 
October 1891 wrote a letter to Gopal Das in which Ive said : — 

shall not deliver possession to yon, but will repay the money 
advanced by you according to the terms 
fact the first defendant apiioars to have in 

possession of tlie mortgaged property ^1* the 

profits and produce thereof, and their Lof! r(*ason 

to interfere with the Subordinate JudgevL oerees on this 
point* 
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Their Tjordsliips will humbly advice lli.s Majchiy that the 
appeals iu both cases ought to bo nllowod^ am! that tlu^, <!ccrcos 
iJie Jtnhh^.ial (A>mmissi ought t<’> be set asiilo with co^ts 
and tlD3 decrees of the Subordinate rludgt' re.-f.ored. The res« 
pondenti Thakut Drigbijai Singh nmsfi ptiy ('.osts of the^o 
app< 3 <^hs including tlie costs of the appellant^ i ut, erloc.utory 
potitioDL for addition of parties and consol itlat.iou. 

Apprals alloimi. 

Solicitors for the appellant— Ih'urd and 
King^ 

, tb V, W. 
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APPELLATE GJVII. 


J] (if ore Sir John Sfdulej/^ Knufhii Chief ./fLt/o'i?, oml Mr* JunnHee 
• Sir ffnllmm Bnrkif-t* 

RADHA. KRISHNA DAS and otiibks (PLiViNtirrs) e. THE MHNICiPAh ' 
BOARD OE BENARES (DrrrNDAKTrt.)-** 

AdJh Fo* of P, ami Oudh Mnmeip(iiiiies sief), nerfnm 40— 

AeS (Jeettl) No, I of IlHIO, muAion 47— HtC No, tX tf 3872 (Tmtim 
(hniroel AM), mAiom 05^ 70 ami 7'2 Mnni,^iiml Poord ^ 
Conirori oof e,veeuf ml in monner prr-m'riheti h(/ iote^^Parf performane^*-., 
Jlip/d <f Moard iif tepmiMfe, 

WIhdu^ u coiit raci witli a BoarO, whioli, to jo'fpum 40 

of ATsfc N«l XV of .1883 aii<! Honiioa 47 of Loonl Ao(. Nit. j of HHiO must bo 
exocuttfcl iu *i rariioular foro), ban not boon ho t'Xi'ouiod, no huH. oan bo 
inaintaiDiHl against the Mtuuoiral Board In roH|to€i t inn-oof, nyiaviUintanding 
that part porformanoo of tho ooniraot and iho idaintilT is 

olaimixig inoroly for tlio valuo of work done and <d‘ matm-inls suppHod, Voum; 
(f Co, V. Mayor 4* CorporaHon tf lioyitl Leaminy ton Spa (1) and Mrituh 
ImukitiA Wire Co, w The ^remd thhm iH^trief CouneU ( 2 ) foUowtal 
^Abayi SiS^eatn Slodah r* 7)he Trwhhak Munieipalif y if) quoad hoe dissontcd 
from. 

The plaintiifs^ proprietors of a firm ofcmitratitorH of nonares, 
bronglit the suit out of whicii this appeal lias arisen against the 
Municipitllkmi^^ Benaiais to rcBjover from tho defendants 
l^he pri<?e of stone ballast supplied and 


Es. 









^.hinges for breach of camtrmdi^ with interest 

SaiidoM, Efapi Diitrict 


t pijHt Apk. c of 1903* from th doortw of » 

Judge of Bonarf^^^^ mth nf Novmnbor 

(1) (1883) L. Am. Cttj., 617. (3) l,. u„ ihob, a Q, «. i)„ 4(53, 

• (8) I. L. K., (1008) aa Horn., im. 
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and costs. The plaintiffs’ case was that by his letter No. 2162 
of the 6th September 1899^ the Resident Engineer of the 
Benares Municipal Board contracted with them to take, at the 
rate of Rs. 7-8-1 per 100 cubic feet, 118,186 cubic feet of 
stone ballast for metalling the Municipal roads. They supplied 
29,032 cubic feet of ballast, for whicli they were paid at the 
rate agreed. They stacked 82,100 cubic feet of ballast at the 
Maidagin road and 6,000 cubic feet at Dassassumedli ghat. 
The Resident Engineer arbitrarily appropriated the entire 
quantity of 32,100 cubic feet and fixed the same at 26,100 
cubic feet, and refused to accept delivery of the remainder 
of the ballast which the plaintifis had got ready, and did not 
allow them to perform the rest of the contract, whereby the 
plaintiffs suffered a loss of Rs. 670-8-0. Also out of the 
price of the 32^100 cubic feet of ballast the defendants paid 
only Rs, 664-12-6, leaving a balance due of Rs. 1,842-7-2. 
The defendants pleaded that the contract set up was not 
binding on the Miinicipal Board, because the requirements of 
section 47 of tlie N.-W. P. and Oiidh Mimicipalitios Act, 1900, 
had not been complied with, tliere being no contract in writing 
signed as required by tlie Act. This was the only issue tried 
by the Court of first instance. The Court (District Judge of 
Benares) found that there was no contract in writing as required 
by section 40 of the former Mnnieipalitics Act (No. XV of 
1883), diiriirg the currency of which the agreement relied on by 
the plaintiffs had been entered into, and that in consequence 
of tliis the suit was not maintainal)le.’’' The suit was act;<.)r(l- 
ingly dismissed. From tliis decree the plaintiffs appealed 
to the High Court. * 

Munshi Qohid Prasad and The Hon’blo Ibiudit Mada^i 
Mohan MaXaviya, for tlie appellants. 

Mr. A. B. li/jDCSj for the respondents. 

• 40 of Act; No. XV of 1.883 and Bp Act. 

No. I of UKK) (Ui<^ proHcul) Mnnlci paUticH Act,) arc ii » Noiu'ul 

ionuH. The laUcr lamdH (1) EVory coulmc.t; madl' ^ , ,;uair of a 

Board wliorcof I, lie value or auiovuii c?n‘ocdH twoaty U ^ d sii wriiin?'-. 

Every Hitch eoutiraol, shall l)o Htgacd hy the chair;. K vioo-ehsunnno, 

and a HocroUry : * (3) If a cotilvaei to which ^ wbetton appli«‘H in 

oxccutcd otherwise Uiau in confonuity thercwith» It Hhall not he himUiii^: ou 
the Board/^ 
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STANLEY; C.J. and Buekitt, J.— Tlie question for deter- 
mination in this appeal is whether a suit can be maintained 
for materials over the value of Rs. 20 supplied to a Municipal 
Board whicdi is subject to the provisions of the North-Western 
Provinoes and Oiidli Municipalities Act of 1883, in tlie absence 
of a contract in writing and signed by the Chairman or a 
Vice-Chairman and Secretary of the Mnnicipality, The 
Municipal Board of Benares invited tenders for road ballast, 
whereupon the plaintiffs made a tender whicli was approved 
of by the Resident Engineer and was subsequently accepted by 
resolution of the Board. The plaintiffs acting on the resolution 
o£ the Board supplied some ballast, for which payment was 
made. A further instalment of ballast was supplied, a part of 
whioli the Municipality refused to accept as being of inferior 
quality. The plaintiffs tlien bronght tlio suit out of which 
this appeal has arisen, claiming the value of this ballast. The 
defendant Board set up the defence tliat the contrjujt was not 
binding on tliein inasmuch as the requirements of SiHd.ion *J7 of 
the North-Western Provinces and Ondh Munioipalitaos Act, 
No* I of 1900, were not complied witli. This section ctirrcs- 
ponds with section 40 of the Act of 1883. In tluu'r written 
statement the Board expressed their willingm^ss to pay to the 
plaintiffs Rs. l,091r8-8, the price of the luillast uijtually used 
after daduefting the cost of picking and sorting. This sum 
tlie Board subsequently deposited in Court, and was with- 
drawn by the plaintiffs. The Court below dismissed tlu) suit 
as not maintainable, and hence the present appeal. 

Mr. liyves^ counsel on behalf of the Municipality, based 
the defence of the Board mainly on the ruling of the House of 
Lords in the case of E. Young & Go. v. The Mayor ami 
Gorporation of Royal Learning ton Spa (I) affirming the judg- 
ments of tlie Court of Appeal and a Bench of the (iueenls 
Bench appellants rely upon sinttions 89, 70 and 

72 of^rf|o^|?'^^^||)oubraet Act as taking the <?ase out of the 


AriCt of 1883 

behalf of 


ruling Lords. Section 40 of the M imicipalitios 

83 ^^that (1) every contract made by or on 
a I^ifcillcipal Boards wliereof the value or amount 


(l) (XBBS) L. li, 8 App. 517, 
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exceeds Es. 20, sli^ll be in writing; (2) every such contract 
shall be signed by the Chairman or a Vice-Chairman and the 
Secretary; and (3) if a contract to which this section applies is 
executed otherwise than in conformity therewith it shall not be 
binding on the Board. 

The case of Young c& Go. v. The Mayor and Gorporation of 
Royal Learning ton Spa had reference to section 174 of the 
Public Health Act of 1875, which imperatively requires that 
every contract made by an Urban Authority, whereof the value 
or amount exceeds £50, must be in writing and sealed with 
the common seal of such authority. In that case the Corpora- 
tion being an Urban Authority by contract under seal employed 
a party to construct Water Works, one of the terms of the 
contract being that if the party employed should make default, 
the engineer of the Corporation might employ persons to 
finish it and charge the party employed with the '^expense. 
Default was made in the completion of the contract, and 
thereupon the defendants’ engineer by contract in writing 
employed the plaintiffs, not only to finish the contract, but to 
execute certain additional works not specified therein. The 
plaiotijffs executed the works and the defendants bad the benefit 
of them. The contract of the engineer with the plaintiffs 
was approved of by the defendants, but the provisions of 
section 174 of the Public Health Act wore not complied with. 
A Bench of,the Queen’s Bench Division consisting of Mathew 
and Williams, JJ., on a special case stated by an arbitrator 
held that the contract was not binding on the defendants. 
On appeal from this decision Lindloy, Cotton and Brett, L.J J., 
upheld the decision of the Court below (L.R., 8 Q,B.D., 579). 
Upon the point pressed in argument on behalf of the plaintiffs, 
that as the contract had been performed and tlie defendants 
had the benefit of the plaintiffs’ work, laboiiy and materials, 
the defendants were at all events liable, thorn 
at a fair price, Lindley, L, J., observed;— V qf this 

contention cases were cited to show tha/ * . us are 

liable at Common Law quasi ex contrac ^iy for work 
ordered by agents and done under thou diority. -fho 
cases on this subject are very numerouB and coufiicting,aud they 
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require review and antlioritative exposition by a Court of 
AppoaL But in xny opinion the question tlnis raised does not 
require decif^ion in the present case* We have liere to construe 
and apply an Act of Parliament. The Act draws a line 
between contracts for more than ;fi50 a<nd eoniiractiS for £B() and 
under. Contra< 5 ts for not more tluit £50 need not be si'-abn! 
and can be enforced wlietlior exeented or tiot, and wit.lmnt 
reference to tlie question whether they could be oulbiaaKl at 
Common '.Law, by reason of their trivial nature. But contracts 
for more than £50 are positively required to be under seal; 
and in a case like that before us^ if we were to hold the 
defendants liable to pay for what lias been done under the 
contract, we should in effect be repealing the Act of Parliament 
and depriving the rate-payers of that [n’otoction wliich .Parlia- 
ment intended to secure for them.’^ He further observes: — < 
‘*ItxnayA)e said that this is a hard and narrow view of the 
law; but my answer is that Parliament has thought it expedi- 
ent to require this view to be taken, and it is not for this or 
any other Court to decline to give ellbet to a clearl)* expressed 
Statute because ii may lead to appa,rent hardship;^^ Brc'tt, I 4 . J., 
in his judgment said:— think that tlic nuu'e want of seal 
prevents the piaintiils Irom recovering, and I am lurther 
of opinion, having road all the cases on the point, that the fact 
tliat the defendants had the benefit of the conl.rat^t will nol 
prevent tlicin from setting up the Statute iu nu'^wi'r to tlie 
plaiirtHlV claim. The mere want of a sen.l is a completo 
bar/^ 

On appeal to the House of Ijtords, Lord JUackburn in the 
course of his judgment adojited tlie views expia^s-otl by Lind ley 
and Brett, L.JJ., and at the close of his judgnumt, cummeuting 
on the effect of the view entertained by tlieir .Loialslups, 
observes: — ^^Ht is true that this works great hardship upon 
the now They had an agreement, but it was not 

is possible tlmt if the agreenumt. had Inuui 
undeiH^I^^^/^^^^^guiants might "have esfiabUshml a dcfeiuu) 
on the inetitr|“^4 ‘V^tr part of what is claimed, it is banl on 
the appolkutM,!i^a they ahould not be allowed to raise the 
question. It is, however, for the Legislature to deteriniuo 
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whether the benefits derived by enforcing a general rule are or 
are not too dearly purchased by occasional hardships. A Court 
of law has only to inquire^ what has the Legislature thoiighfc 
fit to enact Lord Bramwell in expressing his concurrence 
stated : — I must add that I do not agree in the regret 
expressed at having to come to this conolusion. Tlie Legisla- 
ture has made provisions for the protection of rate-payerSj 
share-holders and others who must act through the agency of a 
representative body by requiring the observance of certain 
solemnities and formalities which involve deliberation and 
reflection. That is the importance of the seal. It is idle to say 
that there is no magic in the wafer. It continually happens 
that carelessness and indifi’erence on the one side and the 
greed of gain on the other cause a disregard of these safeguards, 
and improvident engagements are entered into. Whether that 
has been so in this case I have no notion, but certtlinly the 
rate-payers of Leamington may well be astonished at the 
amount claimed of them. The decision may bo liard in, this 
case on the plaintiffs, who may not have known the law. 
They and others must be tanglit it, wlricli can only be done 
by its eirf ircemeiit.^^ Lord Watson and Ijord Fitz-Gorald 
concurred. The case of tho British Ins^dated Oonhpany 

V. The Frescot Urban Bidrict Gowicil (1) is an exem|)lifKmtion 
of the stringency with wliich the Courts en force tli?) oliHcrvance 
of statutory requirements. In that case the plaintifls and 
defendants entered into a contract in writing duly soaleO with 
tlie seal of the defendants, whereby tlie plaintiffs agreed to 
light by means of electricity tlie streets within tlie defendants^ 
district for a period of five years for the annual sum of £^550. 
Tho contract, wdiicli was otherwise in conformity with the 
reqiiireinents of section 174 of the Public Health Act of 1875 
in every respect, omitted to specify any pecuniary penalty 
to be paid in case its terms were not Tlie 

])laintiffs duly performed tlie contract on tlie 4 \Miuli| 

have been entitled to the Bums claimed, ir-. ^ if the 

contract had boon valid and binding iij, ^enlbrcoabki 

against the (lefoudants. The cpiestioii ibr r ■' /inloii of t/he 
(1) U Ik, 1895, 2 4C5in 
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Court was whetlier tko contract was void .or not enforeoablo 
against the defendants, by reason of tho fae.t tiuit it did not 
specify a pecuniary penalty to lie paid in ease of its broach 
It was held by Pollock, B., and Wriglit, d., that the enactment 
was obligatory, and that a contract winch d.d not spocily 
any pecuniary penalty couUrnot bo enforced against the lirban 
Authority. To those decisions we naturally attach ]>rolound 
weight. But they are met by the conteution ol’ tl.e learned 
vakil for the appellants in this case tluit in view of the 
provisions of Bootion 66, 70 and 72 of the Indian (jonl.ract Act 
they have no application in the circiuiistancos of tho present 
case. Before we deal with this contention it will ho convenient 
heim to refer to a decision of a Bench of the Ihnnbay High 
Court upon which tho learned vakil for the appellants strongly 
relied, that is tho case of Abaji Sitamm Mixhds v. The 
TrimhaM Mibnicvpality (1). In that ease the plaintiil Munici- 
pality brought a suit to roeover a sum of money from tho 
delejidauts alleging that it was due from the principal <iefcud- 
aut as tho person to whom the right of lovying' a.ml tmllectuig 
eortaiu tolls and taxes had hecu granted am! frmu tlie other 
defendant as his surety. Tlio defence was that the Municipality 
had at a meeting passed a resolution, whic.h was suhsmjiiently 
communioatod to the principal defendant, which had the odcct 
of dispensiirg with or remitting the performance by him of so 
much of his obligations as gave rise to the suit. , 'rim surety 
relied’ou tho provisions of Chapter Vll l.of iTe Indian Coutruet 
Aet as entitling him to a discharge from lialfility. By tho 
re-solution upon which tho defendants relied it was resolved 
that, taking into consideration advorso circumstances, such as 
tho prevalence of plague, famine, cholera and other things, 
and the fiict that the principal defendant was likely to suffer 
loss, it was pr-‘per to remit Rs. 7,000, and that that sum should 
beromi^''’ the sum agreed to he paiil by the jiriumpal 

defeu^^ ^solution was passed by the Cliairtuan and 

. her the . President nor any ollic.ial membor 

was pi\ amo, and it was suliseqiiontly set aside at 

a general at wbich it was ludd unanimously that tho 

" ^ (1) (1908) 1, L. 28 <)». 
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resolution slioul<.\ be cancelled. On behalf of the plaintiff* 
Municipality it was contended, that there had been no remission 
or dispensation within the meaning of section 63 of the Contract 
Act, firsts because there was no communication of the resolution, 
and, secondly, because the provisions of section SO of the 
Bombay Act TI of 1884 had not been observed. It was 
contended that a dispensation or remission under section 03 
requires an agreement or contract in view of the provisions 
of section 30 of that Act. Tliat section provides that every 
other contract or agreement (i,e,j any contract or agreement 
the amount or value of which exceeds Rs. 500) on behalf of a 
Municipality shall be in writing and shall be signed l)y the 
President and two other Commissioners and shall be sealed 
with the common seal of the Municipality.^^ It was held by 
Jenkins, C.J., and Jacob, J., that the mooting at which it was 
resolved to grant remission to the principal defendant) had not 
been duly convened in the manner prescribed by section 27 of the 
District Municipal AcJt, and fnrtlier that, assuming that. there 
was a legal resolution and tliat it was eornnninicated as alleged, 
still, inasraucli as a dispensation or romissiou under section 63 
requires an agreement or contract, the resolution was of no 
legal effect since the provisions of section 30 had not l)een 
observed. So far this judgment is unfavourable to tlio appellants. 
But in tlie course of their judgment tlie leanied Jitdges referred 
to a point , which was raised by tho Advocatic-Gencral before 
them for tlie first time, and tlien only as the result of an Investi- 
gation made in the course of the hearing before them. It 
appeared tliat tlie contract under which, the principal defendant 
became entitled to levy and collect the tolls was not under 
seal and so failed to comply with, section 30, to which, we have 
alluded. The Advocate-Goncral, relying on section 23 of the 
Indian Contract Act, asked tlie Court to liold that there was 
no contract at all under wliich the pi aiuti ty could 

claim. Tho Court dealt with tliis argumoj:; ^^i^owing 

passage Apart from the* foot that thisf , „ ouisitbi 

tho pleadings of the parties, wo 0 in another 

reason wliy wo cannot give efibet to tlu^^ mention. It is 
well recognised law in England that tliougli a (,;ontrac,t a 
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corporation must ordinarily bo nnder seal, stil.1, whore there is 
that which is Imown as an execnted consideration, an action 
will lie, thongh tliis formality has not been observed. Notwith- 
standing section 2d of tlie Indian Contract Aid;, we sec no 
reason for not adopting the same view of the law here. For 
wo think whim rega.r(i is had to the princiido on which tho 
English Courts have proceiHied, it is (dear we do not run 
contrary to any provision of section 28 of fho Contract. Act 
in liolding that in tld.s country too, as in England, whore 
there is an e.\e(mted consideration, u suit will lii^ oven in tho 
absence of a sealed contract. And on the facts of this case 
we hold tliat there has been an o.vecnted consideration. It 
is, however, at tlic same liime manifest that the doctrine we 
have here applied will, on tho facts, in no way assist the 
defendant’s contention that the performance of his promise 
had l»een* legal!)’' disponsed with or remitted.” Section 23 
of tlic Contract Act is tho section which ])rc.'^crihes that the 
consideration or olijcct of an agreement is lawful nnlc,s.s, among 
other things, it is forbidden by iiav or is of such a natnroth.nt 
if pormitied it w’ould defeat the provisions of any law. We 
think that tho statement of the law thus laid down is too widi*. 
According to tho ruling of the llonse of Lords, to whiidi wo 
have TOfcrred, an action will not lie in England agjiinst a 
Corjwration which is governed hy an Act such as tho I’nhlic 
Health Act of 1876 in tins alrsence of a scaled conjiracl, oven 
though -thoro is an oxeentod consideration. Ii. viow of the 
prohibition contained in section 80 of the Act to wliich wo 
have referred, that no contract or agreement not, e.xecntod as 
therein [irovided slionld bo binding on a Municipality, the 
contract entered into with the defendants was not, we think, 
enforceable, at all events a.s against tho Municipality, even 
thongh there wiis an. executed consideration. Apart from 
Bcctions (j6»27ujuu*]L.y2 of tlio Indian Contract Act, it ai»pefirs to 
ns aont entered into hotw'con tho appellants 

and tin. '\Mnnioi])ality not having bmm committed 

to, writing" id as reipiired hy tluj Muniinpalities Act 
cannot foriu- ..^Lasis of any suit against tlm Municipality, 
netwithbtauding tliat ballast -was supplied in pursuaniic of it. 
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But sections 65^ TO and 72, winch have been relied upon by 
the learned vakil for tlie appellants, we think, afford him no 
assistance. As regards section 65 it seems to be applicable to cases 
in which an agreement is void by reason of mistake or impossi- 
bility, or in consequence of the want of a legal consideration. 
The illustrations aniiexecl to the section point to this. The section 
opens with the words: — When an agreement is discovered to 
be void or when a contract becomes void,” and applies only 
to such cases. As an illustration of the cases in which an 
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agreement is discovered to be void the following is given 
A pays B Rs. 1,000 in consideration of Ws protnising to 
marry C., A’s daughter. C is dead at the time of the promise. 
The agreement is void, but B must repay A Rs. 1,000.” Here 
the parties entered into an agreement in the mistaken belief that 
C was alive, and there was a total failure of consideration for 
the payment of the Rs. 1,000. In the case before us the 
agreement entered into between the appellants and the respond- 
ent Municipality \vas not discovered to be void. Tliero was 
no illegality in the action of the Municipality in passing 
a resolution accepting tlie appellants’ tender, and thorofbre 
it cannot be said tluit the agreement, if any, constituted by tlie 
tender and acceptance of it, has l)een discovered to be void. 
The agreement is unobjectionable, bnt it did liot ripen Into a 
binding contract by reason of the neglect of ^he parties to 
comply with the provisions of the Bcctiou under wliich the 
Municipality could alone contract. The subsequent words of 
the section, namely, ^Svhen a contract becomes void” evidently 
have no application l)ecause there was no contract. If wo 
were to hold that this section was applicable, we should rendor 
nugatory the salutary provision of tlio Municipalities Act wliich 
provides that contract executed otherwise than i n con formity 
with it shall not be binding on tlie Board.” ; I/ikewiso section 
70 appears to us to have no application. provides 

that where a person lawfully docs anytliin^'^ pmv^m 

or delivers anything to liim not intendiii^^. : .tuituusly 

the I'lerson enjoying tlie benefit of tlie hsms act shall 

be bound to make compensation to the fonm., iu n^sptEjt of nr 
to restore the thing so done or delivered. Assuming, Init 
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wifekout docidingj that thi;^ Boctiou liaH any applii^ation^ we 
find that the appollant-i cannot I)c soitl lo have lawfully 
delivered to the Municipality the balla-^t Nvhich tlu^ invard Ijiih 
not nsed. Tlio [ilaintifi^j without any lega,lco:)ntiaicta:iitlioriij5-- 
iog them in that IxduUf, chuB lay <hnvn halla>t on the side 
of a public road* That laillaBt has not Iwon iiBtal l>y tJu' Mnnliu- 
pality Bave to the extent for w'hich the pj'iecj lis. Jj()UT8-8 
luvB been paid to the appellants^ thaf» f.lie sum lodg<‘d in 
Court and drawn out by the appellantB. 1'he Municifuility 
has not enjoyed tljo benefit of the remainder nf tlu^ ImllaBt* 
The Bection nowliere impoBCB on a i>arty any obligatiiui to make 
compensation in respect of that of which he lues not* enjoyed 
tlie benefit Section 72 also does not a}>pear to us to help 
the appellants. It [vrovides that a, [xu’son to whom money has 
been paidrOr anything tlelivored l>y *misti‘ike or under coercion 
must repay or return it. The, l>:illaBt in (his (».asc wa.s neither 
delivered by misiako nor under coercion. 

.hVr tliesc reasoiiH we think that the dctusion arrived jit 
by the Court buloW' was t.‘orri‘(.'t, ^\"c iheridore dismiss the 

appeal with costs. 

A jijkif I illHUblsmuL 


lUifvro iSir Juhii ISitndtp, Knhthk Uhivf Juaiin^ taui Jlr, 

hSir V' ilium Hkrl'Ul* ^ 

AlJBl'UU LA'L AN‘.D OTiiKiw (l>K.iMaNM:>A,N'r,s) r, UA'M ilHAJAN UA.!.* A;Nl> 
oruKJos (UaAi^'-i'tK rn). *** 

J^rti'-omplwih-^ W(tjilh uUarx- '■-^ConHlruvikm vf Pkrili Um uf villupv. 

iihiu Bdpanilo mahtLH IVmuHMnit of iuvusiinp idoJilMiloa',: tun lo pro^' 
irmpHoih viipml mrlmlim itPo WftjilunlotrzvH of mm nutholti, 

Whoro OE parUtiott of a viUit|^o ian.» two Hi’|):oMio iirahitlH ilio provmlons 
of a former wajib-ul-ar/,, which recordiMla cuniosu of pre-empt an 
ia favour of, amongat ofchorH^ ** oo-HharerH lu iho vUlagey wore copioitacr- 
hMm into the wjxi i boil-a ryi of each of the mnv mahala, it waa hdUl ihat Mm 
effoefe to the oo*Hharersi iu each of the luov muiovhs rightn 

of pre-o?*^ V A ** village ** (//rtrm, nv doh) in not the mimo 

thing aa '"Hunt not he oaufouinUHl iherewlih ; nor dooH tho 

breaking up An to ioparat© inahak of noc(‘HHity dt\^<troy all the 

First Appeal No. 270 of 1902 from a decroo of Habu iUpiu Uehari 
Mukorp, Snbordinato Judge df OawnporOi dated tho 9th Septmubor itKiC. 
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exisliiug rigiits as to* pro-omptiioa of tlie co*sliarcrs in tlio village. Golkal 
Bingli. v. Manrm Lcil (1), Maia Din v. Maliesh Drctsad (2), GImre v. Man 
Singh (3) and Dalganjan. Singh v. Kallca Singh (4i), referred to. 

This was a suit for pre-emption of certain shares in various 
villages^ and arose out of the following circumstances. At tlie 
time of the last revision of settlement each of three villages, 
iiamelj, Anti^ Dhundar and Phalra formed a separate rnahal. 
A fourth village named Lalipur consisted of three mahals, 
Phalra still continneB as one entire nrahal. After the last 
revision of settlement there was a perfect partition of the 
villages Anti, Dhundar and Lalipur, whereupon one of the 
three mahals in inaiiza Lalipur was divided into three mahals, 
namely, Mahal Maniar Singh, Mahal Sheo Charan Lai and 
Mahal Earn Charan LaL The plaintiffs became the owners of 
the entire Mahal Sheo Charan Lai, and the defendant Maniar 
Singh of the entire Mahal Maniar Singh. In maums Anti 
and Dhundar the plaintiffs are co-sharers in Mahal Huknm 
Singh, while tlie defendant Maniar Singli is the sole proprietor 
of Mahal Dal Kiiar* The plaintiffs were before partition 
admittedly co-sharers with the defendant Maniar Singli in the 
four villages l)Ut Biiieo ]>artition they tire not co-sharers in any 
of the now iiuilials in whicili the property, the suliject-rnatter of 
the suit, is situate. This property was sold by M'aniar Singh 
to the defendants 2 — 4, who arc strangers, and^it is this sale 
wliich tlie plaintiffs seek to pre-empt. At the time of partition 
a new wajib-iil-ar^; was prepared for eacli of tlie new mahals, 
but these wajib-iil-arzes record tlie custom of pre-emption as it 
previously existed : tliey are in fact vorl)atim copies of tlio old 
wajib-iii-ar5*!:es of the villages before partition. In iho case of 
Mahal Musammat Dal Knar in maima Anti tlio now wajib-uL 
a r^; thus describes tlie custom; — ^^‘When a co-sharer sells his 
share, it is pnrcliased, first, by a near sharer, then a sliarer in the 
thoJe^ then a sharer in the village, then a stramrer uudis itd^ Tn 

the case of Mahal Musammat Dal Kn.lJ / Dhuiular, 

the new wajib-nl-ar^ recairds the custom as lol- 

lows Wlien a co-sluiror wishes to sev^'k,,. v? his sliare, 

then, first, a near sliarer, after liim a shai':||*;'|>" lO •paitiy tlum a 

(1) (vanr,) 1 . 1,. li., 7 All.. 772. (3) (isnr,) f, u. it., 17 All., 2?(?. 

(2) Woddy Not«s, 1802, p. 100. (4) -(1800) I. h. H.., 22 All., 1. 
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sha.ret in ttio village takes it, Wiien none of tliose takes it, 
then a stranger gets it,^^ In the case of Muhal Maniar Singh 
in maii7ia Lalipiir the custom of pro«emption is t-hus ri't'ortied in 
the new wajib-ul-ar/, When a co^sharer sells his sluire, tlien, 
firs% a near sharer, and after him a sharer in the, village takes 
it* Wlien none ot’ tliese takt'S it, tluni a stratigiu* gu'ts it/’ The 
defendant Maniar Singli Imving sold the |n*opert»y U> a. sl.raitger, 
the plaiuiins ela,imed the right of j>re™emption as iKung sharers 
in the villages in which the inahals are situate, portituis of 
■which were the subject“iuatter of tlm sale. Jt was uilmitted 
that the plaintiffs are entitled to pre-empt t-lu^ sale s<> far as 
regards the poi4ion of property sold whicjh is situate in manza 
Phalra, but as regards tlie residue their claim was resivsted on 
the ground that tliey were not co-sharers with the veiidor in 
any of the other mahals, shares in which belonged to the defen- 
dant Maniar Bingh, 

The Court of first iiisluuce (Suliordinate Judge of‘ Cawupore) 
held that the <‘ase was governed l>y the de^fisiou in tlu' (aise of 
Mata Din v* Mahinh Bramd (1) and diH 5 reed tlu) plaiiitills^ 
(dainu lie (buml, however, that the junee uuoitmmed in the 
sale-deed, namely, lis, (>,600 was lhd»itii>us t'> tlu^ extent of 
Es, 2,B40, and tliat the inu^ |>rice was Es* *!,,100 only. The 
defendirnts vciuiecH thereupon appealed to the High (-ourt. 

The ]loi/l>1e Tandit Sumlar Lal^ for tlu^ apptdlants. 

Babu Jogindro Nath Ghmdkrl^ ;unl Pamlit Moll Lai 
Nehm (for whom Pandit Makm Lai Nvhru\ for the riis- 
pon dents. 

Stant.ky (4rI.~T,ho main (|uestion raiscnl in this rqipeal is 
one upon which cousidct'al)Io divergence of opinion is to be 
found in the judgments of this High Court, it arises in a suit 
for pre-emption brought by tlie plaintiffs to have a,n allegcal 
right of pre-emption eBtablished nnder the following (viremm- 
stancoB* f the last revision of Hi^ttliummt eacdi of 

three viljjr Anti, Dhnndar and Phnlra formed a 

separate \ , Srth village named Lalipttr consisted of 

three mahalst i. still continuoH as one emtire mahaL 

After the last *^0 of Hettlement there was a perfect partition 

^ /(B Hotra, 180 % m 

# 
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of the villages A^iti, Dlumdar and Lalipiir, whereiipon one 
of the three malials ill maiiza Lalipiir; was divided into three 
mahals, namely^ Mahal Maoiar Singh^ Mahal Sheo Charao Lai 
and Malial Ram CharaTi Lai. The plaintiffs became the owners 
of the entire of Mahal Sheo Charan Lai, and the defendant Ma- 
niar Singh of tlie entire' of Mahal Maniar Singh. In maiim Anti 
and Diiundar the plaintiffs are co-sharers in Mahal liiikum 
Singh, while the defendant Maoiar Singli is the sole proprietor 
of Mahal Dal ETiiar. The plaintiffs were before partition inlmit- 
tedly co-sharers with the defeodaut Maniar Singh in the fonr 
villages, but since partition they are not co-sharers in any of the 
new mahals in whicli the property, the suliject-niatter of the 
suit, is situate. This property was sold by Maniar Singh to tiic 
defendants 2 — 4, who are strangers, and it is this sale which 
the plaintiff's seek to pre-empt. At the time of partition a new 
wajib-nl-arz was prepared for each of the new ihahals, but 
these wajib"Ul-ars5es record the custom of pre-emption as it pre- 
viously existed; they are in fact verbatim copies of the old 
wajib-nl-ari^es of the villages before partition. In the case of 
Mahal Mnsammat Dal Knar in mau^a Anti the new wajib-nl- 
arztlius describes the custom: — ^^When a co-sharer sells his 
share, it is purchased, first, by a near sliarer, then a ^harer in, 
the thokjtlimi a sharer in the village, then a stranger gotsit. 
In the case of Mahal Mnsammat Dal Knar in mriruza Dhumlar, 
the new wajib-ul-ari^ records the custom of pre-emption as fol- 
lows;-'-'When. a co-sharer wishes to sell or mortgage l.iis shares 
then, first, a near sharer, after him a sharer in the 'paUl, tlum a 
sharer, in the village takes it. When none of these takes it, then 
a stranger gets it, In the case of Mahal Maniar fSingh in 
maui5a Lalipur the custom of pre-emption is thus rcuiorded in 
the new wajib-ul-arz When^a co^sliarer sells his sl.iare, then, 
first, a near sharer, and after him a sharer in tlie village takes it. 
When none of these takes it, then a str,‘j-T"-T^ Tlu^ 

defendant Maniar Singh having sold the p;^'" ’ ' 
the plaintiffs claimed tlie right of pre-emi,^^^ ^ \ sharers 

in the villages in which the nmhals are *^^**'‘^ ‘6* which 

were the siibje<di-matter of tlio sale. It atited that 

plaintiffs arc ontiLled to pre-empt the sale sc fhr as iH^gartls tlie 
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portioo of p,ri)|)orlty Hold wluoli in hitiiuite in but 

a>s rego-tds t.lio rasidno fjlieir olaim ih reHinkMl on t.hc grounds 
tluit) ibey A\ero io»t oo-sbarcrH wiili tlio voiulor in ajiy cd’ilio 
olilRo: sliaros in wbiob belonged to ibo dof*oudiiiit> Maniar 

Bingiu 

Tbo kuirnod Bnl.mnlinato bold iba.t l-lio oa.si^ was gov- 

oriuul by tbo din^ision in tlio oiiso of MaM \\ illi(!h\^h JMmttl 
(1) and (looroci! ibo plaintiHVf olainn Ho fnind^ bowawaob tbat 
tlio pruH) lUiod.ionod in t!io HaloHlooil, nunudVj Ivs. C>/H)0 was 
ficliiions fa) Uio extent (d.Mis* and that iho tnio price was 

Es* 4^100 only- .From his doortu^ ttliiH appeal 1ms boim pre- 
ferred. 

The appellanlis bavo raised before ns Hh) tarn (toi lion (I) that 
the plai.nti;lls^ not lusing co-sliarers in any of’ tlu^ malials in 
which tlu) property is sitiia/tsw aiai not tad-i tied t.t> pre-empt the 
sale, eave in regas'd to t!n^ .[portion wdiieh is sitnato in iimnza 
IMmlra, a.nd (2) that t.lio true aini>nnt of the pmoduise money 'was 
J.is. dyoOO ; a.-nd if IJic phiintiils are entitled t»o pri'-ionpli tiui sale^. 
they must pay this nmonni. 

[V\h^ plaintiil'i r(rsjHnid<nd:i:d ea'OA is thatj tlnnigh t!nw a.re not 
t!()*sliarers in the maln-ils in r|mAhtivni, thiAy aia^ eo-^duirers in the 
giUm or villagOj and as studi Indnng to tiie last (dass i>f 'pre- 
emptora numtioiuHl in tlie new as Nvel! as tim old, wujib-nl-ariges. 
Tile tlefendasits appedlanls contend that the won*<I or vil- 

lagOj as used in th<^ new wujib^u Hanses ought to be (sTustruod as 
e((uivaloidi to malml^ and therefore the plainiills had no pre,- 
(unptive riglits. Hioy rurther eont«*nd (.hut each new wajib-ul- 
arz is evidema^ (dmuanda^aidi entered iiilt» betwetsj tlio (‘,o-sharers 
in cacli now mahaJ^ and that, the plaititills being no parties 
to the W'ajil)“nFar7A^B of the malmis in ([uostion^ caniiot take ad- 
xnuitago of or sue nj)on smdi contratit, 

I shall first dea.I with t!m last mentitmed contention. There 
appears to xci \ dy answer to namely^ tlm!» tin', lu^w 

wajibmiljj^ fot recortl a contract but a pre-exist.ing 

custom \\ ^ %es desired to jmrpeiualo* Tlio old wajiln 

iil-mms f(^A% 'ght of pre-mnptiun existing by custom^ 

and the new \v recombd the determination of the 

(1) Waojdf Hotoi, mm, ih 'loct 
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old proprietary body to retain the old custom notwitlistaiidiog 
the disintegration, of tlie villagCvS for fiscal purposes^ If the 
right intended to be recorded in the new wajib-iiharzes wore a 
riglit springing from contract^ it \¥Oiild not be properly des- 
cribed in the wajib-iil-arzes as it has been^ namely^ as m-sfo/n® 
As Stracliey^ C.J.^ observed in the case of Dalganjan Singh v. 
Kalka Singh (1):— When a Seiifclement Offi<3er records a custom 
of pre-emption in the wajlb-iil-ar55 of a new malial created by 
perfect partition of an old one, what is that custom ? It cannot 
be something absolutely new, 'Or tlio word custom would be a 
misnomer. It must tlierefore bo sometliiiig which existed before 
tlie new mahal and before the partition, sometliing tlierefoi‘e 
which existed in the time of the old mahal, which lias survived 
the partition and which is recognized as still applicable within 
the new mahal. In one of the cases cited to ns, and no doubt 
in many other cases, the Settlement OjBlcer simply copied 
verbatim in tlie new wajib-nl-ar7. tlie pre-emption clause of tlio 
old one. This implies that the ohl custom thns continued is 
regarded as a custom of the co-sharers still applicable to all who, 
notwithstanding tho partition, stand in tlm relaiiion of <]C}- 
sharers,~not a custom necessarily confined to co-sliarers wliile 
members of the coparcenary body of tlie old and undivided 
mahal. In this view I entirely concur, lilrom tlio fact that 
all the members of the coparcenary body of ca'ch of tho old 
undivided* mahals accepted on partition the pre-om})tion clauses 
contained in the old wajih-ul-arzes, it is manifest, ITliink, tliat 
tlieir intention was to keep in force tlie old custom. The 
present case appears to mo to he on all fours witli i;ho case of Illata 
Din V. Maliesk Prasad (2), which was decided by Mahmeod, rF. 
In that case where a mauza originally consisting of one mahal 
was divided by perfect partition into throe malials and a 
separate wajib-nl-arT; was prepared for each of the new mahals, 
in which was inserted tlie following to pre- 

emption The co-sliarorB of tiio inanzj;- ' " \l;ha,t («ltey 
pay tlio proper price, can become pre-ep''. 


. ' ■^traiisier 

- - --- ; 7--'- - 

was not) liiuitod to co-sluirors in tho mahal flijT 'ih the iir<i[)i)rty 


of property is made , " it was hold that thej^^. ^ ; 


(I) (I8UO) L L. Iv’., 22 Al!„ 0. 


(2) Wut;Wy N(tt.>H, IK!!2, p. Bin, 
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■sold was Bitiiate. There in bd f()ree therolbre, in my opimoii^ 
in the coiitoiitioii. tliat the plaiivtiffB are not in a position t;o 
take advantage of tlie provisions of the new wajib-nl-arvies. 

Tliis huids riH) to tlm of the true constniotion 

of tlie clauses as regards pre-emption in tlu', new wajib-nloirzes. 
In clear and umK|nivoeal terms the right of pre-einptinn is given 
to sharers in tlie gaon or village. Now whel.lu'r t.lu^ word 
denoting villag(^ is the Hindi word gmm^ or iilxo Araln'c word 
mimzdf or the Tersian word dek^ there is no ainldgnity about it. 
It means a village and not part of a villagOj or a mahal in a 
village. In Wilsoids Glossary mam^ia is defined as one or 
more clusters of habitations and all the lands belonging to their 
proprietary inhalntants : a maum is defined by authority to l)o a 
parcel or j)ar(H.ds of lands having a sepn.rate name in the revenue 
records and of known limits. In tlie case of Cr(i/ro/, tilnghw 
Mmmm Jjid^ {I) PiMmnrn CIJ.j and Mahmnod^ .1,, ImUl that 
the term Spillage/ as used in a \vajib«-uI»-arZ| tnennt a definite 
area of land with liouses upon it, and does not neeatssarily imply 
a joint ownership (»f such land, inasmmdi as n.fter partition there 
may remain some iannrnnnity of iiiterests and things held ami 
used in common liy all the inhabitants. FAMU'y <»ne wlno lives 
in that area has a. share in it amd tltertdV»re may lie regarded as 
a sharoh<jlder witliin the meaning ol' the \vajjb«ni-ar>?. In that 
case it wan coiftemlod thati after perfect piMdltaon the whole of 
the inhabitable and cultivable area of the village being al)so- 
Intely divided and the joint owmership of the shanks determined, 
there ceased to be any entire thing which <a>uM bi^ called a 
village in the sense in which the term w'as nso<l in the wajib-ul- 
ari^, for the reason that eacli of the origitial <u>*-sharors was the 
owner of a separate property* The conteniitju was properly, in 
my opinion, rejected. A village does not cease to e-vist by 
reason of the snbHlivision of its area for fiscal pnrpoHcs into 
separate the case of Mata Dlny. Mtthrnh rnmtd^ 

(2)Malujjif iOH judgment says 1 cannot interpn^t the 

word Hn|^ \n (dher than manm* I (jannot limit it 

by saying Inf imeans a nmhal, bt'canso f am aware that 

there may be a ^ ineliuling many maums. There may be 
\l) (1B86) LL.E,,‘7 . , {%) (ISII5J ,L ,D. U., X7 Aik, m 
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a manm incliicling more thaa one mahal^ as in this very case. 
The two terms maiiza and mahal are not convertible^ and so 
long as the wajib ul-arz is explicit no reason is shown against 
its ordinary- meaning. I understand a manza to mean a maima 
and a malial to mean a mahal, and will not depart from the 
safe rule of interpretation by holding otherwise in the present 
case that the word ^mauza’ only means a ^ mahal. ^ In the 
case of Qlmre v. ilia/??/ Singh (2) my brother Knox passed tlie 
following comment upon the decision in Mata Din v. Mahesh 
Prasad This was one of those cases in which the village re- 
cord of custom prepared after partition was a verhatvm copy 
from the record of village customs prepared at the time of 
settlement. In that case, whether from accident or of design, 
the record of village custom prepared after the partition con- 
ferred in express terms a right of pre-emption upon the co- 
sharers of the maima. In that case the word manza- was deli- 
l)erately used after partition had not only been intended but 
liad been completed and not used as ^ deh ^ has been in the 
present case when partition was not yet within the horizon. 

I gather from this that my brother Knox did not disapiirove 
of the ruling of Mahmood J., in tlie case to wdiicdi 1 have 
referred. The decision of my brothers Blair and Banei^ji in 
tlie case of /Su/c/uZeo iVmsYtd v. Diorga Prasad, Setamd Appeal 
No. 782 of 1902, as yet nnreported, is in entire agroernent 
witli the decision of Malimood, J. Finding tlien no ambiguity 
whatever in the terms of the new wajib-nl-arzes it appears to 
me that the Court is bound to construe tliein according b) 
plain sense of the words used, and that wc ought noti to ptit a 
construction contrary to the plain sense in view of any thing 
die/ions* the documents. So interpreting the wajib-ul-arms, the 
decision of tlie Court below upon this branch of tlie case ajipears 
to me to be correct, and the plaintifis are entitled to pre-empi* 
the sale. 

It only remains tlien for me to considei'^^ ' " "’^taon <>f thr 
price which was agreed to be paid for/ It ap- 

pea,rs to mo t.hat the linding of |he Ci|,. ' \pon this 

(piestion cannot he supported. It is lar.gf;-|^ -.iseil iipuii the 
evidence of the patwari Madari Lai, who/^". tliat a sum <d' 
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money wMcli was , handed over before the Kegistraij namely, 
Es* 2/1:71 vnis siibseqtiontly handed bacdv to the Annulees in the 
|)n\sen(a^ of a iiTiiiibor of persons. Ilis evidence appt^ars to me 
to bo wholly iiieredilde. It is highly improbable Unit parties 
who were engaged in a device to ]>reclndo pre-emption by in- 
Ihifciiig tlie price’s wonld^ Juuiding oveivi:nDii(:vy inH.ho pre- 
seiica^ of the Ei^gistrar^j immediatoly take it bucjk in the presoiua) 
of a lunnlior of persons* The allegation is siippin'icd by the 
K^liatejnont of MaAlaia. Jarl. alone. He deposed that tlu> money was 
returned ill the presence of six persons amongst wimm were 
Gaya Din and Mangli Tiwari. Both Gaya .Din uml Mangli 
welt) exaiiiiiuxi oil belmlf of the appellants and both give the 
lie to Matlari Lai saying that the money was iH>t returned in 
their pre^H)nce* Mangli says that Blaniar Singh took the money 
and wont homo along with, him. I have no hesitation in com- 
ing to tiiommudiiBion that t1i.e evidence of Madari Lai is no- 
i;riistwort!iy. There is no other evidence to support the firuling 
oi‘ the Court below. I see no reason for distrusting the evidence 
aiTorded by the sn hvdeed and the witnissses who Uotify to the 
payment cd’ the entiia^ lainsideration mentitmed in tlu^ deed. I 
wouhl tlnuadbre allow the appeal aiul modify the decree 
by increasing the amount to be paid by the plaint! Ifs on pre- 
emption from the sum of lis. (ilil to Bs« 2^f)71 and would extend 
the time lor pa^nnent* 

JliiiUvUTT, J,— Ilaving had. an opportunity of perusing the 
judgiuonli of the learned Chief Justice I have conu^ (though 
not without some hesitation) to the conclusion that his decision 
as to the meaning to be given to the words miuma or ^LledC^ 
when used in a wajlb-uLarss is correct* 

It is no donb!) stirprising thati wlion tilic co..Hh;iri!rs of a 
maitza.havo so far intimatetl their Aosiro, l>y cntoriiiij; into a 
perfect partition, to have nothing to do witli one another in 
futaro, they sl ionIA sti ll agree to retain a custom of prO'Cmption 
by ■which thj^ of each Beparated malial remain entitled 

to inters*.*^ ^xtont with transfers of land made by the 

soparatod/^^>v^ of other mahals which were comprised in 
the maujna* boV, '^rtitiou, I have no doubt that in a largo 
number of caso»'. Nword doh ” or “ unuuia " or “ gaon '' crept 
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into the new wajib-iil^araes through the , ignorance or care- 
lessness of the Settlement Officer’s muharrir when copying the 
wajib-iil-arz of the parent maiiza. Nevertheless it appears to 
me that tha current of authority in this Court is coiu3lusive/tliat 
ill cases of pre-emption between co-sharers of separate mahals 
which formerly irere comprised in one maiiza^ wlieie the word 
^■^inauza’’ or ^kleh’’ or ^^gaon’’ is used in coniiectioii with, the 
custom^ we are bound to give to those words their ordinary 
meaning and should not hold tlicm to be synonymous with 
mahah I therefore concur with the learned Chief Justice on 
the question of law raised in this appeal. As to the question 
of fact I have no doubt that the lower Court went wrong. 
The grounds on which the learned Subordinate Judge lield 
that the lower price was the true one are unsubstantial in the 
extreme. The evidence produced for the vendees appellants is 
ill my opinion credible and triitlifuL It. conclusively proves 
that the larger sum was paid. 

For the above reasons I concur in tlie jndgiiieiit of the 
learned Chief Justice and assent to the order He pro- 
poses. 

ilY THE! CotiRT The order of tlie Oourt is that the ilecu’ce 
of the Court below bo modified by iiiereasiiig the aiiicmnt to be 
paid l)y the plaintitts on prc-emj>liiou from the suiii of lis. (JJl 
to Es. 2^971. In other respects the ap[>eal is dismissed. 
The time for payment will be extended, for a period of six 
montliB from to-day. As the a|.>pe]lants have in |)tirt failed 
and in part vSiicceeded in the aj.>peal we make no order as i;;o 
costs. 

Dccrrr rntHllJlril, 
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Jleforo Sir Mn SfmUff, KnigK, CMofJusUcr, nud Mr. InMui 
Bir Willum .IhirMll, 

FAIZ*tJN-N!SSA (PMiKTiiftf) 11. HA'NIF-ITK-NISSA km othihs 

Act Mk Jo/ 1872 (LiMdn IhHdmea JcfJ, i^mUon 02 • Const ru Aim of doov* 
^}if>nt---7hH(hnor modmimMe to show thif d dooimmf purporting to he a 
nulthdrud is in reoUtf/ a dml of (fift, 

Held that, oxii'iiiHic evklciico U not adminHiblc for tho purjioHi* of .shinvui^^ 
that a, doouuu'uti which pnrporta to ho, and on tho face tif it in, a dtaal of aalo 
is in reality a dood of gift. Buk Iml Ohand v. ImlarjU (1) and Malkishm 
Dm V. (2) refer rod to. 

Tuk ]>luintilF in this case, Miisammat Fais^^ini-nissa, was 
tlie owner of a considerable amount of imiuovable property, 
yielding an income of some Rs, 24,000 a year. She. had two 
sons, Abdul Gluifur and Abdul Shakiir, and two daughters, 
Mnsammat Kulsiim and Musammat IIanif-iin*nisBa. Abdul 
Shakur had an only danglitcr, M.nsammat Ibishir-tin-niBsa, and 
Abdul Ghafur had an only son, Ibrahim Ali Kliaru On the 
27tli of September 1881) Faii^i-un-nissa executerl a deed which 
pnrportied to be an out and out conveyance of a pori.ioii i)f her 
property in consi(leratioi) oftlie sum of Ms. b(),0i){\ in favour ol* 
her danglitcr Tlanif-un-nissa, lu'r grandson Ibrahim Ali Khan, 
ami her granddaughter Musbir-ummissa, 44ie sade-d<‘ed was !n 
the usual (brm. It expressed that the vendor, wbih^ in a. sound 
state of body and mind, and without compulsion or ttoercion, 
bad matle an /bsoluto sale of the property to the vendees in 
equal shares for Ms. (K),000. It recited tluit tlie sale was hiwful, 
legal, valj*1, unconditional and irrevocable, and that the whole 
of the consideration had been received hy the vendor, It 
further stated that the vendees ha<l l)een put into proprietary 
possession like tlie vendor. Lastly, the dee<i <;ontained a <jovo- 
iiant that if tlie vendees were ileprived of possession of any part 
of tlie property sold, they would he entitled to n^cover from 
the vendor a proportionate part of the sale cousiclerution. On 
tho 5th of Soptemhor 1901 tho vomlor fibul tln^ pn^^ent suit, in 
wliieh she asserted that the sale-deed of the 27th of Heptember 

1889 ^’'^‘HiJaus doeumeut exeeiitcd in order to protc'c.t luu* 

^ ■ - ■■■■' ■ 

37 (»f iilOa fiHOii a decree of Maulvt Mjoila UttlhHh, 
VUgarh, daitul Uic fitli of N(*vcinl)cr 1002. 

f) (1000)\ ^ 22 All, -871. (2) (IBUll) I. I,, B., 22 AH, 149. 
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against the importifnities of her son Abdul Sliaknr. She alleged, 
as was the fact, that no consideration had ever pa-^sed j and she 
prayed in the alternative for payment of tlie consideration or for 
restoration of tlie property to wiiioh the deed in qaesiioii related, 
or so xiuicli of it as remained in the hands of tiie defendants. 
The defendants pleaded that the supposed sale was not in reality 
a sale at all, but was a gift, though the doemncnt evidencing it 
was in tlie form of a sale-deed. The Court of first instance 
(Additional Subordinate eJudge of Aligarh) accepted this con- 
tention, and accordingly dismissed the suit. The phuntilT 
thereupon appealed to the High Court. 

Babu Jogindro Nath Ohaudhri and The Hoidhlo Pandit 
Sundar Lai, for the appellant. 

Sir Walter Golvm and Mr. Abdul Majid, for the respond- 
ents. ■ 

SrANLEY, C. J., and Burkitt, J. — The only point involved 
in this appeal is whether or not extrinsic evidence is admissible 
for the purpose of showing that a document which purports to be, 
and is on the face ol‘ it, a deed of sale is in reality a deed of gift. 
The plaintilF, Musammat Chaudhrain Faiz-nn-nissa, inherited 
from several relatives a considerable amount of immovable 
property, reprosonting an income of about lis. 2l,()()0 a year. 
She had two sons, luimely, Abdul Ghafur and Abdul Shakur, 
and two daughters, Musammat Ivulsnm and Musammat Ilanif- 
un-nissa. **Abdul Shakur had an only daughter, namely, 
Musammat Bashir-iin-nissa and Abdul Ghafur had an only son, 
Ibrahim Ali Klian. On tlie 27th Septemhor ISSO the plain tiff 
executed a deed which purport-i to be an out and out con- 
veyance of portion of her property in consideration of tlie sum 
of Rs. 60,000 in favour of her dangliter Hanif-uii-nissa and her 
grandson and granddaughter Ibrahim Ali Kluui and Ihialiir- 
im-nissa. This is the document whidi luu given rise to this 
litigation. There is a statement in tlie deed that the entire 
consideration had lieen iiaid. Tlie grantees ninhu* at 

the date of tlio deed minors, On its exeeastio , \u>ii of 
names wa^ effected in their favour, but up to tlu‘ tlic^ 

plaintiff (ajntinucHl tO',muna.^‘e tlie property .adr brtali'. 
Bgbsequent to tlie , date of this deed the plaintiff executed ilmAs 

66 


3905 

Faiz-itk- 
Nias A 
1 ). 

Haniioux* 

NISSA. 



1905 


FAtZ-TTK- 

NISSA 

HaHIS'-ITN* 

NI88A. 


614 THE IMJDIAK LAW KEfORTS^ [VOL. XXVII. 

of gift in favour of lior daughter and grandson Ibrahim AH 
Khau, and she has in fact parted with all her property. 

The suit out of which this appeal has arisen was brought by 
the plaintiff for recovery of possession of the property eoinprised 
in the conveyance of the 27th of Scpteiuher ISSJ), on tlie ground 
that the deed was executed by the plaintiff in order to protect 
herself against the importunities of lun- son Abdul Hhakur 
Khan, who had becomo a prolligalo and sptuidthrift, and that 
it was fictitious; and in the alternative for payment of the 
amount of the consideration money with interest, and that if 
necessary payment be enforced by sale of the property. As 
portions of the property comprised in the deed have been sold 
by the grantees thereunder to several purchasers, to the portions 
so sold the plaintiff lays no claim in this appeal. Only the 
property which remains in the hands of the defendants respond- 
ents is tfio subject-matter of the appeal. The defence to the 
suit is that the transfer of tho ‘27th of September IfcS!) was made 
out of natural love and affection, and was in fact a 'b'cd of gift, 
thougli it took the form of a deed of sale. This diUTncn found 
favour with the learned Sulwrdinate .ludgo. lie came to tho 
conclusion that tho plaintiff never intended to claim payment 
of tho considoration and that the real csonsideration was natural 
lovo end affection. From this decision the prestmt appeal has 
been preferred. A number of witnesses were examined on 
behalf of the respondents to prove that the intention of tho 
plaintiff when she executed the deed was to make a gift of tho 
property and not to receive payment of the price. This at once 
raises tho quo, 'tie n whether evidence was admissU)le to prove 
an unexpressed intention varying from tliat which the words 
used in the document imported. On the determination of thi.s 
question this appeal must sticceod or I’ail. It is admittcal hy tho 
learned counsel for tho respondoiits that nothing can bo elicited 
from tho acts and conduct of tho parties after the ex('cntion of 
tho d their acts and conduct would he a,« consistent with 

the ; -'s vendees as with that of donees. Wo may 

o' ,, to this that in all suli.'e(pient <lo<;umonts the 

V * '.ts are described as vendees only, and in 

onn ov .istiijction between the nature of the deed of 
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the 27th of September 1889 avS a deed of sale and a subsequent 
deed of gift of the 12tli of August 1890 is emphasized. This is 
a petition which was filed by the plaintiff as certificated guardian 
of the respondent Ibrahim Ali Khan on the 4tli of October 
1895 (No. lOOO of the record). In that petition there is the 
statement that the petitioner is the sole zamindar and lambardar 
of most of the villages sold by the petitioner for consideration 
and for services rendered to Miisammat Hanif-un-nissa, Ibrahim 
Ali Khan and^Musammat Bashir-un-nissa under the sale-deed 
registered on the 29th of September 1889, and also of all the 
villages given by the petitioner in gift to Musammat Hanif-un- 
nissa under the deed of gift registered on the 14th of August 
1890 in consideration of the services rendered by her and the 
said persons have been from the dates of the sale and the gift 
in exclusive possession and enjoyment of their respective pro- 
perties, et cetera. The plaintiff in this document draws a clear 
distinction between the deed of the 29th of September 1889 and 
the subsequent deed of gift of the 12th of August 1890,, Before 
we deal with the legal question which lias been raised, it may 
be well to refer to the language of the deed of the 27th of 
September 1889. After a recital of the title of the plaintiff, the 
plaintiff purports to dispose of the property, using the following 
words : — Now I, tlie executant, while in a sound state of body 
and mind, luive of my own free will and accord^and without the 
coercion and compulsion of any one, absolutely sold ^ ^ ^ 

to Musammat Hanifa ^ ^ ^ Ibrahim ’Ali Khan 
* ^ ^ and Bashir-un-nissa in equal shares in lieu of 
Es. 60,000.^^ Then follows this statement r—^^^The sale is law- 
fill, legal, valid, unconditional and irrevocalilo. I received the 
entire sale consideration aforesaid in full from the venders 


Eaiz-w- 

KISSA 

V, 

Hakif-uk* 

I^ISSA. 


aforesaid and brought it to my use and enjoyment. Not a single 
shell out of the sale consideration entered in this document as 


payable to me, the executant, remains unpaid by the vendees. 
I have removed my possession from the aforesaid property sold, 
specified below, and put tlie same in p ropri ^ jJ ^^^HCHsio n of 
the vendees aforesaid, and made them owners like 

myself. Now I ami my representatives hmi^ |my claim 

or riglit to tiio property sold and the "liJ^rreof 
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At tlie end of the deed there is n covenant for title which 
is not consistent with the suggestion tliat the deed was intended 
to be a deed of gilt. It is as ibllows If for any reason the 
whole or a portion of the property sold passes ont of tho vendees' 
possession, the vendees shall have power to realize fclio sale con- 
sideration to the extent of the loss from my i>ropoidy in any 
way they liked' If Mnsammat Faiz-iin-nissa had boon making 
a gift of the property it is not likely tluit she would have bound 
herself to pay to the donees tlie value of any of the property of 
which they roiglit lor any cause be deprived* 

It is admitted that no portion of the consideration money 
was paid. If there had been any controversy as to this, evi- 
dence would have been admissible to prove tliat there had been 
no such payment. Their Lordships of the Privy Council in the 
case of Sail J^al Ckaiid v. Indarjlt (1) held it to bo settled law 
that, notwithstanding an admission in a sale-deed tliat the 
consideration has been received, it is open to the vendor to 
prove tlntt no consideration has been actually paid." If it 
was not so,'^ their Lordships add, lacilities would be afforded 
for the grossest frauds. The Kvideuoe Act <loes not say that no 
statement of luct in a written instrument may lie contradicted 
by oral evidence, Imt that the terms of the (luutract may not be 
varied, <fec*" la admitting evidence to prove that what on tho 
face of it was a sale-deed wa^ really intended to be and was 
a deed of gift, tlie Court below has offeiulcd against one of the 
fundamental rules of construction which foi bids tlie admi.'-sion 
of extrinsic evidence with a view to ^ett^ng up an intentioir 
inconsistent with the plain meaning of the (liicnmcnt itself. 
Section 92 of the Indian Evidence Act embodies this rule in 
clear and une(juivocaI terms. It provide^ tlmt when the terms 
of any contract, grant or oilier disposition of property, ov any 
matter required by law to bo reduced to the form ol a domunent, 
have been proved as required by tlie prectsling section, no 
evidence oral agreement or staitmumt shall bo admitted 

iiB between/ 
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‘uios to any such instrument, or tlioir repre* 
,tn t, for the purj o,-e of rout rati icting, varying, 
irom its terms. ^ There are *^ome 
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exceptions to the rule fet forth in the section, but this case 
clearly cannot be brouglit within any of these. Sir Walter 
Colvin has suggested that proviso (6) might apply, but he did 
not press *the point. This proviso rims as follows: — Any fact 
may be proved which shows in what manner the language of 
the document is related to existing facts/^ It manifestly relates 
to the admissibility of evidence necessary to make the words 
which are used fit the external tilings to w^hlch the words 
are appropriate. For example, if lands at a certain place in the 
grantor^s occupation are conveyed by a document, extrinsic 
evidence is admissible to show what lands were in his occupa- 
tion. So also if a gift be made to a man\s children, extrinsic 
evidence would be admissible to define who the children were. 
Other instances might be multiplied. The question before us 
is really concluded by the decision of their Lordships of the 
Privy Council in the case of Balkishen Das v- Lqjge (1). In 
that case a deed of sale of land for value was accompanied by a 
deed of agreement between the parties for repurchase by the 
vendor on payment by him of a sum of money on a future date. 
The deeds were followed by transfer of possession to the vendee 
and by his receipt of profits. The vendor did not exorcise his 
right of repurchase, but after a number of years gave notice of 
his intention to redeem and bronglit a suit to enforce Ijis right 
of redemption as upon a mortgage by conditicvial sale. Evi- 
dence ofjjhe respondent and of aiiotlier party was admitted by 
the Subordinate Judge for the purpose of proving the real 
intention of the parties, and that evidence was to some extent 
relied upon in botli Courts. Their Lordships laid down that 
the Courts below wore wrong in admitting evidence for the 
purpose of proving the intention of the parties, and that the 
case must be decided on a consideration of the contents of the 
documents themselves. They state in their judgment : — Their 
Lordships do not think that oral evidence of intention was 
admissible for the purpose of construing the deeds or ascertain- 
ing the intention of the , parties:*. By Indian 

Evidence Act (Act I of 1872), no evidence ol^ 
ment or statement can bo admitted as be^^ pbies to 

(1) (1899) t b. Xb, 2% Ally/^ 
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juiy sucli iostruinejiil», or their repro*eiiintives'* lu interest^ for 
the purpose of coiitradietingj varying, or a<ldiog l.(\, or subtract* 
iug from its terms, subject to the oxceptioos eouta/iiied in tlie 
several provisos. It was coucetled that this caisi' (u>uld not be 
brought \\dthln any o{ them. The eases in the English Cotirt 
of (lhane.ery which were referred to hy the hMirned Judges cd' 
the High Court have not, in tine opinion of their T4(n*dships, any 
application to the law of India as lairl down in the AeJs of the 
Indian Ijegislatnre. The case must therefore b<^ d<‘cided on a 
consideration of the contents of the docnuneidis themselves with 
such extrinsic evidence of surrounding (unmmstam'es as may 
be required to show in what manner tlie language of the 
documents is related to existing fictsj^ In view of this clear 
statement of the law, it is nn necessary Ibr ns to consider the 
decisions k) which we liavo been referred. The <piestion before 
us is not one in regard to the admissilulity of evidence to 
show that a recital of fact in a conveyance or <a)i\tra(tt is erro* 
neons, but of evidence to vary a dtnal tlie language ol which 
is plain and unaml>iguous. We therefore umst allow tins 
appeal. 


The plaintiff claims recovery of the property, tin* stibject* 
matter of the deed of oonveyam^c, or in tlu^ ultcruative payment 
of the f rico. She clearly is not entitled to enfor<‘,e her claim 
for recovery 6f the property, Imt slu^ is in our opinion entitled 
to recover the price. We do not think that this ism casein 
which we should award her past int(‘rest on the purcJiase money 
for the past time. We tlierefu’c set asltle the dccu’ce of the 
Court below and give a decree to the plaintiff for recovery 
from the defendants of the sum of Kb. (J0,()()() with interest at 
the rate of six per cent, per annum from this date, and detdare 
that the plaintiff is entitled to a cluirge or lien on the property 
now in the hands of the defomlaiiits for the amount decreed. 
We direct that in default of payment hy the didendauts of the 
said interest^ within six namtlis from this date, the 

propoiW hands or a mtffK^ieut part iherctif be sold 

to satSr 4ecroo* The defendants must also pay to the 
plainty ^ N4' this appeal and also tlie costs in the Court 
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The plaintiff is willing in lieu of a decree for the purchase 
money to take a* re-conveyance of the property remaining in 
the hands of the defendants respondents at the date of the insti- 
tution of the suit. We therefore direct that a rider be added to 
the decree that if within two months from this date the defend- 
ants respondents re-transfer the property remaining in their 
hands at the date of the institution of the suit free from incum- 
brances created by them or any of them and deliver up possession 
of the same to the plaintiff appellant, the same shall be accepted 
as in full satisfaction of the decree, save in respect of the costs 
hereby awarded to the appellant, and the decree shall not be 
executed save in respect of costs. 

Appeal decreed. 


lUfore Mr. XtisHce Bctnerji Qnd Mr. Justico Bioharda. 

MUNAWiK HUSAIN (JuDaMBNT-nBBTOB) e?. JANI BIJAI SHANKAR 

AND OTHBBS (DbGREE-HOLDEBS) 

JSxecuUon of decree — Limitation — Act ILo. XV of 1877 ( Indian Limitation 
Aei)i Schedule II, Article 179 — Application ** in acmrdanee with laiv ** — 
Application tohiclb could not legally ho granted^ Act Xo.l VoflBi^'Z 
(Transfer of Proper tg Ad J, section 90. 

A decree whlcli waa partly a decree under acetiou 88 and partly a decree 
imder section 90 of the Transfer of Property Act, 1882, was passed on the 2nd 
of Bcoembor 1885. The decree -holders having brought to sale a portion of tb© 
mortgaged property, applied, on the 29Lh of November 1897, for exeention 
against tbo non-bypotbecatod property of the niortgugor. The judgment- 
debtor objected that this application was premature, as ihe whole of the 
mortgaged property had not been sold. This objection was rejected by two 
Courts, but was allowed by the High Court in second apped. On the 26th of 
August 1901 the decree-holders applied for sale of the remainder of th© 
mortgaged property. Meld that this application was barred by limitation. 
Chattar v. Xe%oal Singh (1) followed. 


The facts out of which this appeal arose were as follows :— 
A decree for sale of mortgaged property was passed on the 
2nd of December 1885. The decree further provided that in 
the event of the proceeds of such sale proving insufficient, the 
person and other property of the mortgagor would be liable. 


• Second A p})C}il No. 1081 of 19U2, from a dacrco of > w u r ] g g, 

Esq., District .lodge of Aligarh, ikted tho 9th of vcvmo‘h 

a d(5crco of Maulvi Muhannuiul Ahmad All Khan, Suf ymlgo of 

Aligarh, dated the 23rd of .Tune 1002. / y 

(1) (I'^SO) 1. L. B., 12 All., i 
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Tlio decrcG-linlOurs proueedod to execnito the di'crc'o, atul after 
taking sotne siup^ for realizing the amonnlf ol’ it by sale of a 
lairt of the mortgaged [irnperty, tliey, on the 'iOtli of November 
ISOTj made an applieaibin to the Court for sale of non- 
liypothecated property. The jiidgmont-dehtor olijeoted to that 
applieation on the gronnd tliat it \va,s [irernature, the wliole of 
the mortgaged property not having lieen oxlnunsted. The 
olrjcction was overruled liy the Court of fir^t instaHco and the 
lower appellate Court, but it prevailed in the High Court, 
whicli held tliat the deereo-holders were not entitled to proceed 
against non-hypotheiaited property at that v'^tage, and dismissed 
the application for exeention. On the 2()th August 1901 the 
present application was made for sale of the rernainder of the 
mortgaged property. The Court of first instance (Subordinate 
Judge of Aligai h) gave efieet to the judgnient-debtor^s objection 
that execution of tlio decree was time-barred and dismissed the 
application, Tluvt decision was, however, reversed by tlic lower 
a|)pelhite Court (District Judge of Aligarli). The judgment- 
debtor t]ieren))on appealed to the High Court, 

JMunslii Gokid Ihuusad (fw whom Dr, Gatmh Ghmul/m 
Ikmerj'djj for the appellant. 

The Jlonh)le Pundit BvMdivr Lttlj atid Pandit MoU LiH 
Mekm (for wdiom Pandit Mvkm Lai Kehru)f for tluf res- 
pendents, 

Banhuji and Kiohaudb, dJ,— This appiatl arises tmt of an 
application for the execution of a decree and the only (piestion 
which wo have to determine is that ol‘ limitation, Tlie decree 
'was passed on tlie 2nd of December ,hS85 for sale of mortgaged 
property. It further provided tluvt in tlie event of the pro- 
ceeds of such sale proving insnillcieut, the person and other 
property of the mortgag-ir would be liable. Tho decree was 
tliiis a coxnbination of decrees under sections 88 and 9() of the 
Transfer of Property Act, The decree-holder procauMlod to ex- 
ecute tlie decree, and after taking some steps for nNiliziug the 
amount ^AjM iy sale of a part of the moiigaged property, they, 
on the 29^^ “T'Ccinlior 18i)7, Kiade an iipitliautaon to tlu* CJourti, 
for Vypothocatotl proporty. Tho jiulgtaoub-dobtor 

ol)jecito|^^., ground that it waH promaturo, 
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the whole of the mortgaged property not having been exhaiisted. 
The objection was overruled by the Court of fir4 instance and 
tlie lower appellate Court, but it prevailed in this Court, whioli 
held that the decree-holders were not entitled to proceed against 
non-hypothecated property at that stage, and dismissed the ap- 
plication for execution. On the 26tli August 1901 the present 
application was made for sale of the remainder of the mortgag- 
ed property. The question is whether this application is barred 
by limitation. It is admittedly barred unless the operation of 
limitation is saved by the previous application of the 27th of 
November 1897, If that application was an application in ac- 
cordance with law it would afford to the decree-holder a fresh 
start for the computation of limitation. We have therefore to 
consider whether that was an application in accordance with 
law within, the meaning of article 179 of the second schedule to 
the Limitation Act, It has been held by this Court in Chattar 
V. Newal Bingh (1) that the term applying in accordance with 
law means applying to the Court to do something which by law 
that Court was competent to do. It does not mean applying to 
the Court to do something which, either to the decree-holder’s 
direct knowledge of facts or his presumed knowledge of law ho 
knew that the Court was incompetent to do.’’ The same view was 
held* in a recent imieported case, E. S. A, No. 166 of 1902, 
decided by Mr. Justice Aikman on the 28th of May 1906. The 
facts of the case last mentioned are very similar to those of the 
present case. Applying the principle of the rulings to which 
we have referred, we must hold that the application of the 29th 
November 1897 was not an application to the proper Court for 
execution in accordance with law, and consequently that appli- 
cation could not save the operation of limitation. We accord- 
ingly allow the appeal, and, setting aside the decree of the 
lower appellate Court with costs here and in the Court bedow, 
restore that of the Court of first instance. Costs in this Court 
will include fees on the higher scale. 
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Seforo Mr* JnsUciJ jlianerji and Mr* Mielmrds. 

CHHEDI (DmnmjyAwv) n. GITLAB > (PI.A]rl^fT^^F) * 

Aat N'o* IM of 1887 f Promnoial Small Causo (hnrfti Jet)j SeheduU JJ, Ari* 28 
ChuBO Courl ^Jurisdlvlwn-'^Suil to rveor&r morahU 
ri(iM of iiihoritancG. 

Meld hhit a Hiiiti to recover specific tivovablc property cla-ioHMi by right 
of iiihoritimco and alleged to be wrongfully retained by the defendant is a 
suit within the jurisdiction of a Court of Small ihutses and is not excluded by 
article 28 of the second schedule to Act No. IX of 1887, Kapaloo tlrwah v, 
Kmliram Kooeh (1) and AtoheBlmr Mamdul v. Kail a nth Kafh Mundul (2) followed. 
The facts of tliis case arc brielly as follows 
Tlie 80 X 1 of the plaintiff had xnarried the daughter of the 
defendant The defendant's daughter died. Subsequently the 
plaintiff’s son died intestate. The plaintiff tlxeu as heir to her 
son sued the defendant to recover from him certain jewellery 
which the plaintiff alleged to have been given to the defen- 
dant’s daugliter on her marriage. The suit Avas brought in a 
Court of Small Causes, which gave the pluintill a decree. There- 
after the defendaut moved the Districdi fludge to make a refer- 
ence to the High Court under section (MlU? of the (bale of Civil 
Procedure upon the ground that tlie hearing of tlu^ suit l)y a 
Court of Small Causes was excluded by article 2S ef tlm scajciuI 
schedule to the Proviiuual Small Cause Courts Aetj 18S7, ddio 
District Judge accordingly submitted the case tor orders* 

The applicant was not represented* 

Munshi llaHhans Sahai, for the opposite party. 

BANEiai and Kxchaiuxh, JJ*~ThiH is a nderimcc by the 
District Judge of Allaluibad under s* 0 Id 11 of the Code of Civil 
Procedure, He is of opinion that the suit was not coguimblo 
by a Court of Small Causes and that the Judge of the Small 
Cause Court at Allahabad in eutoriainiug the suit exercised a 
jurisdiction not vested in him by law. The tdaim was Ibr re- 
covery of certain ornaments or their vahu*, upon the allegation 
that they were given to tdie plaintiirs chuighterdn-laAV at her 
marriage ; that upon the death of the ilaughtcr-in-iaw, who dicul 
at the house of the defendant, her father, he apprcjpriutcd the 
ornamep*»^iJjjiat the plaintiff’s son, Data Din, tln^ Imsband of 

ittiioui No, 27 ef 11)05, 

m. 
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the defendant’s daughter^ succeeded to the property by right of 
inheritance to his wife, and that upon his death it passed to the 
plaintiff, his mother, as his legal representative. The value of 
the suit was Es. 100. The learned judge is of opinion that the 
suit comes under article 28 of the second schedule to the Pro- 
vincial Small Cause Courts Act’’ and is one ^^for the whole or 
a share of the property of an intestate.” We do not agree with 
the learned judge. The article in our opinion contemplates a 
suit between rival claimants to the property of an intestate and 
applies to suits in which the claim is made to the whole or a 
share of the property of an intestate as such. This is not a suit 
of that description. With reference to a similar provision in 
section 6 of Act No. XI of 1865 it was held in Kaptilee Bewah 
V. Keshram Kooch (1) that a suit by a widow as heiress of her 
deceased husband for personal property carried away by the 
defendants was not excluded from the jurisdiction a Court 
of Small Causes. A similar view was held in Moheshur 
Mondul V. Koilash Nath Mundul (2). We agree with those 
rulings, and are of opinion that this suit does not fall within the 
purview of article 28 and was cognizable by the Court of Spiall 
Causes. For the above reasons we decline to interfere, and 
direct that the record be returned. 


REVISIONAL CRIMINAL 


JBtsfore Mr, Justice Airman, 

In the MATTim or tub PEWTioN.'or^CHET EAM ato othhbs. • 

Criminal Frooedure Code, s&cimis 107, 118 andU)^ — Security for lc&ej(}%ng the 

j^oace — Aj>peaL 

JECeld that no appeal will lie from an order under section 118 of the 
Code of Criminal Procedure roquix’ing ''security to he furnished for keeping 
the peace. 

Iis" this case Jiraj, Blmre, Chet Ram and several other 
persons were ordered by a Magistrate of the first class to find 
security for keeping the peace in varying amounts for the space 
of one year. Against this order Jiraj and Bhu:re.,iUi«,ealed to 
the Magistrate of the district, who heard hut 


^ Criminal Beviaxon No. 92 
(1) (1869) 11 W. E., 98. (2) (188U 
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the High Court 


lielow ^ lH,]t were again 


rejected it, Jiraj and Bhnre tlien a|)])Hed to 
for revirton of the orders of the Courts 
inisiicces>ful Chet liani and the otliers appealed separately to 
tlie District Magistrate, who layeoted their api)eals also. They 
also then moved the High Court in revision, complaining that 
no notice had been p'iven to them of the dat,e ui>t>n wlncli their 
appeal to the District Magistrate would he heard, and they were 
therefore nnahle to have themselves reprenmied at the hearing. 
This ground was supported by the affidavit of eJi raj. At the 
hearing of tlKUipplication for revision in the High Court the 
question was raised whether any appeal lay at all to the District 
Mag^^trat0. 

Mr. It IL Sorabji and Babu Saiya Ofiandra MuJcerji^ for 
the applicants. 

The Assistant Government Advocate (Mr. If. K* Porter)., 
for the Crown. 

Aikman, J. — By an order passed under secH-ion 118 of the 
Code of Criminal Ihxicedure the a|>plieants were directed to 
execute a bond witli sureties for ko(*ping tln^ pcuuaa Tlie order 
was passed by a Magistrate of the fit'si. tda^s. Against this 
order they presented an appeal to the learned Distric^t Magis- 
trate, by whom it was dismissed on the 2mi of January last. 
The applicants apply to tlds Court to interduRj in revision on 
the gro'and that no notice was given to them or their pleader 
of the date fixed for the hearing of the appeal. Jn support of 
this application an affidavit is filetl by one Jiraj, who had also 
been ordered by the Magistrate to I'urnish siRiurity I'or keeping 
the peace. In my opinion this affidavit is worthless. 1 find on 
the learned District Magistrate's recor<l an order pas^ed by Inm 
upon an application for relicaring of tlio appeal, iu wldcdi order 
it is stated that the applicant's pleiuler was informed of the date 
fixed for the hearing of the appeal No aflhlavit by the pleader 
is filed. Apart from this, tlioxe is another reason ^vby 1 should 
decline to interfere. It is this. He<5iion 118 of the Code of 
CriminiJiJS^n^oduia^ authorims a iMagihtrate to make an order 
in oases it is in his opinion proved to be necessary 

for keo^ ^eace or maintaining gootl behaviour/' Now, 
althourf., -V ^ District 
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Magistrate from an* order to give security for good bebavioiir, 
Bowliere in tlie Code is any right of appeal given from an 
order to give security for keeping the peace. Seetiou 404 of 
the Code provides that no appeal shall lie from any judgment 
or order of a Criminal Court, except as provided by this Code 
or by any other law for the time being in force. From the 
language of his judgment in this and in the connected case 
which is before me it appears that the learned District Magis- 
trate h under the impression that an a}p)eal does lie to him 
from orders for giving security to keep the peace. But this 
is a mistake. The applicants ha I no right of appeal, and no 
right to be heard at all. For the above reasons I dismiss this 
application. 


APPELLATE CIVIL. 


JBefore Mr, Justioe Banerji and Mr, JusHae Bichards, 

BALDEO PEASAD akjd ANOXiusit (Plainti¥¥S) v. I BN HAIDAK * 

ANU OTHKliS (DErJBKBANTS).* 

Act IV Of m2 ( Transfer of Troperti/ Act), sections 88 and Sd- Civil 
Iroccdure Codoj section 235 — Mrocuiion of decree — - Jjvmitalwn — Act 
JSfo, XF of 1S77 (India^i Limitation AatJ, schedule II, articles X78 
and 179. 

Meld that an application, framed as an application ixndcr sociioS 236 
of the Code of Civil Procedure, for exociition of a decree under section 88 
of the Transfer of Properly Act, being in substance, though not in form, an 
application for an order absolute under section 89 of the Act, is an applica- 
tion for execution made in accordance with law, and as such will give afresh 
starting point for limitalion. Oudfi Bohari Lai v. Mageshar Lai (1), 
Chunni Laly, Marnam Das (2), Ahmad Ali v. Nazira n (3) and Vdit Marain 
V. Jagannath (4) referred to. 

The foots out of which this appeal aro.se are as follows : — 

A decree under section 88 of the Act was passed in favour 
of two persons, BalJeo Prasad and Ram Gliulam, on the IStli of 
April 1895, and the date fixed in it for payment of the mortgage 
money wa^ the I'Mlx ef‘ ()<4.<4)cr ISco. 

Ap|tiMl No. 235 of UK)2 from a doc 
Ta jauuuul ilubaiu, 8u1)urdiu.ite dudge of Faiehgar 
19U2. 

(1) (3890) L L. E., 18 All, 278. (8) (1902) 

(2) (1898) LL. Ill 20 All, 302. (4) (1904^ 
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On the lltli of April 1898 Baltleo Prasad, one of the deeree- 
holders, on his own behalf and on behaU‘ of the other decree- 
holder, niade an application for the sale <>f the nu>rtga|>:od pro- 
perty, It was notin tcrnia an application lor an order idisulute 
for sale under section 89 of the Transfer of Pr<>perty Act, 1882, 
but it was in the usual form of an applicnitimi for execution 
tinder Bcction 235 of the Code of Civil Ihaxuidure, It was, how** 
ever, treated by the oxecuting Court as equivahnit to an ajipli- 
cation for an order absolnte under stMdrinn tS9, for that Court 
made an order directing that notice under seedaon 89 be issued 
to the judgment-debtorsd^ A notiem was atx'ordingly issued, 
but it was returned nuserved, and, as the decree-hohlor^s pleader 
failed to furnish the proper address of the judgment-debtors, 
the case was struck oil the file on 4th of June 1898, 

On the 13th of Pebrnary 1001 anotlu'r ap]>li(*ation in almost 
the same terms as the previous application was filed. The Court 
caused some fbrnial defect in it to h<' anunuled, and then the 
offuair of the Court reported tliat an tnaler al>si)luto under 
section 89 had been prepared npon tlu' previous application of 
the Iltli of A.pril 1808, This report was in fact: incoirect, as 
no order under section 89 lunl Ixhmk actually nuule or prtqmred. 
The Court, however, assununl tliat smb an onbu' hj^ul been 
passed) l)ut on the 27th of February 1901 rc'je{!t(Hl the npplica- 
tion, under Jhe provisions of stadiioa 215 d’ the Cotie of (fivil 
Procedure, on the ground that it had not been maa^ujianied by 
an extract from tlie Colleckn regbitu* as najuired by section 
238 of the Code. 

The next apidication was made on the 29th of May 1901, 
It was dismissed on the l7th of June 1901, the ('<)urt laxionUng 
the following order:^ — It appears that an applitaiiion was made 
for an order absolute, but that appHctation was struck oil for 
default. So long as a decree absolute is nnt prepared the pro- 
perty cannot be sold. AppHcation disnu.*sed2^ 

tTpon the passing of this order the presout upphh'aiicu was 

1902 ibr an order iibsolnte under 
f Projuirty A.ct* 

application was made (Huhordinate 

me to the iioriclusiou that execution 


lOth of May 


Ttlm Transfer o 

'A 



i » ‘ S-- ■ 

it# V 


VOL. XXVII.] ALLAHABAD SJERIES. 627 

of the decree was time-barred, and accordiogly dismissed the 
application. The decree-holders thereupon appealed to the 
High Court. 

Munshi Qulmri Lai, for the appellants. 

Maiilvi Muhammad Ishaq, for the respondents. 

Banebji, J. — This appeal arises out of an application made 
under section 89 of the Transfer of Property Act, 1882, for an 
order absolute for sale, which has been dismissed by the Court 
below on the ground of limitation. The ‘mly question which we 
have to determine in this appeal is whether the application is 
time-barred. 

The decree under section 88 of the Act was passed in favour 
of two persons, Baldeo Prasad and Ram Ghulam, on the 13th of 
April 1895, and the date fixed in it for payment of the mort' 
gage money was the l3th of October 1895. The present appli- 
cation was made on the 19th of May 1902. Whether this appli- 
cation is governed as to limitation by article 178 or by article 
179 of the second schedule to the Limitation Act, it wpuld be 
time-barred, unless the operation of limitation was saved by 
certain applications which were made in the interval, and to 
which I shall presently refer. 

Qn the 11 th of April 1898 Baldeo Prasad, one of tho decree- 
holders, on his own behalf and on belialf of the othe^; decree- 
holder, made an application for tho ??ale of the mortgaged pro- 
perty. It was not in terms an application for an order absolute 
for sale under section 89, but it was in the usual form of am 
application for execution under section 235 of the Code of 
Civil Procedure, It was held by a full Bench of this Court in 
Oudh Behari Lai v* Nageshar Lai (1) that an application for an 
order absolute under section 89 of the Transfer of Property Act 
is an application in execution subject to the rules of procedure 
governing such matters, and that an application for execution 
of the decree under section 88 of tho Act is a good application 
under section 89 and a separate application is requisite* 

Upon the authority of this ruling tho applicjd this 

case on the lltli of April 1898 may be deemc lica- 

tion under sirdiion SO. The record shows ■ 1 l)y 

(1) (ISOO) L L. U., B,AI* 
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the Court as suoli, as the Court made an order directing that 
“notice under section 89 be issued to the judgment-debtor.” 
A notice was accordingly issued, but it was returned unserved, 
and, as the dccree-lioldor’s pleader failed to furuisli the proper 
address of the judgment-debtors, the ease was struck oil the file 
ou 4th Juno 1898. 

On the 13th of February 1901 another applicuition in almost 
the same terms as the previous application was filed. The Court 
caused some formal defect in it to he amended, and then the 
officer of the Court reported that an order absolute under sec- 
tion 89 had been prepared upon the previous application of the 
Util of April l89vS. This report was in fact incorrect, as no 
order under soction 89 had been actually made or prepared. 
The Court, however, assumed tliat such an order had been passed, 
but on the 27th of February 1901 rejected the application, under 
the provisioms of section 245 of the Code of Civil Procedure, on 
the ground that it had not hoen accompanied by an extract 
from tire Colloetor’.s register as retpiived by sec.tion 238 of the 
Code. 

The next application was made on the ‘i'.Hh of May 1901. 
It was dismissed on the 17th of .luno 1901, tlie Court recording 
the following order : — “ It appears tluit an application was fUiido 
for an order absolute, but that apitlication was struck oil for de- 
fault. So long'as a doeroo absolute is not prepared the [irupurty 
cannot bo sold. Application dismissed.” * 

Upon the parsing of this order the pn'seut ajipHcjitiou was 
made on the 19th of May 1902 for an oialer ah.stilut.e under sec- 
tion 89 of the Transfer of Property Act. As I have already 
pointed out, this applioation must, acotirding to tlie ruling of the 
Full Bench in Oudh BeJiari Ltd v. Mtitynhaj' Ltd (1) which was 
followed in Ohunni Ltd v. ILvrwvui .Ditu (2) and other t;as(«s, ho 
held to bo an applioation for oxeoutinn, and will therefire ho 
governed as regards limitation either by artief* ITS nr by artide 
179 of thu-bpC'iud scliodulo to tlie Idmitatimi Act. The latter 
article wiU_ aj'Sy if any of the <!lanse-( specified In tlui third 
oolumn luadu upplieahh*, clhcrwiMs article 

178 wil^® was hold, ii> the analogou.s ea-o of an 

(tp (3) (1898) 1. h. 20 All.i 
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application iinder^eotion 87 for an order absolute for foreclosure, 
in Ali Ahmad v, Namran (1), and in the case of an applica- 
tion under section 89 in TJdit Narain v. Jagannatk (2). As 
none of the dauses in article 179 can apply to a first application 
under section 89, such an application will be governed by article 

178. But subsequent applications will be governed by article 

179. In this case it is contended on behalf of the appellants that 
the fourth paragraph of article 179 applies and that the previous 
applications to which I have referred were ^‘^applications in ac- 
cordance with law to the proper Court for execution.^' In my 
judgment there is much force in this contention. Having regard 
to the ruling of the Full Bench in Oudh BehaH Lai v. Nags-- 
shar Lai (3) the previous applications were applications for ex- 
ecution, and although they did not in specific terms ask for an 
order absolute under section 89, they were none the less appli- 
cations for such an order. As already stated, the Court treated 
the first application as an application under section 89 and 
ordered notice to issue under that section. When the next Appli- 
cation was made the Court assumed that an order under section 
89 had already been made. As in both these applications the 
prayer was that the property be sold, botli of them may legiti- 
mately be treated as applications for an order for sale, although 
they were also applications for the actual sale of the property. 
The first two applications, dated respectively the 11th of April 
1898 and the 13th of February 1901, were tlms applications for 
execution made to the proper Court in accordance with law, and 

* the decision of the Court below to th e contrary is in my opinion 
erroneous. The first application was made within three years 
of the date on which the appellant^s right to apply aoorued and 
was therefore within time under article 178. Th e second applica- 
tion having been made within three years of the first wp) also 
within time under article 179, paragraph 4. The present appli- 
cation was made within three years of tlic second a])plioation. 
Therefore, even if we do not take into account the third appli- 
cation, the present application was not tiTO8d)ar'' In my 
Judgment the Court below was in error in liold| "/•’i be sn, 

(1) ri 902 ) r. L. B., 24 All., U% m ( 1904 ) I p*" * 15 . 

(H) (IBOO) i. L. E., n All, m 
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J905 and this appeal mnst prevail. As Mtisammat Mamnian Bibi, 

— one of tlie resiwuidenta, was not served with notict? of the appeal, 

xJAIiBHO " 11 'l * 1 1 

pjRASAB and 00 steps were taken to serve lier, the nppt'ai ae;a.iust her nuist 

IDK lliinAB. fail, and the applioation of the appellants must bo dismissed as 
against her and her interest in the mor( gaged ]>roporty. As there 
was no other objeetion to the applioation save that of limitation, 
and that objection is in my opinion nntonnblo, the application 
for an order absolute sbovild be granted against all the respond- 
ents except Mnsammat Mamman Bibi. I nomld allow the ap]>eal, 
and, setting aside the order of the (Imirt btslow with (iosts in 
both Gourtsf grant the application of tho appellants against all 
the respondents save Mnsammat Mamman Bibi and her interest 
in the mortgaged property. As against her ami her interests 
the application should stand dismissed. 

Eichards, J.— I concur. 

Afpml dmxcd. 


1905 ' EEYISIONAL CHIMINAL. 

May 9. 

Mr. tTmiira Mr. Aikmim. 

ABDlTll llkWkq (ArrM(UKT) KAHM/Vr-UhLAn (OvvoBvrn Paiitt)® 

CriMinal Ood<i^ $twUom t)20-^(>rdrr /or tho dioimml of pfo2^ortf 

rd/ifiUng mhirh m hts Imm commit t lidtf curnom/ notnt. 

Wlion a immm bofcwom two porHona who Mhall bt’ar a Io«h roHuU« 

iiag from tlui fraud of a tlunh tho ouo who han hoiin guilty tif negltgoncu nhaU 
sujKor, Honoe whoro A maclo ovor to B halvon of ooriaiu ourroucy uoicui aa 
Booutity for paymoiit to B of tho pdoo of gotalH (hdivmuul, having provioualy 
parted with the other halves to 0, it wan hvld that 0 w'uh ontiilod to rocovor 
poeiessiou of tho halvoa originally iuado over t(i him, from (t, ttv whom they 
had boon dolivorod undor an order of tho (h)urt, or to obtain omuptuiHaiion 
from C, if C had parted with thorn, Inanmuch an it wan (Vh uogHgonco which 
onahlod A to porpotrato a fmiud upon B. Fonttir v, (^num (1) ftdlowod. 

Abdue Bassmq, the petitioner iti thin <;as<^j wan a in 

HdeB carrying on businoHsin Cawnpore. On tho 2ntl <^f Deoorn- 
ber 1903 ho received from one Abdul also n dealer in 

halvcB of two currency notes for one luuulred 
lloVing day Ahdnl Hat} gave Abdnr ,Rtwm(| 

^ 'jituvisiiin No, fell ul lUuri. 
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the right half of another currency note for Es. 100, and promised 
to hand over the remaining halves in a day or two. On the 
faith of this promise Abdnr Eazsiaq allowed Abdul Haq to take 
away skins worth Rs. 644. Abdul Haq did not hand over the 
remaining half notes. On being asked for them he told Abdur 
Easszaq that he had lost tliem and was in communication with 
the Calcutta Currency Office about the loss. After a long delay 
Abdur Razzaq discovered tliat this story was false, and that the 
other half notes had in ffict been given by Abdul Haq to an- 
other dealer in hides named Rahmat^ullah. Abdur Razzaq 
then prosecuted Abdul Haq in the Criminal Court, with the 
result that Abdul Haq was convicted on the 24tli of November 
1904 of the offence of cheating and sentenced to imprisonment 
and fine under seotion 420 of the Indian Penal Code. When 
giving evidence at the trial, Abdur Eazzaq produced the half 
notes which ho had received from the accused. Eahmat-ullah 
was also a witness against the accused, and proved that he had 
received from the accused on the 2nd of December 1903 the 
other lialves of the same notes. Apparently Eahmat-ullah 
received the left halves before tlie riglit halves were given to 
Abdur Eazzaq. After tlie conviction of Abdul Haq the con- 
victing Magistrate ordered that the half notes produced by 
Abdur Eazzaq should be returned to him. Thereupon Elihmat- 
ullah petitioned the Court of Session to revise the Magistrate's 
order above referred to. The Sessions Judge acceded to this 
application, and directed that the half notCvS which had beon 
produced by Abdur Eazzaq sliould be made over to Eahmat- 
ullah. The present application, was accordingly presented to 
the High Court asking that the Sessions Judge's order should 
be set aside and the half notes restored to the applicant. 

Mr. (7. Boss Alston, for the applicant. 

Mr. A. H. G, Hamilton, for the opposite party. 

Aikman, J.— This is an application for revision of im ordei 
of the learned Sessions Judge of Cawnpore passed under the 
provisions of section 620 of the Code of Criminal;"* ro(icduro. 

The following are the facta of the case ^ 

Abdur Eazzaq and Abdul Haq were dealr' and 

hides carrying on business in Cawnpoy ’d of 
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December 1903 Alxlnl Haq gave to Abdnr Bazjsaq the right 
halves of two currency notes for Rs. 100, On the following 
(lay AIkIuI Haq gave AMur Razmq l.luM-iglit-half of another 
ourreiioy note for Rs. 100, He ]>roniis('(l him the remaining 
halves of the notes in a flay or two. On the faith e|’ this pro- 
mise Abflnr Razzaq allowed Abdul Ha(i| io take away skins 
worth Rs. f)44 Abdul Haq did not givi' Abdur Razzaq the 
remaining halves. On being asked for them he told Razzaq 
that ho had lost them and was in oommnnieation with the 
Calcutta Currency Office ahont the loss. After a long delay, 
Abdur Razzaq discovered that AImIuI Haq's story of having lost 
the half notes and applied to the Cunauu'-y OOice was false, the 
half notes having been given by Abdul Haq to another dealer 
in hides named Rahnmt-nllah. Abdur Razzaq then priweuted 
Abdul Haq in the Criminal Court, with the rc'snlt that Ahdnl 
Haq was convicted on the 24th November 190? of cheating and 
sentenced to imprisonment and fine under ser^tioe .f2n, Indian 
Penal Code. When giving <'videnc(' at tin' trial, Abdur Razzaq 
produced tholvalf notes which hi» had rooeived from tin* accused. 
Ralirant-nllah was also a witness against the accused, and proved 
that he had received from the atanised on tin* 9ud Dec(>mhor 
1903 the corrc'spondi ng halves of tlu' c.urrenc.y notes. It is found 
that Rbhmat-ullah received the left halves bofiirt^ the right 
halves wore made over to Abdur Razmq. At the conclusion 
of the trial the learned Magistrate anting under the provisions 
of section. 617, Code of Criminal Procediirt', ordiwed that the 
half notes produced by Abdur Razzaf^ simuld be r<>turned to him. 

Rahmat-ullah then petitioned tin; Court of Ht'ssion to revise 
the Magistrate’s order directing the return of the half notes to 
Abdur Razzaq. Acting under the powers oonfernsl by section 
620 of the Code of Criminal Proeaiduro the leunu'd •Tudgo 
annulled the Magistrate’s order and directed the half notes 
which had Been produced by Abdur Rnzzaf} should be made over 
to Rab oplan, Abdur Razwiq now movi'S this Court to 
roviev ^tho learned Judge, 

T ^ tad V. Puran (t) is authority, if authority 

wC' I that this Court can interfere in revision 

leWyNotoMBtS, p, 40. 

1 
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with an order made under section 620, Code of Criminal Pro- 
cedure. That section provides that a Court, after annulling an. 
order under section 517, may ^^make any further orders that 
may be just.^^ 

The question we have to decide is whether the order of the 
learned Sessions Judge directing the half notes produced by 
Abdur Eazzaq to be made over to Eahmat-ullah is under the 
circumstances a just order. 

In my opinion it is not. 

In -the first place, I see no reason whatever for doubting that 
Abdur Razzaq received the half notes in good faith and gave 
value for them. It is true that Rahmat-ullah endeavoured to 
make out that the right halves of currency notes are not received 
before the left halves, but the learned Magistrate finds that no 
such custom exists, 

Now, had Abdur Eazzaq received whole currency notes in 
good faith, there is no doubt that he would have been entitled 
to retain them, even if it had been proved that the ciirrency 
notes had been stolen. In the present case the lialf notes which 
Abdur Razzaq received had not been stolen or criminally mis- 
appropriated by Abdul TIaq. I have not been able to find any 
case m which the rule regarding whole currency notes has been 
applied to half notes. But it is clear that it was the Conduct 
of Rahmat-ullah in allowing Abdul Haq to retafii possession of 
the half fiotes which enabled the latter to perpetrate the fraud 
on Abdur Razzaq. When a question arises between two 
persons who shall bear a loss resulting from the fraud of a third, 
the one who has been guilty of negligence sliall suffer — Foster 
V. Green, (1). Applying this principle to the facts of the 
present case, I am of opinion that it is not just to direct tliat 
the half notes produced by Abdur Razzaq should be made over 
to Rahmat-ullah. I would therefore set aside the order of the 
learned Judge, and direct that Rahmat-ullah restore the half 
notes to Abdur Razzaq. To provide for the contininuujy of 
Rahmat-ullah having parted witli tlie notes, a:u^ aus jvut it out 
of his power to comply with tins order, I would i' ^Itermitivo 
direct that Rahmat-ullali pay Abdur Razzaq tb iis. 75# 

(1) (180S) 7 H. and H.. 881 ; ai/ ^ 

58 
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This iindGr the circumstances appeals to nm to bo the order 

which is just. 

Knox, J.— I concur. 

By the Court.— Tlio order of the Court below is W't aside, 
and an order will issue directing that, Kahniat-nllah restore the 
half notes to Abdur Razzaq, or if thoJiiiK notes cannot bo 
returned, pay Abdur llazzaq the sum oi Ks. to. 


P.C. 
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Felrmry 
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SHEO SINGH (I)KBBKBAri’) KUN^^AK (PBAtKTtvF.) 

[Ott appeal from Urn Court; of Iho Jmiiciia (\>mmiHHionor of Oudh.;] 

Act No. Jo/* 1809 (Oitdh AdJ, 2—^Auct't\H,sh>n under ivhll tal-hny 

effect hdj})re Act came into force Lcyatce oj a faiuqd.n* -Surremler 

ofyrant fr/ tatuqdar and acceptance (f so mid on ncic terms d\icer of 
taluqdar>-^A\mer <f aomrnment to ckonye not are of somid --Act No, XF 
of .1895 (Crown (Irants^ ActJ, .viction Fncy Cuunetdf discretion of to 
allow nt:W case to he set up on appeal. 

A pofHon who mmeoedod to a t;auii hr IHtUh amt ihctchm hefom iliO 
passingofttHUludhl^HtaiowAci (Hof 1809) a will of !ho pwodiug 

tdiluqdar, i« not. Uio logal.oo ol a tsduqdar within ihc moiiniiig of ih§ A«t. 
JBalraj Xunimr v. Mae Jayatpal Ainyk {1) lo»Uow«‘il 

An OHtato in Oudh was Hottlod with a taluiplir ni 1859 and a samuUwnH 
graixtod to him under which tho o«tato doHcomlod i<» tho gr.uitmMuuUuH 
Mri witliout indiiiation of tho linoof inlun-itaium. To (ho heir whonuc- 
coedod him iw taluqdar was grantod in IHIil, in Hubmilntitm t>f Urn formor 
ono, a sanad under which tho tahni doHcoudod to him ami hln noaront malo 
hoir by tho fulo of primogonitnro. Tho lanvor (hmria h»*Ul that tho nocond 
ianad could not, ovon if proved, oporato to subatitutn tho lino of doHcmxt 
prescribed by it for tho lino prcBCrihod by tho formt'r aanad, and they decided 
the case on othor grounds, Mdd by the dudUual Committor, who found 
that the iccondsa-nad and its terma woro provod, that tht^ tahuidar fmccocd- 
Ing as heir had power to surrendor tho oHtatiMnjnvoyod by the old sanad. 
When ho succeeded as heir ho beeanxe ahsolutely eutithnl by iulnwitauce to 
everything that passed under tho earlier grant, and there was nothing to 
prevent his entering into an arrangement with the (lovenunout to surrender 
it in conBulorat'’m of a re-grant of the same estate on mnv tiwma. To hucU 
a transacUe ^eotl^l*. that tho Government, having already granted tho 

Ofltato ir **oiuher taluqdar and iiifi heirs U.ul notliiug Irft. to grant 


Ijord Ho n 11 am 0.'^, atid Hut Aiitiuut Winea,g. 
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to the succeeding taluqdar would not apply?; and the Governmeiit therefore 
on its surrender had power to grant the same estate under the new sanad. 

Section 3" of the Crown Grants’ Act (XV of 1895) which made valid ‘*al1 
provisions, restrictions, conditions, and limitations over, contained in any 
grant or transfer ” made by the Guvernmeni/ or under their authority, “ any 
rule of law, statute or enactment of the Legislature to the contrary notwitU' 
standing” was held by the Judicial Committee to remove the force of an 
objection that no executive act of the Government could, in or after 1861 
have created an estate descendible by any rule of inheritance other than that 
laid down by law, which in this cage was the Hindu law. 

The above case was allowed to be set up on appeal to the Privy Couxicil 
though it had not been made in the written statement, nor raised by any 
specific issue, where the issues as settled were sufficiently wide to cover it, 
and all parties had been aware of the importance of the primogeniture sanad 
if it could be shown to have been granted and its contents could bo ascer^ 
tained, and were therefore not taken by surprise by the way in which the 
case was presented on appeal, so that nojn justice could be done by disposing 
of the appeal upon it. 

Appeal from a judgment and decree (26th'March 1903) of 
tlie Court of the Judicial Commissioner of Oudh;, which 
aiBrmed a decree (6th August 1902) of the Subordinate Judge 
of Sitapur in favour of the respondent. 

The suit out of which the appeal arose was brought by the 
responctent under the following circumstances. 

The taluqa of Mahewa, the property in dispute^^^ was before 
the annexation of Oiidh owned by one Gajraj Singh, and 
after the confiscation of Oadh the Second Summary Settlement 
was made with him, and his name was entered in lists 1 and 2 
of the lists required to be prepared under section 8 of the 
Oudh Estates Act (I of 1869). In accordance with a Govern- 
ment Circular dated 11th October 1859 enquiries were made 
of him (as of other taliiqdars) in regard to the succession to 
his estate, and his replies indicated that it would descend to 
his male heirs successively. A sanad was therefore granted 
to Mm of the estate such as^is mentioned in Lord Canning^s 
letter dated 19th October 1859. ^ 

Gajraj Singh died on ICfch January 1800 living )um 
surviving two brothers, Girwar Singh and J>uf of 

whom Girwar Singh was tho older, two . »**,” d" 

Dunia Singh, namely, Sheo Singh (tho appelk’ ■ * v^d- 

dar Singh, and a widow Anand Kimwar. On i; / 
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Singh succeeded to tho taliiqa and was roc.ogni?;cd h)- the 
Govenunent as tahiqdar. He was also ask('d ns to tlie mccos- 
sion to tho estate and in reply he stated tlu' family custom to 
tho same effect as Gajraj Singh had doin'. In 1861 the 
Government proposcMl, in the ease of any talni|dnr whose eldest 
sou hy custom succeeded him, to change the ordinary form of 
sanad for a sanad stating that primogenitiin'. would bo the 
line of inhoritaneo. Girwar idingh on being askeil if he wished 
this change to he made replied that he wished (or a primo- 
geniture sanad, and one was said to have hw'u grant.od to him. 
On 4th March 1862 Girwar Bingh made a will devising 
the estate to Balbhaddar Singh, whom (as the respondent 
alleged, though this was denied Ity tho appellant) ho also 
formally adopted in 1864. 

On 2nd January 1865 Girwar Singh died and was succeeded 
by Balbhaddar Siugli, wfm himself died on I2th Deecmber 1898 
without issue, hut leaving his widow liaghiihans Kunwar (tho 
respondent) and his brotlier Sheo Singh, both of whom claimed 
to be the next heir to the estate. On 11th Kehrnary 1899 , 
mutation of names was ordered by th<' n'Venne authorities 
to ho made in favour of Sheo Singh, and lu* was put in iwssos- 
sion of tho estate. 

On Ctli February 1900 Eaghnhans Kunwar instituted tho 
present suit for posse.ssion uf the estate, with mosno prodts. 
Tho plaint alh'geil (paragraplis 8 and U) that of tho property in 
suit a portion formed the original estate oi’ Gajraj Singh, and 
the remaiudor had boon snbsecjueutly aecjnirod hy Girwar 
Singh with tho oxooption of one village, Munda Nizam, which 
was tho Boparato property of Anand Kunwar, tho widow of 
Girwar Singh, and on her death on 25th December ^1897, 
Balbhaddar Singh succoodod thereto. 'Ilhe plaintiff' pleaded 
that tho «uccessian to tho whole o.Htate was govorned, not by the 
proviBiang of Act I of 1809, but by the Hindu .Law, under 
wliich sho w' -the nearest heir as widow of Balbhaddar Singh: 
but thatjgyi Nff^^tho suooossion was regulated by sootion 22 
of ApK \aho WEB to muxiocul uiulor (,'laus*o (7) 

^ B Balbhaddar Buigli Imd heoii lawfully 

far Singhi and tho defeudautj was therefore 


ALLAHABAB SEBIES. 


YOL. xxvn.] 


637 


not Balbhaddar,SinglA brother within the meaning of clause 
(6) of that section. 

The defence was that the estate descended in accordance 
with the ptoyisions of section 22 of Act I of 1869, and not 
according to Hindu law; that Balbhaddar Singh was not 
adopted by Girwar Singh ; that even if ho had been adopted the 
defendant was his brother within the meaning of clause (6) of 
section 22 of the Act and was therefore entitled to succeed under 
that clause; and that even if the estate descendod accord- 
ing to Hindu law, the plaintiff was not entitled to succeed, 
as there was a custom in the family by which females 
were excluded from inheritance. The issues now material 
were — 


1. Did Girwar Singh adopt Balbhaddar Singh about 

thirty -five or thirty-six years ago ? 

2. (a) Whether AnandKunwaiTeft, among other property, 

a village named Munda Niziam, to the owner- 
ship and possession of wliich (along with other 
property) Balblmddar Singh alone succeeded as 
heir? 

(h) Whether it was in her possession as gumra^ and 
‘ on her death came into Balbhaddar Singh^a 

possession, and was merged in the taluqn? 

3. Whether Balbhaddar Singlx died leaving plaintiff as 
' his heir, and also the properties detailed in lists 

1, 2, 3 and 4 annexed to the plaint and written 
replication ? 

If so, whether plaintiff succeeded to the ownership 
and possession thereof? 

4. Whether the plaintiff is entitled to succeed to the 

property, -both taluqdari and non-taluqdari, left by 
her husband, under the ordinary law, as well as 
under section 22, Act I of 1869? 

5. Whether succession to all property, tahiqTyjij^^ non- 

taluqdari, left by Balbhaddar Siha^uevolvcB on 
delhndant according to t!io rul#/fiaid (h>wn in 
section 22, Act I of 1869? 4 
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6* Is tliere a family ouBtom in tlie Maliewa gaMi by 
•wliicli a woman is altogot.hor excilmhal from s\ic-. 
cevssion, and is tlie plainiiff tln'roforo not entitled 
to Bucoeed to lior deceased hnsbamrs pro]>erty ? 

Before tlie Subordinate Judge it was also cont.end(Hl for tlio 
defendant tlnit a primogeniture Banai! was jpuint.od io (Jirwar 
Singh; b\it no such sanad was prodtuu'd and the Subordinate 
Judge ludd that the seeondary evidema^ in supp»>rt of it was 
not sunicieut. On the above issues the Subordinate Judge 
found that OIrwar Biugli had validly adopted Balldiaddar Singh 
and that tlie village of Munda Nis^am was the separate ])ro- 
pertyof Anand Kunwar. Ho was of opinion that Act I of ISCO 
had no application to the case, that the suC(a\ssion was governed 
by the ordinary Hindu law, under which the ]>laintiff was the 
next heir, and that the custom exeduding bunalos from succes** 
sion was n(}t proved. He also held that on the true construc- 
tion of section 22, clause (6) of Act I of 18(>9, Ihilhhaddar Singh 
liad^ in consecpicnce of his adoption, (u^ascnl t.o he the l>rother 
of Shoo' Singh, and that the plaintiff was a neanu* heir (nnm 
under the provisions of that seidiom 'rhe Subordinate dudgo 
BunuiuHl up his findings on the issues in the folhuNing pasBuge 
of his judgment — 

aina tip, it taa boon fouml that BsUMuubiar Hin^h wa^ iho h^^aUy 
adopted 8"v)ii of (Fu’wat Biap^h ; that ho miootHnlod to t.lui proptn'ty loft by 
(Hmar Biugh, an hin hoir and lop^atooj that UaUdiaddar Stsiij^h died leaving 
plaintiff, his lioir, and tho proportion fiOt otit in th(^ plaint, that tho snocoS" 
sion to the said pvoporiios is not govornod by tho niloo st't out in HOt.iion 22 
of Act T of lSt>!> but by Uus Hindu law, that tho plaintiff in ontitlod to 
sucv’ood na his hoir, and that ovon if tho Aot h:ul loam apjdicC)!!* in tho 
iucoosHion, tho plaintiff Hhouhl havo Huoooodod uud»‘r tlHit ju’ovunnnn of tho 
Aot, and that thoro is no valid oustom hy whioli wionon uro oxohuhMt from 
iuhtudting to tho M ilunva ostato* Asarosiiltof thono fiudiug^ tho plaint, iff 
is ontitlod to possession of tho pfo[»ort.ioH Hi*t oni in tho |»!aiut naui to 
mosno profiis, tho amount of whioh will bo dofcoriniaiHl in iho oxooution 
dopartmont/* 

Otx the (|ti 03 tion of tho primogenituro smiad tho SuhonliuaUi 
Judge B ald 

U; has hooL, ’^Vnided on hohalf of tho doftnidant that a primogenituro 
lanad was^grautodi '4 (lirwar Bingh, and thoroforo ho ac^ui rod a ponnanont, 
Eoritablo and right In tho ostato. This sanad has not boon 

producod. Th® a- \nt allogod that it waa in iho pogsosslon of tho 
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plaintiff, who, though repeatedly summoned to produce it, did not do so ; that, 
therefore, the presumption is that if it had been produced, it would have 
been unfavourable to her. The only evidence of the allegation that such a 
sanad was granted is (1) Girwar Singh's reply to a reference made to him 
by the Deputy Commissioner of Kheri, on receipt of the Chief Commissioner's 
Circular No. dated the 26th September 1860, calling upon every taluq- 
dar in whoso family the rule of primogeni turo had not prevailed to declare 
whether 'ho was desirous that that rule should be applicable to his estate, 
Girwar Singh's reply was to the effect that ho desired to take the sanad in 
the new form. (2) The recital of the bond %vhich Balbhaddar Singh and 
Anand I^nnwar executed in 1881, in favour of the Bank of Upper India, 
Limited, to the effect that Girwar Singh was the owner of the estate by 
virtue of a sanad granted to him by the British Government under the hand 
and seal of G. U. Yule, Esq., Officiating Chief Commissioner of Oudh. (3) The 
mention of the fact that Girwar Singh obtained the sanad of the estate in 
the order sheet of the case which Government brought against Balbhaddar 
Singh {A., 166) for declaration of superior proprietary right to mauza 
Parsehra. Before dealing with these documents it is necessary for me to 
consider whether the circumstances of the case are such as Jo justify the 
inference that the sanad was in the possession of the phiintiff and she 
refused to produce it, and therefore it should bo presumed that if produced 
it would have been unfavourable to the plaintiff. 

“If a siinad was granted in accordance with the wish expressed by 
Girwar Singh, the defendant could have proved its contents under section tU, 
Indian Evidence Act. The defendant wants the Court to presume everything 
against the plaintiff who is said to have kept him out of possession of the 
san^d, an important piece of evidence in the case, and to be retaining that 
evidence in her own custody. Such a presumption would arise if the defendant 
had exhausted the moans that were at his disposal to prove it by producing 
secondary evidenbo of its contents. Secondary evidence 6f course includes 
a cortifie'd copy or a copy made from or compared with the original. Defend- 
ant had a right to produce all secondary evidence mentioned in* section 63, 
Evidence Act, and he could have done so had he liked, but ho did not do so, 
and in order to supply this omission ho desired the Court to accept the form 
printed at page 386 of Mr. Sykes' book as secondary evidence. This cannot 
he done for this reason, that if a sanad wore granted it could not have been 
issued in the form above referred to to Girwar Singh. The form says t— 
‘I, G. U. Yule, Officiating Chief Commissioner of Oudh, under the authority 
of llis Excellency the Governor -General of India in Council do hereby confer 

on you the full proprietary right of the estate consisting 

of the villages as per list attached to the JeahuUat you have executed. Did 
Girwar Singh execute a hihuUat ? If so, it must ho in the D eput y Commis* 
si oner's office, Kheri, or at any rate among some G o vqr n \tg0flrWco rda . The 
defendant should have procured its production in show what ii 

contained in it. No presumption as to its would arise. The 

defendant admitted in his written statement that summary settle- 

menta were made with Gajraj Singh, that he oxecutodTiio laMiat in respeot 
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of the Citate of Muliewa conflicting of ilvo villages named tlieccin, a copy 
of wliich ilie (lefendunt Itac prodneed (A,, 153), A i ilutpluFi Hunnd \v;\m grauliod 
to bitn in aocordaneo with tin' directiotiH eontniiK'tl in (5>v(»rnnicni letter 
No. 5208, dated tlie lOtli October 185*3 : il\at cannd nwini. hsive been inmied in 
tbo form given in M j*. Sybe.-^ boelc. If a freeb cannd wa.M ig nugl io (lirwar 
Singb mirely he vnnat have executed a freHli hihulhrf. I f cueli lead been the 
cace, the defendant could bave eaaily obiainesln et)py nf if. fiaun tb<' Di'puty 
(bmmiHcioner’H oiFice and productnl it in Court in prouf of tbeease,, Tlunx 
again, OnjrnJ Singh’s nanie was euiored in lifdi No. 2. which is a lifd- of tahiq- 
dare wliose CBtaieH dcv<dved upon a single heir and not a lifd, of tatmplars 
to wlimn privnogenituro aatvada bad been granted. Had a prituogi'uHurc 
aanad been granfod tt> trirwar Singh, the entry in list No, 2 w<njld have he(u\ 
thereby Hn])erBeded a.tid his name would have been euttu'ed in list No. 3. Such, 
however, is not the case, 

** It has been contended on helialf of the defendant that under the Ondh 
Estates Act, overy iaUtqdar shall he deemed to hiiv(^ a permanent herit&hla 
and transferahle right in the villages attached to his , 

subject to all the conditions ulTeetiug the talmplar; that the conditions 
referred to are conditions la'gardiug stmeesHion. Tlu' etml<m(ion is not sound, 
because it ban been held that the couditious r(‘ferredto are such as the 
destnictiou of forts, loyalty aud goojl service, 'rbese conditions are men*» 
iloued in the saund. The sauad grautf'd to (lajraj Singh lays down that the 
estate \vm been conferred up(su liim and bis iirirs for < ver. It d‘H's not limit 
the word heirs to male beira. 

*yA sanad was grauliMl to tia jra j Stugb|audhe eoubl b'uo' eoui-ented to 
have it changed, and if he bad d<nm io it wottld have been bimbiig on luM 
biurj and succesHora, but if Hlrwar Singh got it eouverled into a primogeni- 
ture sauad be could not* by doing ho, himself derive any heurfd or confer ^my 
beiudit on bis beir^ and HUCcesHora. 

“ *rbe condition h% ibt^ penultdmate paragraph of ibq primogindturo 
sanad refers to cascH of intestato anccosKion. It would not apply a caiio 
where a Hanad-lmldcr has tran;»ferre»l or bc(|neathi'd his eslate to soma parson, 
because a tmuHroree or h'gatee of a laUnplar wottltl not. have the same rights 
as the talmphir has, after his dejuise. Thus it ie quite cb'ur that Hirwar 
Singh did not conu^ within llm imrview (if seettonnof the Aet, that the 
grant of a sanad, aHsuming that a sanad wuis gratit nl to him, woidd not, malu^ 
him a talnqdao* within the tueaniug <d’ the Act, and that, the provisions 
thereof would apply to thoHC villageM only whteh uotdd h** eovered by it, 
nanudy, those tiamed iti (he list ntd-Hched to the agretuueiU or kahuliitl whH’U 
Q'irwar Singh might have, execuied, and that there is nothing io show tliat 
any sneh agnnmmnt or kahuliai was ever esocnied by liinu 

*M will now procetul to eonaider lln^ two doeumenjs reli«nl ttpon by the 
defendant evidetnuii of th« cotHentM of the oauad. 'I'he lir^t i^ a 

bond which Ualhu Singli and Thaluiraln An.and Runwar had otoruled in 
favour of the Rank K \ Upper India, rdnuied, on 2Hth April, IHhI. it reedten 
that Haja (Ihuvar Silly. as the ahsohiii owner of tin' estate by vlrf.ne of 
a s.vaadi granted to . * by the British Hcvernnnmf, under the ha d r nd 
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seal of tlie offiee of Georgo IJdney Yule, Esq., the Officiating Chief Commis- 
sioner of Oiiclh. 

“The second document is copy of order sheet of the suit which Govern*, 
nient brought against IMbhaddar Singh for declaration of superior propriet- 
niauza Parsohra, in which the fact that Girwar Singh obtained 
a taluqdari sanad is mentioned. 

These two documents certainly indicate the existence of a sanad granted 
to Girwar Singh, but they do not furnish secondary evidence of its contents. 
Presumably the sanad was granted to Girwar Singh in accordance with the 
wish expressed by him, and it was a primogeniture sanad, but, as I have 
stated above, the mere fact of a sanad having boon granted to Girwar Singh 
does not confer upon him the rights and liabilities mentioned in section 3 
of the Act. Had his name been entered in the first of the lists mentioned 
in section 8, and he had executed a IcahuUatj or obtained a decree from the 
Court of an officer engaged in making the first regular settlement of the 
Province of Oudh, in respect of the villages comprised in the taluqa, then 
he could have had heritable and transferable rights in his estate subject to 
certain conditions under section 3 of the Act. Such, however, was not the 
case. Thus it is clear that Girwar Singh was neither a talqqdar, nor a 
grantee, nor the heir or legatee of taluqdar within the meaning of the Oudh 
Estates Act, ‘and that therefore [the estate did not, on the death of Gajraj 
Singh, descend upon him under the provisions of section 22 of the Act. In 
fact that section could not, by any rules of interpretation, be held to have 
applied to a succession which took place so far back aa 1860, about eight or 
nine years before the passing of the Act. Girwar Singh not having himeclf 
succeeded as *hcir' or ‘legatee^ of Gajraj Singh, Balbhaddar Singh could 
not hayo'^succccded Girwar Singh as his *heir' or 'legatee' under the pro- 
visions of the Act." 

From this .decision tlie defendant Sheo Singh appealed to 
the Conrt^of the Judicial Commissioner of Oiidlu His appeal 
was heard by the Judicial Commissioner (Mr. Ross Scott) and 
the first Additional Judicial Commissioner (Mr. G. T. Spankie) 
who on the questions of the adoption of Balbhaddar Singh 
alleged by the plaintiff, and tlie custom excluding females 
from inheriting set np by the defendant, concurred with the 
findings of the Subordinate Judge. 

Di^ffering from tbe Subordinate Judge the appellate Court 
decided that the succession to the property in dispute was 
regulated not by Hindu law but by the provisions of section 22 
of Act I of 18C>9. The first Additional Judicial Coppm^-oncr, 
however, held tliat if the BUccesBion was govt^^ul by that 
section the' defendant as the natural brotluy.* m Balbhaddar 
Singli was entitled to EPiooed under clause (flC'ff thc'Sectiion^ 
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even if the adoption of Balbhaddar Singh took place, and that 
the son referred to in clanse (1) meant a natural son only. 
The Judicial Commissioner difTorod from this view and coii- 
curred with the Subordinsite Judge in holding that the defend- 
ant was nottho ‘l)rother’ of Ball)haddar Singh and was therefore 
not entitled to succeed under elauso ((!) of s('e,tion 2-2 of A.e.t I 
of 1869, but that the plaintiff was eutithal, as Balbhaddar 
Singh’s widow, to the pro]H'rty in suit. 

Before the Judicial Commissioner’s Court the defemlant 
produced what purported to be a certifed (otpy of the primogeni- 
ture saiiad granted to Girwar Singh. As to this and its offoet 
the Court said : 

**Tlio tlofcndant alleged, in tlu> eourne ef ilio auit, tliai Uie Oovenimont 
had granted Girwar Singh a priinogonitAire sanad* and lie callt'd on l.lio plain- 
tid! to produce it. The plaixxtiff did not do so, and tin' derendant, tliBreforo, 
alleged that she was keeping it hack, and that he nhouhl be allowed to give 
secondary evidence that sneh a sanad had been granted to G irw.ar Singh, 
At the hearing of the appeal, he presented an apidieation to ns, asking ns 
to receive in evidence certain docuineuts showing that fmeli a ganad was 
given l,.o Girwar Singh, After jndgnient was rcHervetl hy uh, he prodneed a 
ccnitied copy of a sanad, purporting to Ihui }rriningetuiiH’o HniUMi, granted 
by the Chief Conunissioner of Oiulh t,o Girwar Singh. It whh not Hcrionsly 
eonieuded that no sneh sanad wan granted t.o (Crwur Singh, ami I think that 
the certilled copy of it prodneed ahtmld he reeeiviHi in evidenee. At the 
same time it is only right to say, that it is not prove<l that the original was 
ever ixi the posscHsioix of the plaintiff, and that fdm kept it Imek. The H*.i.nad 
is the form of tr^ie primogmuture sanad to he found at page :isr> of Sykes' 
Compendium of Ondh Talmplari l 4 aw. It pur port, s to confer on (Tnavar Singh 
and his heirs for ever Ghe full proprietary right, title, and poMHimaion of the 
estate of Mahewa,* The following is one of the conditions : e n, Ih another 
oomlitiou of this grant that in the event of yonr dying inteHiat,e or any of 
your suecCHSors dying intestate, the estate tshall desctnul to the nearest mule 
heir according to the ruki of primogeniture , . ' ThtMlcfendant coni ends 

that even supposing that the descent of the CHlatc is not regulated by the 
proviaions of section 22 of Act I <if ISthh it would be regnb-Hed by the :d*ove- 
mentionod condition, and conse(|nently the estaie cannot devolve uu the 
plaintiff. The answ'cr to this argument is, tlrit the (b>Vi*rumenii hnd admit" 
todly granted the Mahevva estate to Gfijraj Sin ’’h ou t hi'i heirs for <'ver by a 
sanad in the form to ho found at pagt' ot IM , Syk C’d work mentioned 
ahovo^^Cr^''~'’”^H!^vi ly done «o, there was nothing bdb. for it to grant to Girwar 
Singh. The G^ernmont clearly recogni‘/jHl this to be so, for it was the 
' mim dC GajraJ' \iigh, and not that of Girw ar Singh, which was enteriul ixx 
the lilt 1, ^ under lootlon B of Act I of 1H5ih and the ostaie wag 

ente^d in the lisi 4 and not In li«t S, pro paced under the same «oc lion,, that 
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is, it was entered as an estate which, according to the custom of the family, 
devolved upon a smglo heir, and not as an estate conferred hy a sanad declar- 
ing that the succession thereto should be regulated by the rule of primogeni- 
tui’O, The question does not depend, however, upon the recognition by the 
Government ol the fact that it had given the estate to Gajraj Singh. The 
fact which renders the sanad on which the defendant relies absolutely 
useless, is the fact that the estate had already been conferred by the Govern- 
ment on Gajraj Singh and his heirs for ever, when it professed to give it to 
Girwar Singh and his heirs for over. Such recognition only indicates that 
the Govorninont saw that it had made a mistake.'' 

There being a diiFerence of opinion between the Judges the 
Court made the following order: 


As wo differ in opinion on a point of law, and as the Court consists of 
three Judges, we might under section 675, Civil Procedure Code, refer the 
appeal to the third Judge, but as it is likely that even if the appeal were 
decided according to the opinion of the majority of the Judges of the Court, 
neither of the parties would accept such opinion, and the unsuccessful party 
would take the case to the Privy Council, we do not propose to refer the 
appeal to the third Judge. Accordingly, as there is not a majority of the 
Judges who hoard the appeal, which concurs in the judgment varying or 
reversing the decree appealed against, the decree must, under section 676, 
be aihrmed. We, therefore, dismiss the appeal with costs and the objections 
under section 661 with costs, and affirm the decree of the Subordinate 
Judge." 

On tin a appeal 

Mr. DeGruyther for tlie appellant contended that the case 
was not governed by the Hindu law but by section 22 of Act I 
of 1869, under which on the death intestate of a talnqdar in 
lists 1 and 2 of^ those prepared under the Act his estate de- 


scended to the nearest male heir in the line of primogeniture. 
Eef erence was made to Achal Ram v. Udai Fertah Addiya Bat 
Singh (1); Rtm Bijai Bahadur Singh v. Jagatpal Singh (2); 
Bhai Narindur Bahadur Singh v. Achal Ram (3), and Jagat^ 
pal Singh v. Jageshar Balchsh Singh (4). If section 22 wmre 
applicable, the appellant, it was submitted, was entitled to succeed 
imdei* clause (6) of that section as brother of Balbhaddar Singh, 
notwithstanding the adoption of Balbhaddar Singh, though it 
had recently been held that the legatee of a talnqdar who took 
under a bequest taking eiSfect before the passing^prtw^Act I 

(1) {1683) L. E., U L A., 6l (56) ; I. I.. E., 10 Calc.. 51^A7, 618)- 

(2) (1890) L. R., 17 I. A., 173 ; I. Ik E., 18 Calc., 111^ 

(3) (1893) L. E., 20 I. A., 77 ; I. L. E., 20 Calc., 649. ifA 

(4) (1902) L. Ik, 80 1, A., 27 (30) ; I. L. Ik, 25 AIL, I4hxl60). 
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of 1869 was not. a legatee witliiii the meaning of section 22. 
See Balraj K-mhwar v. Jarjatpal Bivgh {1), Act 1 ol 18G9, 
sections 14 a 11(115. But if Hindu law wmv hold to apply, tho 
custom set up liyltlio appellant exclndin|,-: fomales. was proved, 
ami in that case the appellant was still the next heir on the 
death of Balbhaddar Singh. 

Assuming, however, as hold in the ease of Ihdntj Kvmoar 
V. JcuptVid Blngh, Hiat Act 1. ..f ISlil) did not, apply, the 
appellant was entitled to succeed to the l.aliui in (^ispiite under 
the tonus of the primogeniture sanad granted to (1 invar Singh, 
which, it was submittod, regulated the di'Kauit el tho taluq. 
The effect of Lord Canning’s proclamation of I5th March 1858 
was til at all land in Oudh was confiscated and hecamo tho 
property of Government, and claimants had thoneoforward 
tosliow title through the Goverumont ; see MnU'tt, Jahaii Sahiha 
Y. Di'puty Gcmi.ntis'.s'iottf’r o/ Lu-ckiunr (2) and Mirm Jrhan 
Kudr Bahadur v. j!l/s'M,r Bak,u Bt'iju-ui (8). As to tlio saiiad, 
it was undoubted that it had biam graiit.'d ; it was provijd 
by a 'oertillod copy wliich liad Ihm’H rightly admitU'd in 
ovidence when prwhieod in the dudieial ( 'ummissiouer’'K (tmrt; 
and from the ether doenmentary evident' which is referrod 
to and considered in the judgment of the Snlmnlinate Judge, 
and also from tho circumstaiieoH of tlu' dato ol tho sanad and 
of tho" nature of Girwar Singh’s roply on luung asked ii lio 
wished to hiive it, the form ami effect of tho si^uuid wore 
sufficiently sliowu to make it clear that, it was a sanad under 
which tho tahui would descend t.o a siiigh' uialo lu'ir by Bio 
law of primogeniture. Eeferenco was made to the Oudh Blue 
Book for 1850, tho circular at page 28 ; tln' < bivm-ument (lu-e,ular 
of I8th January 18()(); and Sykes’ I almjilari Lau, i>p- .>8.), o8l!, 
389 and 391 : and it was submitted that the appeal should ho 


allowed on this ground. 

IMdmio K. a., W. G. Bonm>re and (I PI A. IPm, for tho 
rcjspoiulont contended that the successi.m to tlu' tnliu) was 
govorti-iiUtf tlio.lTimlu law, ami imt by the provisions of 
soction 22 o?H,lj ! of 1869, which was m.t appli.-ahle to the 
(1) (W04.) L. l\!%l 1. A., 1R2 (14a)! (2) (iWip 1.. U., fi I. A., «! (W). 

I. L. H„ 2 (J\ir., 393 (4(i0). , 

(8) (1878>\ B., 6 1. A., 70 (98) ; 1. L. ll.. 4 t'ab.. 7i7 1731). 


m 
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case: see Balraj Kummr v. Jagatpal Sioigh (1). By the 
Hindu law the respondent as the widow of Balbhaddar Singh 
would be entitled to succeed to the estate as next heir. There 
had been concurrent findings of the two Courts in India that 
Balbhaddar Singh had been duly adopted, and that the custom 
set up by the appellant excluding females was not proved. 
Even if, therefore, the succession were held to be governed by 
section 22 of Act I of 1869, the respondent was not precluded 
from inheriting, and the appellant, owing to the adoption, was 
no longer Balbhaddar Singh^s brother within the meaning of 
clause (6) of that section : and the respondent was in that case 
still the nearest heir to the taluq. 

As to the contention that the succession was to be regulated 
by the sanad said to have been granted to Qirwar Singh, there 
was no proof that such a sanad ever was granted. No reference 
was made to it in the report dated 3rd January 1865 to 
the Deputy Commissioner of Girwar Singh^s death, as would 
have been done had such a sanad existed. It was not suffi- 
ciently proved by the secondary evidence adduced in support 
of it: the copy produced was not certified in accordance with 
law, «and ought not to have been admitted in evidence; it 
should appear on the face of the document that it was a 
certified copy,^ Reference was made to the Evidence Act (I of 
1872), sections 61, 63, 76 and 91. The contention is, moreover, 
a new case which had not been put forward by the appellant in 
his written statement, nor in the proceedings he took to obtain 
possession of the estate, nor had any issue ever been suggested 
or settled on it. He should, therefore, not be allowed to raise 
it now, nor should the appeal be decided upon it. Even 
assuming that such a sanad was granted to Girwar Singh, 
it was *6ubmitted that for the reasons given by the Courts below 
the Government had no power to grant it. When they liad 
once granted the taluq to Gajraj Singh and his heirs there was 
nothing left to give to Girwar Singh, and tho^ one of 

the heirs who had taken the taluq under the sanad had 

no power to surrender it and accept another himself and 

his heirs. Moreover at the date of the sana€^ mo Government 
(1) (1904) h, E., 81 1. A., 182 ; 1. R., 26 AIL, m. 
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could not in their cxeoutiv© capacity havo created any 
estate descendible otherwise than by Hindu hw. The appeal 
therefore ought on that ground to be disnvisMid. 'Tho’re^iiondent 
in any case was entitled to a decree for the property edainved in 
the plaint an being not part of the taluq in dispute. 

Mr. IhGmyth&i' replied, citing, as to the power of the (lov- 
ernment to make the grant, the Crown Crants’ Act (XV of 
1895); and as to the setting up of a new case McVlmn v. McKay 
(1) showing that the Privy Council will exercise their dis- 
cretion in deciding a case on its merits without regarding 
strictly the precise terms of the pleadiug.s. Har Narain Singh 
r. Ohaudhrani Bhagwcint Kunr (2); and Ibrahi-m- All Khan 
V. Ummat-ul-Bohra (3), were also referred tio. The respond- 
ent was fully aware that the primogeniture .sanad granted 
to Girwar Singh was relied on by the appellant, as it appeared 
in his list of documents. 

1905, May 16Ui. The judgment of their Ijord.'^hip.H was 
delivered by Sin AliTitmt WinsoN — 

This appeal relates to taluqa Mahewa, and tlie conUieling 
claims to .‘Succeed to it of tho.-c who allege themselves to ho 
the heirs of the last owner, Thakur Balbhaddar Singh, who died 
on the 12th December 1898. 

Before the annexation of Uudh, and the proe.Iamatiou of 
confiscation, the taluqa was held by 'J'hakur Cajraj Singh, and 
with him summary settlement was made. To him, it w'as not 
di.sputed, was also granted a sanad of the 19th October 1859; 
and as will bo shown later on, that sanad um.st havo been one 
in the form in use under the sanction of Government at the 
time when it was granted, that is to .«ay, a sanad to the grantee 
and his heirs, without indication of the lino of inheritance. 
These are the material facts down to the death of Cajraj, which 
occurred in January 1860. 

Gajraj at his death left surviving him two hrothers, Girwar 
Singh an^-^^nnna Singh, of whom the tormer was child less, 
while the latteifead two sons, Baibhaddar Singh ami Shoo 
Singh. Girwar ^paoded to the property on tlio death of 

(I) (1878) L, E., Q P. djto (887). (2) (18<U) h. H . 18 1. A., G5 1 1. h. E., 

• -13 All, 8(K). 

(8) (18«) Ii. E., 24 1. A, 1 (10) j I. L, E., 19 All, 207 (277). 
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Gajraj, and remained in possession until his death in 1866. 
He died childless, and bj his will he left the estate to his 
nephew Balbhaddar, who accordingly succeeded him. During 
Balbhaddar^s time of possession the Oudh Estates Act (I of 
1869) was passed. In the lists framed under section 8 of that 
Act the name of Gajraj, though he had long been dead, and 
though another descent had in the meantime occurred, was 
inserted in the first list as a person to be considered as a 
taluqdar, and in the second list as one whose estate according 
to the custom of the family ordinarily devolved upon a single 
heir. He was not in the third list. And it is a matter of 
familiar knowledge that such entries of dead men^s names in 
the lists were not uncommon. 

Balbhaddar remained in possession of the estate until his 
death childless, which took place, as already stated, on the 12th 
December 1898. And he left surviving him his widow and 
his brother. 

The usual controversies followed before the Eevenue author- 
ities upon the application for mutation of names, in which the 
brother was successful. And ultimately the present suit was 
brought by the widow, the now principal respondent, against 
the breaker, now represented by the appellant, to recover the 
estate. 

The plaintiff,^ based her case upon the ordinary rules of 
Hindu la w,*^ under which she claimed to succeed as heir to her 
husband ; ‘and of course, if those rules are applicable to the case, 
she was right. She further alleged that Balbhaddar had been 
adopted by his uncle Girwar. 

The defendant denied the adoption and made two specific 
answers to this claim : first, that by the custom of the family 
females were excluded from inheritance; secondly, that the 
succession* was governed by section 22 of the Oudh Estates Act, 
and that under that section the brother was entitled in priority 
to the widow. _ 

These pleadings raised two definite questions one, as 

to the custom excladiiig females from inheritance, #ao other, as 
to the adoption of Balbhaddar by his uncle Gi,r|far. On both 
of these questions of fact the Subordinate Judge who heard 
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tlie case decided in favour of fcho respoudenf, holding that the 
custom was not proved, and that the adoption wnis. He thought 
that the right of succossion was governed hr the ordinaiy 
Hindu law, and that even if it fell under tlie Atd,, llalhhaddar 
having been adopted by his uncle Hirwar, Hln'o Hi ugh, his 
brother by birth, was no longer his brother in the (.'ye’of the 
law but his cousin, and, though uudouhtedly the nearest nuilo 
heir, came in after and not before the widow in tlu^ list of heirs 
under Kseotion 22. And ho gave a decree in favour of the 
plaintiff, now the first respondent. 

Against this decree an appeal was hrouglit to the Court of 
the Judicial Commissioner. That appeal was lusard by two 
learned Judge.s. Tlioy agreed with the Subordinate Judge as 
to the custom and as to the adoption. J’hey thought that the 
succession ,w'as governed by section 22 of the Act. Ono of the 
learned Judges agreed with the Subordinate rhuige in thinking 
that Balldiadilar’s adoption by his unohi (Jirwar prt'tdndod 
Shoo Singh, his brother by hirtli, from sueccoding as a brother 
in priority to the widow j the other learned dudge diilered on this 
last point. And tluna^ l)eing this dilVercnce betwi'en the learned 
Judges on a question of law, the appeal to them was dismissed 
and the decision of the Hirst Court animied. I{ is iUgaiiiHt 
that decision that the present appeal has been brought. 

The questions as to the alleged custom iviuUas to the adop- 
tion which occupied so much of the time atid attiUitTon ol’ tho 
Courts in India have been disposed of by concurr<«nt findings 
of those Courts; and their Lordsliijis have not hemi asked to 
re-open thorn. 

The question upon which tho learmsi Judges diifm-ed, as to 
the meaning of “brother” in section 22 of theOudh Kstates 
Act, only hocamo material because it was considered tlyit the 
succession to the taliiqa on the death of BalhhaJdar was 
govornod by that section. But that e.ould only he if Balhhaddar 
worex^garded as a legatee of n taluqdar ns I, he term is used 
in tho Hod^-^ * III Jkdraj Kwnwiir v. Jkw Ja.<iat.}Ml Nfm/Zi (I), 
a case- doeidel|'l)y this Board after the } U’ilHilllt mim WIIH 
of in India, lialil llnat a logatoo who Hucuoodotl as ^uoh 

(1) (im) SI 1 4, 1 im 1 1, h. ii, m iii, io:i, 
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before the passing of the Act is not a legatee within its 
meaning. 

The real contention before their Lordships on behalf of the 
appellant was that^ assuming the Act not to be applicable to the 
case, the succession to the taluqa is governed, not by the 
ordinary rules of Hindu law, but by the terms of the sanad 
under which it is held, that that sanad is one granted to 
Thakur Girwar in substitution for the earlier sanad in favour 
of Gajraj, and that by the terms of Girwar^s sanad the taluqa 
descends, on the death of the holder, to the nearest male heir 
according to the rule of primogeniture. Therefore, it was 
contended, the appellant was entitled to succeed on the death 
of Balbhaddar to the exclusion of his widow. It was not 
disputed that Sheo Singh was the nearest heir male of Girwar 
and Balbhaddar, whether' there was an adoption of the latter or 
not. * 

In order to make this aspect of the case quite clear it will 
be well to refer very shortly to one or two points in the 
development of the policy of Government in. connection' with 
the Oudh taluqas. This is matter of history, and the whole 
story is to be found in Sykes^ Compendium. It is sufficient 
here to notice two stages in that development, Down to the 
end of 1869, the sanads granted for taluqas of the class to 
which the present belongs, that is to say taluqas which by 
family custom descended to a single heir, but not necessarily to 
a male heir under the rule of primogeniture, were in a form 
sanctioned by the Government of India and printed at page 3S5 
of Sykes’ Compendium. It is a grant to the tahiqdar and 
his heirs, without specifying any particular rule of inheritance. 
These sanads appear to have been issued through the then 
Chief Commissioner, JMr, (afterwards Sir Charles) Wingfield, 
whose* name they bear. The sanad to Gajraj must from its 
date have been of this kind. 

In 1860 a further development took place. It was consi* 
dered desirable to encourage the settlement of tal^tti>ft% that 
they should descend to male heirs only, iuul(|!^^jhc rule of 
primogeniture. And a new form of sanad approved by 
Government, embodying this rule of descent, wxnch is printed 
• , ‘69 
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at page S86 of the game booiL Such i«aiiads appear to have 
been issued by Mi\ (afterwards Sir George) Yulej then officiat- 
ing as Chief Commissi oner. It was fnrther thought desirable 
to communicate the new form of saiuvd to taluqdars already 
holding Bunads in the older form, to point out its advantages, 
and to offer to such persons tlie option of taking the new type 
of sanad in place of the old. This appears to have been carried 
out through the nsual channel of conumuii cation, the local 
officers of Government. And from an official paper quoted at 
pages 100 and 101 of Bykes^ Compendium, it would appear that 
a large number of such exchanges were carried out. 

With regard to the case as now presented on behalf of the 
appellant, it was objected in the first place that this was a new 
casc^ that in the mutation proceedings tlie defendanfr based Ms 
claim on other grounds, that in his written statement in this 
suit no sanad to Girwar is mentioned, and that no specific 
issue was settled as to such a sanad. And all this is true. 
But the issues as settled were sufficiently wide to cover the case 
now prosontedi And what is of more moment, from an early 
stage of the case down to the latest, all parties appear to have 
bccuudive to the inqwrtanee of such a. dooumout if it was in 
fact granted, and if its contents could ho as(;ertainod. The 
defendant imduded it in his first list of documents, he tried 
hard to obtain its prodttetion, he eiuloavourcd to trace it into 
the possession of the other side, lie produced evidence to show 
that there was such a sanad. He sought to show its , contents 
by means of proof or of presumption, but in this latter endea- 
vour l^e failed in the first Court, Kacli Court considered both 
the quistion of the grant of the alleged sanad and its legal 
bearing upon the rights of the parties. 

Their Lordships are satisfied that the respondents are not 
unfairly taken by surprise by tlie manner in which the case is 
now presented, and that there is no danger of doing injustice 
by disposing of this appeal upon that footing, 

question is wdmthor (Jirwar did in fact accept such 
a sanad. ^'^.was' proved at the trial that he received the 
invitatioxx to addressed to him in common with other 
taluqdars whose titles were similar to his own, and who had 
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received from Sir Charles Wingfield sanads in the earlier form. 
It was proved that on the 19th April 1861 he elected to accept the 
new form of sanad, and applied for it to the proper authority. 
It was proved that in 1873 his successor, Balbhaddar, borrowed 
money from the Land Mortgage Bank on mortgage of the taluqa 
in question, and that on that occasion his title deeds were 
produced and examined by the Agent of the Bank. And in 
the mortgage deed then executed by Balbhaddar it is recited 
^ that '‘Raja Girwar Singh was proprietor at the time of his 
death. . . . The estate, villages, hamlets, hypothecated 

* under this deed, wore granted under the Government sanad, 
sealed and signed by George U. Yule, Esq., Officiating Chief 
Commissioner of Oudh.^^ Neither of the Courts in India seem 
to have entertained any doubt that such a sanad was in fact 
issued. And their Lordships are of opinion that that iact has 
been established. 

Then have the terms of the sanad been ascertained? It is 
^ clear that nobody has been able to find the original document, 
and the case is one in which, as was recognised in both Courts, 
secondary evidence of the contents was admissible. In the 
Court of the Subordinate Judge the defendant, in spite of his 
efforts, Mled to procure such evidence. But while the case 
was before the Court of the Judicial Commissioner, the defehd- 
ant produced what 4he learned Judges state to be a certified 
copy purporting to be a copy of the sanad in question, obtained, 
it would seem, from one of the offices of Government, The 
I learned Judges adnlitted this document in evidence, and their 

! Lordships think rightly. It proves to be the ordinary of 

m primogeniture sanad as printed at page 386 of Sykes^ Coni^n- 

dium. And that the sanad must have been in that form is 
confirmed by the date at which Girwar asked for it, the 19th 
April 186lf and by the recital in the mortgage deed already 
mentioned that the sanad was one issued by Mr. Yule. Their 
Lordships thin£ the terms of the sanad to Girwar aro proxad-^ 

,5 About the meaning of this sanad, and about its if the 

right of succession is governed by it, there is room for 

* doubt. It says expressly — “It is another concli.iou of this 

I grant that in the event of your dying intestatOt or of any of 

\ 
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your sncceSBors dying intestate, the estate shall descend to the 
uejiresli nuvlo heir according to the rule o{ priinogenituro,” 

ihiti it was held by both Courts in India i4uit .snc.h a samad 
con Id not in point of law operate to substiiBdiC, tho line of 
d(\scont prescribed by it for tlie line pres(*.rib(Ml l)y the earlier 
sanad. The Subordinate dudge sai<l: — ‘'Sanad was. gra.nted to 
tJajraj Singh, and he could have consented to have it cluuiged, 
and if he had, done so, it would liave becii binding on his heirs 
and Buccessora, but if Girwar Singh gut it converted into a 
primogeniture aanad, he could not, by doing so, himself derive 
any benefit or confer any benefit on his heirs and succes- 
sors.*^ 

In the Appeal Court tlic view was thus "expressed : — ^^Tlie 
fact which renders the sanad on wliicii the defeudant relies 
absolutely useless is tho fact that the estate had already been 
conferred by the Government on Gajraj Singli and his heirs .for 
ever when it professed to give it to Girwar Siogli and his heirs 
for everd* 

Tlieir Lordsliips are unaldn to concur in. tlmse vi(vws. They 
involve two points, the power of Girwar to surrender tlu) estate 
conveyed by tlie old sanail and the power of tho (ioverument 
to grant that conveyed by the new. The Hid)ordimao Judge 
dwells on the first point, the learned JutIgOH in appeal on tho 
second. As to the power of Girwar, it appears to their I^ord- 
ships that when he succeeded as the heir of Gajraj, he became 
the abBolute owner of the taliupi with lull power of alienation, 
and their Lordships see nothing to j)revent his entering into an 
arrangement witli the Government by which ho Hurrendered 
the estate he held under the first sanad and received it back 
again under the terms of tlie second, assiiming that the Govern- 
ment on its side had the necessary power. ^ • 

With regard to the power of the Government to do what it 
purported to do, the objection taken in the appeal Court in 
tlie Government having granted the estate in 
1869 to G^aj ami his heirs, had nothing left to grant to Girwar 
at adater du^\ ^ Jhit that objection <loeH not smua to apply to 
a transaction^ by which Girwar, tho person absolutely entitled 
by w^ry thing that passed under -tho earlier 
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grant, surrendered it in consideration of a re-grant of tlie same 
estate on new terms. 

In the argument before their Lordships another objection to 
the powers of Government was raised. It was suggested that 
thbugh in the earlier troublous times many things were effec- 
tively done by Government as acts of State, still, in or after 
1861 (which is the earliest possible date for Girwar’s sanad, 
for it was in April of that year that he asked for it) no execu- 
tive act of the Government could have created an estate descend- 
ing by any rule of inheritance other than that laid down by 
the law, and the law in the present case would be the Hindu 
law. 

Whatever force such a contention might otherwise have 
had appears to their Lordships to be removed by the Act to 
which their attention was called, Act JS'o.XV of 1895 (The 
Crown Grants’ Act, 1895). That Act recites, amongst other 
things, that doubts have arisen as to the power of the Crown 
to impose limitations and restrictions upon grants and other 
transfers made by it or under its authority, and it is expedient 
to remove such doubts. And section 3 enacts that all pro- 
visions, restrictions, conditions, and limitations over contained 
in any ^uch grant or transfer as aforesaid shall be valid and 
take effect according to their tenor, any rule of law, statute, 
or enactment of t|je Legislature to the contrary netwithstand- 
ing.” • 

The present appeal relates mainly to taluqa Mahewa, and 
the argument before their Lordships dealt only with it. The 
principle adopted in this judgment only applies to that taluqa, 
including, of course, any property that may have accreted to it 
since the date of the sanad under which it is held. It has 
been pointed out by Counsel that the suit out of which the 
appeal arises related also to property said to have been acquired 
apart from the talaqa."*^ It seems clear that their Lordships 
have not materials before them to enable them to define what 
property, if any, other than the original contents Ojp'^TT^nqa 
now passes as part of it. 1 ? ' 

tSee paragraphs 8 and 9 oi the plaint ; ‘ 

m ' ' ' * 
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It would hardly be safe to rely for the present purpo.se upon 
the admission mentioned at page SS7 of tlie record. 

Their Lordships will therefore humbly advise His Majesty 
to make a declaration that tlie tahupi Mahowa, as constituted 
at the date of the sanad, with accretions (if any) or properties 
(if any) appurtenant to the tahuja, has passed to the appellant, 
and that as to any other property of tlio deceased the decirces 
of the Courts below aro not affected, and to order that it be 
left to the Court of the Judicial Commissioner, if it be found 
that there is real controversy on the point, cither itself to 
determine what property falls under one category and what 
under the other, or to remit the case for inquiry to tlie Court 
of the Subordinate Judge, and to order that so far as may be 
neccs.«ary to give effect to tbo first part of the foregoing decla- 
ration the decrees of the Courts below ought to bo di.scharged, 
and the suit dismissed, but that, iu tlie .special circumstance.? of 
the case, the oo.sts of the parties on both sides in those Courts 
should 1)0 paid out of Balliliaddar’s (state. The first respondent 
will Jiay the a)>i)ellant’s costs of this appeal. 

The second resjiondont, another son of Hhoo Bingh's, was, on 
his own application, added as a party by Order iu Ceiinoil, but 
ho has not lodged any case, nor did he a|>pear by Coun.sul before 
thcii; .Lordships. There will bo no order a.s to tbo co.ste of his 
applioation- and any oo.sts incurred by him ii), the appeal must 
bo borne by himself. • 

A f peal allowed. 

Solicitors for the appellant— DoMinin^', JJ'andcoch, Middleton 
& Lewie. 

Solicitors for the respondent — T. L. Ffisow <fe Co. 

J. V. w. 
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EITRAJ KHNWAR (PiiiiiraiFs) c. SARFARAZ KUNWAR (Dbsbndaitt). 

[On appeal from the Court of the Judicial Commissioner of Oudh]. 
Accretion — JBengal Regulation JUf'o. XT of 1825, section 4, paragraphs 1 and 2 
— Act Nd, XVIII (^ 1876 (Oudh laws Act) — Riparian proprietors — 
Change in course of river — Gradual and imperceptihle accretion — Altera’’ 
tion of land 5y sudden change of course of river or hy violence of its 
stream — Ownership not changed — Tidal and non-tidal rivers. 

The appellant sued to recover possession of a largo extent of land which 
she claimed as an accretion to her estate of Kamyar lying on the south side of 
the river Oogra, a non-tidal river, hy reason of a change in the channel of the 
river, the effect of which was, as stated in the plaint, that " the northern 
channel recoding gradually to the north the said land was added to Kamyar as 
allui’ial accretion towards the south of the said channel.” It was found by 
the Judicial Committee that the predecessors of the respondent were the 
original owners of the land claimed; that there had been no slow and gradual 
pushing northward of the northern boundary of the appellant’s land ; and that 
there was still a channel of the river between the properties of the appellant 
and respondent, although the main stream had shifted to the north. JECeld 
that it was not a case of accretion by gradual slow and imperceptible means, 
in which, as laid down in lopea v. Muddun Mohan ThaTcoor (1), the accreted 
land belongs to the owner of the adjoining land; but the principle applicable 
to it was that laid down in paragraph 2 of section 4 of Regulation XI of 1825 
(which was applied to Oudh by Act XVIII of 1876), that in cases in which a 
river by a sudden change in its course or by the violence of its stream 
separates land from one estate and joins it to another without destroying its 
identity and preventing the recognition of the land so removed, in such cases 
the land on being clearly recognized remains the property of the original 
owners — ^in this case the respondents. Mayor of Carlisle v. Graham (2) 
followed. • ^ 

The principle of that case, which had reference to a tidal river is equally 
applicable to a non-tidal river. 

Appeal frorn a judgment and decree (10th October 1898) 
of the Court of the Judicial Commissioner of Oudh, reversing 
a decree (13th March 1897) of the Subordinate J'ldge of Gonda 
and dismissing the appellant's suit with costs. 

The facts are f ally stated in the judgment appealed from 
delivbrud by the Court of the Judicial Commissioner (Mr. Ross 
Scott, Additional Judicial Commissioner, and Mr. W. Blen- 
NERHASSETT, Judicial Commissioner) which was as follows : — 
^‘^This suit was instituted on 26th Fob 


Trosent ; 


— - y- — 

-Lord MAOKAattTBN, Sir Fou:d RTortit, Sir A^orkw Sqobws, 
and Sir ARTHtra W11.SOK. 


P.C. 

1905 

May 19, 23. 

JuH, 29. 


(1) (187(^ 13 Mooro’B I. A, ,'>67 : 6 B. L. R., 621, 


(2) (1869) L. R., 4 Excli., 361. 
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Court of the District Judge of Lucknow, and in it tho plaintiff, 
Thakurain Eitraj Koer claims possession of (i2i acsros of cmlfci- 
vated land, and 2,000 Ingkas of uncultivated land as an alluvial 
!i(nu-etion to Imr village of Jvarnyar which is in tlio Bara Banki 
,l)istri(!t. d’lu' river Gogra there forms the, boundary between 
the plaintiff's and defendant’s, villages and between tlie Bara 
Banki and Gouda Districts. After a full eiupiiry, from which 
the District Jmlgo of Lucknow found that the laud in suit wuis 
situated on the Gonda or north side of at» arbitrary line fixed 
by a Government order of 1879 as the boundary ,betw'een the 
Bara Banki and Gonda Districts, the plaint was returned for 
presentation to tho proper Court. It was then presented to the 
Court of the District Judge of Dyzabad, wdio dismisscil the suit 
on the finding tliat tlio disputed land was situated in tlio Bara 
Banki District. On a|ipoal by the plaintiff, this Court, by its 
order dated the 22nd December 1891, remanded tho case to tho 
District Judge of Fywdiad for trial ou tho merits, h'or nearly 
three’ years it remained in the Court of. the District .rudgo of 
Gonda and avuis transferred on the 10th Deeemhiu- 1891 to tho 
Biihordinate Judge of Gouda, who on thi^ idih Mareh 1897 gavo 
tlie plaintiff tlie decree from which tho (leff’niiant now' appi'uls.’ 

“ In oixler to make tho facts and argiimouts clear, it is 
necessary to refer to somo previous litigation. At Hottlemont, 
Thakur Eagfmbir Singh, who is now represented by (jjm defend- 
ant, Thakur Jagmoluin Singh, claimed ]>osses,<iiin of certain 
lands against Narendra Bahadur Singh, Eaya of irurhn, and 
against Slier Bahadur Singh, the father-iii-law of the plaintiff, 
lie claimed from tho Raja of Harha -Lnoo highas on the 
nortli of what was tlien the main stream of the Gogra, and 
Mr. McMimi, tho Settlement Officer, dismissed the claim on the 
grunnd that in 120() Fadi (1869 A. D.) the main channorofthe 
river Avas the boundary botw'oen Bara Banki and Gonda, ami as 
the sanads granted in that year uholished the emstom o[' dha.r- 
satpo channol eontinue<r to he the honndury, 
altiroug'k'L%j7main channel had sliifted southwards. In the 
Judgihentr MnfMeMinn stated that channel IsTo. 2, which was 

^ nf uhnnUl vury wil,h main 

. ^r ' of a rlvar * ^ 
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then, and had been for three years previously, the main stream 
of the Gogra, was amere^soii^ in 1863-64. He foiiud that 
channel No. 1 was in 1230 Fasli abandoned by the river, which 
then took a course one and a half has to the north and that the 
main stream flowed in channel No. 6 in 1266 Fasli. Thaknr 
Eaghubir Singh^s claim for possession of land in the possession 
of Sher Bahadur Singh was also dismissed. On appeal, Colonel 
MacAndrew, Commissioner of Lucknow, remanded the case of 
Tbakur Eaghubir Singh versus the Eaja of Harha, for findings 
on issues as to the action of the river between 1266 Fasli and 
1276 Fasli and directed that a sketch map showing the position 
of the five channels mentioned in the Settlement Officer's judg- 
ment, should be prepared. Mr. Arthur Harington, who was then 
Settlement OiBScer, complied with that order in his judgment of 
the 10th February 1870, and submitted a tracing of the survey 
map on which he showed the position of the five channels 
referred to by Mr. McMinn, A copy of it has been filed in this 
suit and marked P 2. Mr. Harington concurred in the opinion of 
Mr. McMinn that in 1266 Fasli the main stream of the river 
flowed in channel No. 6 and that between 1266 and 1272 Fasli 
(1859 to 1865 A. D.) it had encroached gradually but slightly 
to •the north changing south suddenly in 1272 — 73 Fasli to 
channel No. 2, where it then was. On the tracing of {he survey 
map he marked by a dotted line what is now ^admitted in this, 
suit to* have been the boundary between the plaintiff^s and 
defendant’s villages in 1266 Fasli and which was then a hia:h 
or well defined bank. This appears as a black dotted line in the 
maps which have been filed in this suit. Colonel Mac An drew 
finally dismissed the appeal finding that the river was the 
boundary and as the actual edge at the time of the Summary 
Settlement was not ascertainable in consequence of the change in 
the ifmin stream, the boundary of the Harha estate must be held 
to extend to the south bank of bed No. 6. The land then in 
dispute Vas soutli^ of this bank and north of channel No. 2 
which was the main stream. 

'‘On the 14th December 1876 the Raja ^'^^rliajpatitiitecl 
a suit against the present defendant in wh’.^h ,iiod 9,000 

bighjis of land lying south of what was stated to' j the main. 
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stream of the Gogra^ mi the allegation that it was an alluvial 
accretion to tlie plaintiff's village. The Commissioner and 
Judicial Cmuinissioner decreed the plaintifFs claim oxi the find- 
ing that tlm Ivind in suit was a gradual accretion to the plaintifFs 
estate and was incapable of recognition. On the 17th Novem- 
ber 1881 their Lordships of the Privy Oonmnl dismissed the 
appeal of the defendant, and their decision is relied on by the 
plaintiff to support the contention that the owner of lands south 
of bad No, 6 is entitled to claim all land up to the south bauk 
of the main steam wherever it may 1)0. That (jontontion appears 
to have been accepted by the Lower Court, but I do not think 
that their Lordships’ decision supports it. All that was decided 
was that there was evidence to support the findings of the Lower 
Courts. No new principle of law was introduced or established 
by the decision, nor is there any passage in it by whioli the law 
as proviously^^determined l)y their Lordships was modified. In 
her plaint tlie plainti ff alleges that she is the taluqdar of Kamyar 
in the BiU'a Banki District, and the defendant the taluqdar of the 
villages of Raksaria, Pura Angad, and Bharsara in the Gonda 
District, and that in accordance with the (hnnsions in the cases 
to wliich I have refbrred, she is entitled to obtain possession of 
all the land which was atlded to Kamyar by gradtial acu'xe^^ion 
and lyiu^ between tl\o dotted line in the settlement map and 
the channel of the river to the north of it. She fprtlier alleges 
that in 1884 the defendant Interfered with her possession, and 
on the Ist March 1884 the Extra Assistant Ooinmissionor, 
Kiwi Nur-nd-din, passed an order under sen^ti^^^n M5 of tho 
Code of Criminal Procedure, which deprived her of possession. 
She prayed for poHsession of the land south of tlie nortliern 
channel situated in the villages of Raksaria, Pura Angad, and 
Bharsara, and for a decree for mesne profit^. She named the 
village of Dulapur also, but admittedly it disappeared "many 
years ago. On )8th Beptomber 189U her pleader stated that the 
suit was for possession of the land of which the Extra "Assistant 
Commit the defendant possoHsion in 1881, and 
?_^a^riiph 11 of the plaint ami otiior procaHwiings 
in t^OrHuit was for land which fornnul part of tho 

(Jofendan'jfTr^illagos of Baksaria, Pura Angad and Jiharsarsi 



VOL. XXVII.] ALLAHABAD SERIES. 00^7 

but which had-been submerged aud re-formed on the south of 
the northern channel and north of the dotted line marked on 
Mr, Harington^s tracing of the survey map in 1870, as the bound- 
ary between the Districts of Gouda and Bara Banki. I have 
omitted the portions of the plaint which it is unnecessary to 
consider in this appeal. The material pleas in the defendant’s 
written statement are a denial that the plain tiiBF had ever been 
in possession of any of the land in suit which is separated from 
Kamyar by the main navigable stream of the Gogra, that 
between the years 1874 and 1882 the Gogra flowed in channel 
No, 6 to the north of the dotted line, but greatly extended its 
breadth towards the north, retaining however the dotted line as 
its southern bank and submerging gradually the defendant’s 
villages, so that by the end of the year 1882. the village sites of 
Bharsara and Eaksaria only remained, while the site of Pura 
Angad and the whole of the land of that village, with the 
exception of 62 bighas 7 biswas were swept away. Subsequently 
to 1882 the river decreased in breadth and gradually restored 
the submerged land, so that in 1886 it returned almost to its 
former bed in channel No. 6. In the rainy season of 1886 the 
river cut away a portion of the plaintiff’s land on the south side 
of it, so that 1,491 bighas of Eaksaria and 464 bighas 6 biswas 
of Pura Angad, of the original areas of 1,692 bighas 1 biswa 
and 929 bighas 3 biswas, remained or were reformed. In ad- 
ditioru to other issues the Court below framed the following:-— 

Is the land in suit south of the channel named soti No. 

6 ? 

Which is chann el No. 5 and where is it at present ? 

Has the land in suit been added to the plaintifi’s village 
by gradual accretion ? 

For the purpose of determining the position of the channels 
of the river and of the land in suit, Salam-ul-Haq was appointed 
an Amin, and with his report submitted a map on which he 
purported to show the main channel of the Gogra v flowing for 
the most part beldw Mr. Harington’s dotted lip dilu- 

viated land within red lines. The whole ofi “ s stated 
by him to be 10,138 acres. I have compare i t. ^ , ibh the 
tracing of the Survey map prepared by Mr. Hari^ m in 1870^ 
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and find that the old channelB are correctly showp between the 
dotted lines on it. Tlie dotted line whtcli was taken to be the 
boundary l)etw66n the Gonda and Bara Baiiki .DisiinbUiSj isalv^o 
correctly n^produced^ but tlie local inspection nuuh^ l>y a Io{>.al 
pleader, r>abn liajendra Nath, for the purpose of t(^stin|i: the 
Ainiids luap, in my opinion, leaves no (hml)!, that the Amin 
falsely showed tlie main stream of the river a grt'at deaJ south 
of where it actually was, Tlie Amiids map was pn^pared in 
February or Marcdi 1803, and Balm Rajendra Nath t(\sted it on 
the 17th Jnno 1803. The appellnntfs loarne<l (a>tins(d attem]>tH 
to explain the dillorence between the posii.ion ol' tho main 
channel as shown on the Arniids map and its jiosition as fbmul. 
by Babii Rajendra Natb, by tho suggestion that between Marcli 
and the 17th Juno tho river had beoome swollen by the melting 
of the snows and changed its course to the imrth, but I cannot 
pelieve that Ineli a river as tlie Gogra ever changes its main 
channel at any time other than during the rainy seasun. Re- 
lying on the result of Balm Rajendra Natlds report and the evi- 
dence recorded, tlu^ Subordinate dudge, foumi that i.lu^ main 
channel oftlu^ river llowm! in the direetiun marked (J. /u 11. D,, 
and gave tho plaintilf a deenm for tuu-es of the 10,138 

acres shown on the Amines luap, the exae.t nrt^a dmuaHMl toJ)o 
dotermi nod and demurtaited in the Kxecution Ih^partuumt. 
From that decree the defendant has appeaUak ^t^is bu^ed on 
the finding that the whole of the area bounded by tlu^ r#d lim^. 
has been added by gradual accretion to the plaint! IBs village. 

^‘Tho question to be detvided in this appt'al is not wlnua^ the 
main channel of the river was in 1803 or 1895, hut wluo’e. it 
was when the plaintiff’s suit was instituted on the 25th IMum- 
ary 1887, or ifcs position in 1884 when the ilefendani was put 
in possession of tlio 2,002 bighas, as the plaintilt states tluit it 
is tbwe 2,062 bighas which she now claims* The other ques- 
tions to ho decided are : — 

1, Was the land in suit north or Houih of th,e tiialii chan- 
nel 25th Fohrnary 1887 ? 

^ I’to the pkintilFs land soutli of the dotted 

EneV,K_^ ■ yn, and was it a portion of the defend- 
Auft ‘‘f ^8 submerged and reformed on Its old 
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site, so as to be capable of recognition ? Tbe law to be applied 
is to be found in Regulation XI of 1825, tbe 2nd section of 
which provides that whenever any clear and definite usage of 
shikast-paiwast respecting the disjunction and j.unction of land 
by the encroachment or recess of a river, may have been im- 
memorially established, &c., the usage so established shall 
govern the decision of all claims and disputes relative to allu- 
vial land between the parties whose estates may be liable to 
such usage. In this suit no such immemorial custom or usage 
is relied on, as it is admitted that if the custom known as dhar- 
dhura ever existed it was abolished by the sanads of the plain- 
tiff auvi defendant. The plaintiff relies on the first paragraph 
of section 4 of the Regulation, which is to the effect that when 
land may be gained by gradual accretion from the recess of a 
river, it shall be considered an increment to the tenure of the 
person to whose land or estate it is thus anneied. The 2nd 
paragraph of the same section provides that the above rule 
shall not be considered applicable to cases in which a river by 
a sudden change of its course may break through and intersect 
an estate, without any gradual encroachment, or may by the 
violence of stream separate a considerable piece of land from one 
esifeate and join it to another estate without destroying the 
identity, and preventing the recognition of the land so removed. 
In paragrapjh 6 it is provided that in cases of claims and dis- 
putes •regarding land gained by alluvion, or by the dereliction 
of a river, which are not provided^ for by the other rules con- 
tained in the Regulation, Courts of Justice, in deciding upon 
such claims and disputes, shall be guided by the best evidence 
they may be able to obtain of established local usage, if there 
be any applicable to the case, or if not, by general principles of 
equity and justice. The meaning and effect of the Regulation 
wer€ considered by their Lordships of the Privy Council in 
the case of Imam Bandi v. Hargovind Ohose (1) in which 
their Lordships etated that the question was to whom did the 
land which had been inundated about re- 
mained covered with water till 1801, belong ] ^unda.- 

tion, and that whoever was the owner tho^n, ran j owner 

^ (1) (184S) 4 Moor©’® I ^ 
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while it was covered with water aud after it became dry. That 
case established the proposition that when hind becomes sub- 
merged, it does not cease to be the property of the original owner 
and remains his property after the water recedes and the land 
is loft dry again. The Eognlation was again (ionsidored by 
their Lordships in the oavse of Lopes v. Muddun Molmn ThdkOor 
(1) when they laid down the principle ‘ founded in universal 
law and justice — that whoever has land, wherever it is, what- 
ever bo the aooident to which ,it has been exposed, whether it 
be a vineyard which is covered by lava or ashes from a volcano, 
or a field covered by the .sea or by a river, the ground, the site, 
the property remains in the original owner.’ They at the same 
time declared another principle recognized in .English law to 
the effect that ‘ whore there is an accpiisition of land from the 
sea or river by gradual, slow, and imperceptible moans, there, 
from the supposed necessity of tl>o case, and the diiliculty of 
having to determine year by year to whom an imsh, or a foot, 
or a yard belongs, the accretion by alluvion is lx-, hi to I'olong to 
the owner of the adjoining land.’ The defendant’s contention 
in that case aiipears to me to have been what is lU'aily tlio 
plaint! lbs contention in this ease, namely, that land, having 
been wholly ouhmorged so as to make lier land the river l)ound- 
ary, the Bubsocpiont recession of the river has e.imscil a gradual 
accretion to her land and an ineromont by acce-wion to her 
estate, notwithstanding that the land has heen refurnunl oil tlio 
ascertainable and ascertained site of the defendant’s villages, 
and their Lordships observed that clause 2 (»f seiib-ien d of the 
Regulation ' refers simply to cases of gain, of atapiisition by 
means of gradual accession,’ the inoremenkiox latem of the Civil 
Law. They further observed that what the Ijogislature was 
dealing with in clause 2 of section 4 of the Regulation was ^ the 
gain which an individual proprietor might make from ftiat 
which was part of the public territory, the public domain not 
usable in the ordinary sense, that is to say, the sea l)oliingiug to 
the Stato,/*'***'*^ riyoc bolongitig to bho Wtat(i ; this was a 
gift to tf iriwlioso estate lay upon the river or lay upon 

the sea, i. _ f m t a that which, by iiocretiun, became valuable 
V tt870) 13 Moo»’g 1. A., j C B. L. It., 631- , 
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and usable out of that which was in a state of nature neither valu- 
able nor usable. On. the words of the section itself, if the owner- 
ship of the submerged site remains as it was, it is difhcult to see 
why a deposit of a alluvion directly upon it is not at least as 
much an accretion and annexation vertically to the site as it 
would be an accretion and annexation longitudinally to the 
river frontage of the adjoining property. The site is the pro- 
perty, and the law knows no difference between a site covered 
by water and a site covered by crops, provided the ownership 
of the site be ascertained.’ 

“ In the case of Nogendur Chunder Qhose v. Mahomed Esof 
(1) their Lordships made similar observations to the effect — 

‘ 1. That there is nothing to show that the first rule in 
section 4 of the Eegulation contemplates land other than that 
which commonly falls within the definition of ‘alluvion,’ 
viz., land gained by gradual and imperceptible accretion, the 
incrementum latens of the Civil Law j and 

‘ 2. That no express provision is made for the case of land 
which has been lost to the original proprietor by the encroach- 
ment of the sea or a river, and which, after diluviation, reap- 
pears on the recession of the sea or river. 

‘On the other hand, there is nothing to take away or 
destroy the right of the original proprietor in such a casej 
which must therefore be determined by the general principles 
of equity, and justice under the 6th rule.’ 

“ The same case also laid down that the identity of the 
site may be established by maps and ancient documents although 
by the long submergence of the land all external marks and 
means of identification have been obliterated and that ‘it is 
not easy to see upon what principle a title to alluvion by 
gradual accretion should prevail against the original ownership 
established by identification of site; unless it be that, where 
the accretion is so gradual as to be latent and imperceptible 
during its "progress, the law, on grounds of conveni ' pre- 
sumes incontrovertibly that no other ownership ca- a to 

exist, and so bars enquiry.’ Such being th^' I- 
this suit, has the plaintiff proved her allegat’ 

(1) (1872) 10 B. t, E. 
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land has gradnally and imperoeptibly ar.cu’ckMl to hor village of 
Kamyar ? In my opinion she has entirely .fa.ile<l to do so. The 
exacdi position of tlie land is not shown on any map 

except B 10^ wliicdi was filed by the plain till and‘sho\vs the 
disputed land north of Mr, llarington’s Sl(»tted line'/ T'here 
is in^ evidence that on the 25th Ih'bniary 1S87 or in 1884;^ when 
the hixtra Assistant Gomnussionor passed (he order giving the 
doibiulant possession, tlm main ediannel of tlu^ river was north 
of the disputed laud, and if it di<l not then flow north, it is jmt 
explained how the laud was gai tied by gradual ami iinporcep- 
tible aecrebiou to the plaiutifFs village wluhdi was on the south, 
A1 and A2are maps prepared by Ka/i Ifur^mUdin in couneidion 
with the cpiinqueunial settlement of the disputeil and other land 
settled with the defendant in 1885, dTu^'-e maps show the 
whole of the laud to the nortli of the main stream of the ftogra, 
and the repo^’t accompanying them stateil that >vherever the old 
channel was, it was certainly south of the disputeil land as 
siiown in tlio maps. About t!ie same time (»he tahhildars of 
Gonda and Bara Banki made an eiupiiiw and prepiuanl a map of 
which a copy is on the file and marktal A.*h This map is on 
fclie same scale as M r, Ilaringtmds tracing t>f the (b>vernment 
Burvey Map and sliows correctly tlu' positii>n of the ' dotted 
line^ and the channelH as marked by him, 

^Glhe tahsildars reported that the main ^treHm of the Gogra 
extended to the south of the dotted line, but flowed partjj" on the 
north of it, a portion of tho old channel on the north being dry, 
and that the present plainti IT churned all the land to the north of 
Avliat was thou the main stream, iiududing a portion <>f the old 
bed No, 5 and up to a mh which slm contendiHl was the (channel 
which flowed in bed No, 6 in 1870. How mmdi of that; laml she 
now claimB is not clear, but tho maps ami the rtqiorfc of tho 
tahsildars show that she then churned laml on the site •pf “tho 
defendants villages and on the north of the northern bank of 
the old bed No# 6, It has been establiHluHl by the ibtusions of 
their of the Privy Ooumul to wliich I have referred, 

that i cannot be supported unlesH and until it is 

ie , ‘kud was gained by gradual aiul impercteptiblo 
aecretioi; an increment to her property# This she has failed 
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to prove, and wlierever tlie main stream jSowed in 1884 or 1887, 
or in 1893, she is not entitled to obtain possession of any land 
which formed part of the defendant^'s estate, however long it 
may have been submerged and under water. 

It appears to me that the plaintiff^s claim was based, in 
the first instance at least, on the fact that the main channel ex- 
tended northwards and then receded, leaving the nala or small 
stream shown on the maps of the tahsildars and Kazi Nurud- 
din, where its extreme north limit had reached and on the mis- 
taken belief that she could claim all land up to whatever might 
be the most northern stream of the river, whether that stream 
was the main channel or not and whether the land did or did 
not form part of the defendant’s estate. She was probably led 
to that belief from the success of Narendra Bahadur Singh. 
Without asserting that the result of that case might possibly 
have been different had it been presented in a different form to 
the Courts, the two oases are not similar, as the maps show that 
while the river had extended northwards into a new channel it 
turned sotith again when approaching the plaintiff’s and defen- 
dant’s lands. 

It has not been proved that any of the land in suit was* an 
alluvii^ accretion to the plaintiff’s estate or that the south bank 
of channel No. 6 had receded northwards in 1884 or. 1887, 
while the channel itself widened and spread northwards. The 
plaintiff has, in my opinion, failed to prove where the land in 
suit is situated or that she is entitled to it. From the form 
in which the decree was passed it would appear that the Lower 
Court was also unable to locate the disputed land. The plain- 
tiff’s suit should, I think, have been dismissed, and I would 
therefore allow the appeal and setting aside the decree of the 
Lower Court, dismiss the suit with costs in this and the Lower 
Courtt 

On this appeal 

TF. (7. Bofinerjee and Eenworthy Brown for the appellant 
contended that the Court of the Judicial Comm^h 
error in holding that the land in dispute was a i:/ £ \ 

situ of land belonging to the respondent. As tue n at 

times diluviated both the land on its north, and on . ^ south 
• 60 
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Siomir h V < un 1 gradual 

whiuh there was aruplo evuh-uce to 

•nul iinpereeutible accretion to the appellants vdla.u H^o 
‘ • - If, .imdv was that laid down vn Legulation \.l 

(H.rree.t principle to applj l>,>tVronee was made to Lopez 

of 1825, section 4, paragraph 1. keU u nee a t 

V. Miv,n Mok^n Tluthoor (D , ^ ‘ ^ 

„„t froo from douM, |,.,ftlH.O.url.l,cl.nv to !t» oonolmion. 

CoZrtT V. W 

a'l,w !h« «,.l»llo..l. laid down in 

iwinoildo of l»w spidu-r i <■ ' ' jj, ,|,| 

,m,.-urraiih 2 of section 4 ol Regulation Ai oi u - • 
u> '-tad mil ami imperceptihlo a«'.eretion shown here t.i hnng the 

Z witidn ,»««>■»,„ t of find »-,u.n, " Y';;;; 
lant. The principle in paragraph i ol su no 
. Ld to U., teto or u.„ «nd .... ., to d, «... not 

*^P*- r »» tliin annt'lhi tit) t^i uro’Vt'', t'lutti Hi 

proved, as it was necessary lor the appi U.u.t } 

1 - t 1 ,.e )V,A iMV(>r was north ol the lanu in 

1881 the main clmnnel ol the um.i , ,, 

dispute. That land, themgh diluviateil, renuuned all 

property of the respondent’s predecessors ui a ■ < . ‘ * 

tlio oZltot to ...«««d in tlm ''""'‘14"':';"’"“"';';, a" 

to .ciiro « tit.« to knds tl.« ..w.nn-ln,. 'd wln-l. w- 

respondent, wliioh vin.ler no ciroumstanci*-. con < s u - 1 o, . . 
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The parties to this appeal are the owners of e>tates situated 
on opposite sides of the River Gogra^ia the Province of Ondh; 
The plaintiff; who is now the appellant, is the widow and heiress 
of Thakur Raohpal Singh, and as such the present holder of the 
taluqa of Karnyar in the District of Bara Banki, on the south 
bank of the river ; and the defendant now on the Record (the 
respondent) is the widow of the son of the original defendant, 
Thakur Raghubir Singh, the Taluqdar of Dhanawan, in the Dis- 
trict of Gonda, on the nortli bank of the river. The suit was 
brought to recover possession of certain alluvial lands, 2,062 acres 
and 10 roods in extent, which the plaintiff claimed as an accre- 
tion to her estate of Kamyar, by reason of a change in the chan- 
nel of the river. The Subordinate Judge of Gonda made a 
decree in favour of the plaintiff, but this was reversed on appeal 
by the Judicial Commissioner, and the suit was dismissed with 
costs. 

The law of India in relation to cases of this kind is contain- 
ed in Bengal Regulation XI of 1825, which was applied to 
Oudh, with some unimportant modifications, by Act XVIII 
of 1876. The principle laid down in this Regulation, as Lord 
Justice James observes in giving the judgment of this Co£n- 
mittee in the well-known case of Lopez v. Muddun Mohun 
Thahoor (1 j, is one not merely of English law, not a principle 
peculiar to any |ystem of municipal law, but it is a principle 
founded on? universal law and justice ; that is to say, that 
whoever has land, wherever it is, whatever may be the accident 
to which it has been exposed, whether it be a vineyard which 
is covered by lava or ashes from a volcano, or a field covered by 
the sea or by a river, the ground, the site, the property, remains 
in the original owner.^^ 

The first point to be ascertained, therefore, is, who was the 
original Owner of the property in dispute in this suit; and on 
this point their Lordships are of opinion that there is no room 
for doubt thal it was the property of the respondent's predeces- 
sor in title. Indeed, the plaint itself desciibe»^j^^§^;'<^8 

situate in the villages Raksaria, Bharsanda, Pi|p ptofWv] 
Dulahpur,'' which admittedly form part of the 
{l) (1870) 13 I. A^ 40? | L. 021, 
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taluqa ; and the Subordinate Judge is elearly mistaken in treat- 
ing it as land “ opposite” to those villages. For, not only is 
the statemont in the plaint perfectly definite on the point, but 
it is ropoatod six years after tho filing of the plaint, and after 
issues had been settled in whieh the (piestion of the position of 
the land had been sp(idfio:tliy raised, in a petition in .wliiidi the 
plaintiff ira|)eaohed the eorroetnoss in other rospoots of a map 
prepared for the suit by an A-nim, or (lonunissioner, !ii>pointed 
by the parties. Presumably land situated in the respondent’s 
villages would belong to the rospondetit whether (iovered by 
water or not, and however it might bo intersected by the river 
in its devious course from year to year. This view was 
adopted by the local authorities in proceedings taken in 1883 
under the Code of Criminal Procedure for possession of the 
land, and upon application to the Revenue officials in 1885 for 
demarcation of boundaries. And in July 1885 the Revenue 
Settlement of “ the alluvial and diluvial laud ” of these villages 
was made with Thakur Raghubir Singh, the rospondeut’s pre- 
decessor in title. It wotild roipiiro very strong evidence on the 
part of the appellant to disturb the conclusion thus arrived at, 
and no such evidence has been adduced. 

The learned counsel for the H|ipollant contended that^ who- 
ever may have been originally entitled to the land, it had gradu- 
ally becomo'^iccreled to the appellant’s property by an altera- 
tion in the course of the river ; and he relied, in support of his 
contention, on a passage in tlie judgment, in the case of Zopen v. 
Muddun Mohun Thtkoor (1) in which it is stated that “where 
there is an aceptisition of laud fr.nn the sea or a river by gradual, 
slow and iinporccptiblo means, there, from ibo supposed nocossity 
of the case, and from the difficulty of having to determine year 
by year to whom an inch or a foot or a yard belongs, the accre- 
tion by alluvion is held, to belong to the owner of tho'ad joining 
land.” Of the correctness of this proposition there can bo no 
doubt; but in the opinion of their Ijordiihi|iB, it is entirely in- 
ap’'' present case. Here is no question of a gradual 

t ?o. 'ssB of acquisition to he moa.'-urod by the inch or the 

foo» j yard; hero land to the extent of more than two 


Ji;oor»'ii I. A., 407 , 6 E L. E„ 621. - 
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thousand acres is olkimed, not on the ground that the action of the 
river has been slowly and gradually to push forward the north- 
ern boundary of the appellant’s land, but than the northern chan- 
nel of the river, however it may shift, must be taken to be that 
boundary. Nor is it the case here that the land laid bare by the 
alteration, of the river’s course adjoins the land of the respon- 
dent ; on the contrary, the evidence is that there is still a chan- 
nel of the river between the two properties, although the ^ main 
stream has shifted to the north. 

It appears to their Lordships that this is one of the cases 
provided for by the second clause of the fourth section of the 
Kegulation, which enacts that the rule as to gradual accretion 
shall not be considered applicable to cases in which a river, 
by a sudden change of its course, may break through and in- 
tersect an estate, without any gradual encroachment, or may, by 
the violence of the stream, separate a considerable piece of land 
from one estate and join it to another estate without destroying 
the identity, and preventing the recognition, of the land so 
removed. In such cases the land, on being clearly recognized 
shall remain the property of its original owner.” This is in 
accordance with the English law, as laid down in the cas8 of 
The Mxyor of Carlisle v. Oraham (1): — ‘'All the authorities, 
ancient and modern, are uniform to the effect that if,Jby the 
irruption of the waters of a tidal river a new channel is'formed 
in the land of a subject, although the rights of the Crown and 
of the public may come into existence and be exercised in what 

has thus become apportion of a tidal river ....the right to 

the soil remains in the owner, so that if at any time thereafter 
the waters shall recede, and the river again change its course 
leaving the new channel dry, the soil becomes again the exclu- 
sive property of the owner, free from all rights whatsoever in 
the Crown or in the public.” It is, perhaps, unnecessary to add 
that although the specific reference in that case is to a tidal 
river, their Lordships consider the principle eq[ually applicable 
to a non-tidal river* c ^ 

Their Lordships will humbly advise His 
appeal ought to be dismissed and the decfee of 

C (1) (1800) Ir. K,, 4 Ex., 801, at f, 308. 
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Commissioner confirmed. The appollanfc mifst pay the costs of 
the appeal • 

/! ppVitl (iJf-iUhtsmL 

Solicitors for the appellant ; — Vounp, Jircksan, Bwrd t& 

King. 

Solicitors for tlie respondent 71 L. Wdmn> «f; On. 

d. V, W. 


APPELLATE OL'VIL* 


Jlhifore 8lr John Stnnlt\t/^ Kmtfhf, Vhht^f Jifdloe^ ttmi'Mi*. JubHoo 
IS ir irhllutm BurkUK 

KANHAI LAIi (l^riAtKTrrr) v, KAL.KA PKASAD .vkji oTtnois 

(Dkfbndantb).* 

Tre-(onpti(>n^Jii[fus(il io -pur^kasB-- Pfoomlurn Code, 

sevtioM S6 l ttnd Z^%*^Vrivaio anh hf VoUoctor in p'utBUttnoB of orders of 
Ciidl Oourf iurerruinp Jurkdudion in insolrenrp. 

In order to dobnr n | 0 .rtjr ottiit.lod td |>ro-em|)t a sale from oxerclsiiig lua 
1‘igUf/au opporUnuiy io jmvohAHo anmt bo given wbon a (bOlnito ngroomimi to 
pniMdoimHvtHUlxod indoo han boon oniorod into vviib u Hivrtogt'r. It h not 
miotigk io onk'r proporiy to a por,Hon ontitlod io pro-oa»pi boforo an agroo- 
joent t.o purobaHO haw boon outovodinio, 

Whoi’oin purnttanoo of ordorft piHMotiby tiro (^ivil Court in ibo nxorei.so 
of iiiHolvonoy jurindiciion ooriain rovointo-payiug pro|>rrty of tbo inHolvoni 
was «(dd by iho Colloctor, but by prlvaio coniraoi and not »*t publio atiotion, 
li fvan Md ibat anob a Halo d’ul not onnt tbo pro-on^O ivo riglOa of nticb 
piirsons aH woro oiborwino ontitlod to olaim pro*omption, liaij v. 

Siiiffk (1) roforrod to, 

Thjh was a suit; for pro-oinptjion of ccrfcaiu zamimhiri shares 
brought uiuler the following circiimstauecs. One (lopal Kam 
was tlie owner of zamintlari sharos in eleven villuges. ITo 
became heavily indebted, and allowed payment of (Tovornmont 
revenno to fall into arrears. In consequence of liis default 
the Collector took his zamintlari under direct nuniugtnfont. 
SubBotpieutly it was proposed that Kanhai Lai, a nephew of 
the defaulter ( iopal Kam, should take a farniwig* lease of his 
uncjfiiaj^gmiudari for fifteen years; and ’as Kanhai Lnl was not 
f j property, in order to qualify 

ppolu Fdi, 120 of 1901$, from A dorvtio of Ibilni NilmlB CbaBdi’A* 
Subor Jttdgo of Bbnbjabanpur, daiod tbo 20tb of April 1908. 

(1)(1B90)LI,JL»18A11,224 ♦ 



AIjLAHABAD SEfelES. 


D< J. 


VOIi. XXVII.j 


him according jbo law to take such a lease, Gopal Ram on the 
I7th of February 1900 sold to Kanhai |Lal a 1 kachwansi share 
in 'the villages for Rs. 49. On the 19th of February of the 
same year Gopal Ram also sold to Kanhai Lai his share in two 
villages, namely, Bhatnausa and Barahna Buzurg, for the sum 
of Rs. 2,600, and this share was duly conveyed to the vendee. 
As to the proposed farming lease, the Board of Revenue refused 
to sanction it, and the arrangement consequently fell through. 
On the 30th of June 1900 Gopal Ram being unable to meet his 
liabilities applied to the District Judge of Shahjahanpur for a 
declaration of insolvency. His application was granted, and 
the Nazir of the District Judge’s Court was appointed receiver 
of his property. On the 9th of January 1902 the Collector, 
acting on behalf of the receiver, sold and conveyed to one Kalka 
Prasad all the property of Gopal Ram, including the property 
comprised in the sale-deed executed in favour of Kanhai Lai on 
the i7th of February 1900, the consideration being Rs. 14,114. 
On the 9th of January 1903, Kanhai Lai sued to recover 
the property purchased by him on the 17th of February 1900 
by virtue of his sale-deed and the remainder of the property 
conveyed by the deed of the 9th of January 1902, with the 
exqeption of a certain portion, as to which no right of pre-emption 
existed, by virtue of a right of pre-emption arising from the 
fact of his having acquired the statusofaco-sharePinconse- 
quenceciof his purchase of a 1 kachwansi share in the several 
villages to which the abovementioned sale-deed of the 17th 
February 1900 related. 

The Court of first instance (Subordinate Judge of Shahjahan- 
pur) dismissed the plaintifi’s suit on the grounds mainly that 
the sale of the 1 7th of February 1900 was a purely fictitious 
transaction, in respect of which no consideration ever passed, 
and -Shat the plaintiff had, before the property the subject of 
the present suit was sold by the Collector to the principal 
defendant, ’’refused to purchase the same. The plaintiff appeal- 
ed to the High Court. " . 

The Hon’ble Pandit Sundar Lai pJsnpwG Lai 

for the appellant. „ 
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Messrs, W. K Porter , and AL L* dgarwala^ and Mimslii 
Oobmd Prasad^ for tlie respondents, 

SfANLEYj (XJ.;, and BtlEKi'TTj J.—Tlic ijn’i,s of t>lus case, so 
far as they are not inxionttroversy, are as follows :~Ono of the 
derendaiits, Gopul Bam, was tlio owner of /aaiuimlari shares in 
eleven vilhigos. He becaine heavily ind el>UMl , and allowed* pay- 
jcnent of the (Government revenue to fall into arrears. .In 
couseq\R‘noe of defatdt in {myment oftlie reveime the (‘Olleclor 
cansod his i^amiiulari shares to he atiaoluHl and took the same 
under his management. The plaintid, Kanhai Lai, who is a 
nephew of Gc>pal Bam, was prepared to tak(^ a farming lease 
from the Collector of the property (of (5opuI Bam) for a term 
of 16 years, and in order that he might hoe.ome a co-sharer and 
80 be eligible as a lessee under tlie provisions of seodaon 167 of 
the Land Kevonue Act, as amended, it was arranged that Gopal 
Bam should eell to him a one kaidiwansi share, that is a 
share in each of ten villages* This arrangement ’was carried 
out, and on tl^e 17th of February 1000 a oth> kntdnvansi share 
in each" of ten villages was convey<ai l>y Gopal Ham to tlie 
phuntifiXaul tlu) pviea> theiuu>f, 1^ *10, was pai<l. On itio 10th 

of Fol)ruary 1900 Gopal Bam also sold to tlu' phuntill his shave 
in two villages, namely, Bhatnatisa atid Barulina Buzurg, iin a 
sum of Ivs, 2,600, and this share was duly <a)nveye<l to the 
plaintijDl? Tlio Board of Bevenue refused to sanction the lease 
proposed to be made by the Collector o%ving to the kmgtfi of the 
proposed term, and this letting therefore fell through. On the 
80th Juno 1900 Gopal Bam being unable to meet, his liuhilities 
applied for a declaration of insolveiusy to the District Judge of 
Shah jahanpur, and his application was granted on the 8th of 
August 1900, and the Unnt of tlie District Judge^s Court was 
appointed receiver of his property. On the 9Ui of Jannary 
1902 the Collector acting on behalf of the rcamivor boM and 
conveyed to the defendant, Kalka Prasad, all the ]>roperty of 
Gopal Ram, including the property comprisod in ilTo mlo-dtieds 
eiecutdUi%^ of the pliiintifl of the 17th and 19th of 
Febr^^ ^ consideration being Bs* 14,114* 

This claims a right to pre-empt under the 

terms of . uajib-uLarKes prepared at the settlement of the 
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villages ia qiiestioB, with the exception of shares in two 
viOageSj in respect of which no right of pre-emption is claimed. 
The main defences set np were that the sale-deeds of the 
17th and 19th of February 1900 were fictitious and were 
executed without consideration, and also that the plaintiff had 
refused to purchase the property. 

The lower Court held that the sale of the 17th of February 
1900 was fictitious, but that the sale of the 19fch of February of 
the same year was a good sale. It also held that the plaintiff 
refused to purchase the property and so was debarred from 
claiming pre-emption, and further that the plaintiff ought to 
have claimed a right to pre-empt the entire property and not a 
portion only. The plaintiff’s claim was accordingly dismissed. 

In this appeal there are two questions of fact for determina- 
tion. The first is whether or not the sale of the 17th of Feb- 
ruary 1900 was a good sale, and, secondly, whether? or not the 
plaintiff refused to purchase. In the course of the hearing a 
question of law has been raised on the part of the respondents 
which must also be determined. Mr. Porter on their behalf 
contended that, admitting that the plaintiff was a co-sharer in 
the villages, the subject-matter of the suit, and had as sych in 
the pase of an ordinary sale a pre-emptive right, no such right 
existed in the case of a sale carried out by the Collector under 
the circumstances which we have stated ; that the property was 
attached^ and under the management of the Collector and that 
the sale by him was on behalf of the receiver in the insolvency 
matter and was in fact a compulsory sale in execution of a 
decree carried out to satisfy the debts of the creditors of the 
insolvent. For this contention be relies upon, amongst others, 
the decision in the case of Baij Nath v. Sital Singh (1). 

The sale of the 19bh of February 1900 has been held to be a 
goad ‘Sale, and this finding bas not been impeached in appeal. 
Therefore as regards two villages, shares in which were con- 
veyed to *the plaintiff upon that sale, in the ordinary course the 
plaintiff would have a right to pre-empt tire 
It is not disputed that if the plaintiff was 
villages wliieh are the subject-matter of tire 

* (1) (1800) 1, L 11., 13 All., 224. • 
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when the sale to the defendant Kalka Prasad was <’,arriod out, 
he had a pre-emptive right tmder the wajih-^ul-arzos of the 
villages. The first question tor oiir d(da3:rmi nation is wliether 
the (-onrt below was right in holding that tln^ sale of the I7tli, 
of February Pd()0 was fietitious. It based its (anndusions n\mi 
the evidence of the Tahsildar, to which it refers and also' upon 
the. evideiujo (d’the plaintiff himsolfi Phis sale was <3arri(Hl out 
in order to place Kanhai Lai in a position to obtain a lease 
from the ( -ollector. So long as he was not a <’<3-sharer in the 
property a lease conld not be made to lung the (t>lleetor being 
only empowered to give a lease to a eo-sharer. It is also the 
case that the transfer made to tlie plaintiff was of a very small 
Bhare, namely, onekachwansi of each village, and that the price 
Avas proportionately small. From the mere fai3t, however, that 
the sale was of very small sliares in the villages, we fail to see 
that it can be regarded as fictitious, Tlu3 (Ndledior was pre- 
pared to act upon it as a genninc sale, and in view oi’it to give 
to tlu3 plaintiir a lease of the villages for a tm*m of li> years. 
The plaititid, moreover, win prepared to pay tlm a^rrears of 
revemie upon the execution of the leasts 'Fhe learned Hnh- 
ordiijato Judge, conimcntiug on tlm evidenotw)f tFe plaiutill, 
observes tliatthat evidence shows that the transfer was made 
simply to make him ostensible shareholder in all the. villagesd^ 
As to this comnient the o})vionB reply is that it not to make 
him an ostensible shareholder, but a real sharehoUlei^'that the 
transfer was made. This both the Tahsiblar and the plaintiff 
deposed to. The Tahsiblar says There In^MJg noco-shnnw 
in the property who could take the property in farm, a sale- 
deed in respecdiofa kachwansi share in ea<‘h of the villages 
was executed in favour of Kanhai Lai, the nephew of (lopal 
Earn, for Rs. in order to make him a co-sharer.^' We find 

I* • 

,alHo that under an agreement, dated the l!)th of FehniarY U)(H), 
Baldeo PruHad, the father of Kanhai La!, undertook to hee.oine 
surety for the payment of the (Sovornment riivenuo i)rovi<hnl 
the the farming leaHe) wan Hamstioiuul. Kanhai 

La|/ j sale^deod in respect of tlu) one kachwansi 

sha^ ^)ftaeu villages was oxeontod to mako him a (5o- 

sharer i, j.(tor that he might take the pro|)orty on hsaso^ The 




AnijAriABADlSBEIBS. 


OIU 


\ 

roL. xxvrt. 



evidence shows that the consideration was duly paid, and, except 1 
for tlie fact that mutation of names was not effected in respect 
of the shares comprised in the sale-deed, there is no evidence 
to support the contention that the sale was fictitious. It seems 
to us that, though the sale was a sale of very small shares in the 
property,' it was a genuine sale, entered into no doubt for the 
purposes of giving the plaintiff the status of a co-sharer and so 
qualifying him under section 167 of the Revenue Act to take 
the farming lease. This was, however, in no way an illegal 
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object. 

We now come to the question of the alleged refusal of the 
plaintiff to purchase. The learned Subordinate Judge came to 
the conclusion that the plaintiff did refuse to purchase the pro- 
perty, and he refers to his judgment in suit No. 1 of 1903 for 
the reasons which induced him to come to this decision. In his 
judgment in that suit he says : — “The evidence of the Tahsildai’, 
whom I have got no reason to disbelieve, shows that the plaintiff 
refused to purchase the shares in dispute.” And later on 
“The plaintiff ought to have said that he was willing to pur- 
chase only the shares in dispute if he had really any mind to 
do so. It appears from the evidence of the Tahsildai: that he 
had on no account any intention of purchasing the property of 
Gopal Ram.” Turning to the evidence of the Talisildar referred 
to, namely, JMirza Ahmad Jan, we find that no. opportunity was 
given*to the plaintiff to purchase the property when the sale to 
Kaliia Prasad took place, namely, the 9th of January 1902 or 
thereafter. ‘The Tahsildar referred to a conversation which he 
had with the plaintiff and with Baldeo Prasad and Gopal Rana 
in the month of August 1901, four or five months before the sale 
to Kalka Prasad was completed. His evidence is as follows : — 
, “ I know the parties to the suit, namely, Baldeo Prasad and 
Kalha Prasad, Gopal Ram and Kanhai Lai. Once these four 
persons came to me and Kalka Prasad said that he was going to 
purchase Che entire property of Gopal Ram, and that if Baldeo 
Prasad and Kanhai Lai wanted to take it th n — . i nm , i4 d do so. 
Thereupon I asked Baldeo Prasad and ipi3>fe?|';^d they 

said that neither they bad money, nor cdilld qnr’fi with 

Gopal Ram, and so they did not want to make .e purchase. 
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Kalka Prasad Baid thafi for tbat property ho would pay 
JU, 14,0(K) XU cash and 5,000 ou aooouui of a dohi thio io a 
ptu'son. He iutu)t.it)utHl tlHwuiuive of that. pei>ou, hut 1 do nofc 
lO’olliKd. TIuh iM the evideuee upon wluddx the Pouri bidow 
relied in lioldinii: that the plaintiff liad refiwed to punduase and 
was therefore dehanual from exerciduf^ Ids rii‘ht<>f pro einption. 
TIuh ovidtmeo only showB that the plaintiff exprtHsed Ids tin- 
wiUinonoss U) ptirtdmso the property iu Ati^pist lfflU,that is, fonr 
or five mouths hefore the sale to Kalka Prasad, As we pointed 
ont in ntir jndgnumt in the ease <>( Sohrm JaiI v, Hhahth-ud din 
(Sceond Appeal No. 009 of 1001, nnreported), in order 
to debar a party entitled to pre-em|>t a sale from exereising his 
riglit an opportunity to pnrehase nmst he given when a tlefinito 
agreement to puriduise at a fixed prioe has lu'en entered into 
with a stranger. It is not enough to offer prop<'rty to a person 
entitled to pre-empt hefore an agreement ti> purelmse has been 
entered into with a third party, as was the ea^^e her<\ We have 
not beeti ladVrius! to any otlier e\ndema> in support t)rthe fouling 
of the Court below that tiie plaintiff <lid luduso to pureliase on 
tins occasif>n, and tlm doeiHion on lliis issue tlunadore tumm)t he 
supported. This disposes of all the <puHt,ionH ladstnl in the 
grounds of appeal* ' ♦ 

An irigenioms point, howeyer, to wlueh wui have already 
alluded, has heeii\,ma<lo by Mr. Por^ur, wldedi was ^ot raised in 
the Court below. It is that the sale to Kalka Prasad Was in 
reality a comptdsory sale (Uirriod out to satisfy the debts of the 
creditors of Copal Ram, and that in tho (*ase of ft (sompnlsory 
sale no pre-om[ytive right can bo exerinscuL Ilis c<miention is 
based upon the insolvency sections of the Co<le of Civil Pro- 
cedure, and particularly upon sections 351 and 352. Section 
352 provides that a decdaration of insolvency prunouncod under ^ 
secstion 351 shall bo deemed to beadeiu’oo in favour of^^*t)aeh 
of the creditors for their respectivo debts. Tlio argument in 
that a sale held by a receiver appoiutml under the insolveiuiy 
8octions^|jp^^*|^ it ’the same oonsequences as a sale by the 
Oourt^ j a dcoreOj and that as in the ease of such 

lastmu ^rlo Wpre-emptive claim can bo advanced, so 

likewise up a a sale by the receiver of an iusolvont estate all 
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rights of pre-omption are extinguislie»L We have not been 
referred to any authority which directly supports this pro- 
position, and are not prepared to accede to the contention. 

An order appointing a receiver operates to vest in the 
receiver all the insolvent’s property with the exceptions speci- 
fied" in the first proviso to section 266, and it is the duty of the 
receiver under the directions of the Court to convert that pro- 
perty into money, that is, to do that which the insolvent pro- 
prietor might have done before he was declared to be insolvent. 
In the present case the receiver has sold the property in dispute 
by private sale. There is nothing in the Code which suggests 
that any such sale can be eifected in derogation of or to the 
prejudice of the rights of third parties. In the case of com- 
pulsory sales, such as those which take place by public auction 
in execution of decrees, the Legislature has not been regardless 
of the. right of pre-emption. Such compulsory s&les take place 
after the issue of a public proclamation, which it is not un- 
reasonable to assume becomes known to all persons having pre- 
emptive rights. Section 310 of the Code moreover to some 
extent protects the rights of co-sharers in providing that when 
the property sold in execution of a decree is a share in unciivided 
immovable property and two or more persons, of whom one is 
co-sharer, respectively advance the same sum at any bidding, 
such bidding^shall be deemed to be the bidding^.of the"^ co-sharer. 
As Mahmood, J., observed Under the rules of procedure 
compulsory sales take place after a public proclamation, which, 
being an act of the Court or revenue authority, is taken to bo 
sufficient notice to the pre-emptors, along with the public at 
large, to come forward and purchase the property, and it seems 
reasonable to suppose that those who do not appear to bid at the 
auction sale have no wish to purchase the property. These 
considerations seem sufficient to render the ordinary law of 
• pre-emption inapplicable to sales by public auction in execution 
of decrees, and this view has received judicial sanction/^ (JSaiJ 
Math V. Sital Singk (1). In the case be^fore was 

privately arranged between the Collector 
and was not by publio auction, and, as we, have 

^ (1) (1890) J. L.:Ev!18 ail, 224^; at p. 228. ' 
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out, no oi)portunity was given to tlio plaiiitifi’ to ]iurclia 80 at 
the price agreed to be given by Kalkii Prasad. Wo thorolbre 
are uiialvio to bold that the plaintiff has lost bis pre-emptive 
right. We arc niinl>Ie to see that tho fact that the properly was 
under altaehment for arrears of revenue in any way affected the 
plaiiitiff'V rights in the matter of pre-emption. 'Pho de(;ree of 
tli(^ Court below dismissing the plaintilFs claim cannot tliore- 
fbrc be upheld. We must allow the appeal, s<*t aside the decwee 
of tho (lourt below, and, as the appellant through his learned 
advocate has stated that ho is willing to take a decree for pre- 
emption of the ten villages in dispute on payment of tho full 
price of Rs. 14,114 excluding from the decree tho lands No. 4 
and No. 7 in tho schedule to the plaint, we give a <leoree for 
pre-emption accordingly with costs of this appeal, including 
foes on tlie higher scale, and also costs in tho Court below, 
conditional on payment on or before the 1st of August next of 
the sum of Rs. 14,114. lu default of payment of the said 
sum tlie plaintiff’s suit will he dismissed with <!o,sts in both 
Courts. 

Appeal drerved. 


Min KnufMt Vkwf and Mr. 

Sir inUiitm Burktff, 

NAWAti Bi^KlAM aki> OTiiims (PXAlH'i’itFS) 4*. A. IL <’KKKT 

Act N(k /«/3H77 ("Bpmdjh ptirfurnmmHi nf 

ronfratd ^Duvrtitiim of Cmrt in upphiinp to the Court for 

nd'ir /. 

(iri'at ikliiy on Uve |)ari of tbo pliunillT in applying to tho (Vmri for 
Hpociiic porfonnanoo of a oontraoi of wliioh ho ohuniH tho honotlt i« of itnolf 
a Hidhoiont roanou for tho Court in tho oxorcino of itn difiorotion to rofuHO 
reiiof, Milivard v. Th Mari of Thamt (X) roforrod to* 


Tlxis was a suit to etiforco Bjmoifio porfonoaiico of an ugixA)- 
mant to sell certain property (a piece ot land situate Jo (lawn- 
pore) to tho plaintiirs entered into on the nth of ^May 
Shortly after tlii> -freemen t was entered into tlifferencuhs arose 

the terniH of the cendract, and on tho 

1^’ 5<l of 19i% from a dooroo of Ikhu Utpiu lioluu'i 
Mwkerp, j %t0 of (huvnpof<% tkfcod tho :5tHh of Novouihoi* 

(1) iimiyn'Hrn.mnu 
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14tli of June 1898 the defendant definitely declined to com- 
plete the contract. He, however, expressed his willingness to 
meet the plaintiffs fairly and to enter into negotiations for 
new contract if such were agreeable to them. After this A. 
certain correspondence ensued between the parties, or their 
legal advisers, the last letter on the subject of this agreement 
being one written by the defendants pleader to the plaintiffs’ 
pleader on the 30th of August 1899. The plaintiffs apparently 
took no further interest in the matter until they instituted the 
present suit, which was filed on the 10th of June 1901, that is 
to say, nearly three years from the time when they first had 
notice that the defendant refused to carry out his agreement. 

The Court of first instance (Subordinate Judge of Cawnpore) 
dismissed the plaintiffs’ suit, mainly on the ground of the great 
delay on their part in coming into Court to seek to enforce the 
agreement. The plaintiffs thereupon appealed to the High 
Court. 

The Hon’ble Pandit Sundar Lai and Maulvi ffhulanfi ^ 
Mujtaba, for the appellants. 

Mr. B. E. O'Gcmor and Pandit Moti Lai Nehru ^ for the 
respondent. „ 

Stanley, C. J., and Burkxtt, J. — On the ground of delay 
and laches alone on the part of the plaintiffs we think the 
Court below rightly dismissed the plaintiff’s spit. It is well 
established that the delay of either party to a contract in not 
prosecuting his right to the interference of the Court by the 
institution of a suit may constitute such laches as will disentitle 
him to the aid of the Court. For the purpose of specific . 
performance undue delay may amount to an abandonment of 
the contract by an aggrieved party. ^^A party cannot call 
upon a Court of equity for specific performance,” said Lord 
Alvaniey, M. E., unless he has shown himself ready, desirous, 
prompt and eager.” Milward v. Earl of Thanet (1), The 
rule is sp^ci^Tlly applicable when the subjeGt-"^tter of the con- 
tract is of a speculative or fluctuating valpe^ said on 

behalf of the respondent, and it is not denied,,-^ Jaf ‘ er% in 

Cawnpore has of late years largely increas^a in anti 'the 

(1) (X801) 5 Yes. 72011, ' " 
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Biigi!:est)ioii hm hem fchrown out that it is to tlto ouhaucemont of 
tlio valu© of tlie property which is the subjoct-mattor of tliis 
appeal rather thau to any Bcntiiueutal wishjSiu^li as is suggested 
on the |>art of the appellants^ to n\gain posst^ssioii of their 
aireostors^ property tlu.t this litigation owes its origin, Tlie 
plaintils, it is said, en«3otiragiNl l>y aid from (uitHsi<le speculators, 
hipped by the aid of tlu Court to carry out a bargain which for 
the reason st.ated above would l>e highly hcnefioial to them. 
That there has been great delay on the part of tlie ]>laintills in 
seeking tlm aid of the Court is estahli'-hed beyond aiiy doubt. 
The agreement sought to l)0 enforced is dated the 11 th of May 
1893. DiHerenees arose l)et\veen the parties in regard to the 
terms of the contract, and bo long back as the 1 1th of June 189S 
the plaintiffs were apprised I)y the dofimdaui that the contract 
was at an end. The defendant, liow over, expressed his willing- 
ness to ineet the phiintifls fairly and to enter into negritiutionB 
for a new contract, if Bucli were agreeable to them. 8o on the 
Idtli of June 1808 the plaintiffs luid notice that the defendant 
refused to perform the contract. !Nothin.g was done until the 
suit out of whicli this appeal luw arisen was instiinksl on the 
lOth of June 11)01, lliat is, after a lap.'-e of nearly three years. 
The last letter on the subje<;t of the agreement was writteij^ on 
the oOth of August 1899, l)y the defendant’s pleader to the 
plaintiffs*^ pleatjeax This terminakul the Ci>n*esp<mdemie, On 
the part of the plaintiffs it has been contended that tfo) delay 
in completing the con tract was solely attrilmtable to the fact 
that the dehmdant insisted tiiat certain mortgagee rights which 
he possessed were not included in or affected by the contract. 
But if this were so it was the duty of the plaintiffs tt> insist on, 
and if necessary promptly institute a suit for specific perform- 
ance. Not having done bo it appears to uh that their suit was 
rightly dismissed. I 

The defmulant has Hworn, and we think truly, that he has 
spent a considdf^^ sum of money in iinproving'tlui property 
since ()ci^V|Ai% 1899 ntUd that the rents have gone up considerably 
Bince tlum da)f^|ud it appears to \i> that it wotdtl ho imupiitable 
to give the plainkiTs, the benefit of this expemliture and of the 
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enhancement in value of the property. It further appears that 
notice has been served under the Land Acquisition Act for the 
acquisition of portion of the property for the purposes of exten-* 
sion works in connection with the Railway, and that in respect 
of this land the defendant has filed in the Collector’s Court a 
claim for compensation amounting to upwards of two lakhs. 
We think it highly probable that it was in view of these matters 
that the tardy claim of the plaintiffs for specific performance 
was advanced. ® 

The Court below has also held that inasmuch as the contract 
contained an agreement empowering the defendant to sell the 
property, the subject-matter of the suit in default of payment 
of certain instalments of the purchase money which" was invalid 
in view of the provisions of section 69 of the Transfer of Pro- 
perty Act, the contract ought not to be specifically enforced. 
This raises a question of some nicety. It is admitted that this 
provision of the contract is invalid, but it is said on behalf of 
the plaintiffs appellants that the mistake of the parties in 
inserting it was a mistakl of law and not of facfc and that the 
Court ought not to relieve the defendant from his obligation to 
fulfil his contract, by reason of such a mistake. And especially 
so as plaintiffs are willing to take specific performance expung- 
ing the sale clause, expunging that without whfph the 
defendant sworq he would not have entered i n to '»i}he ^contract. 
Now it is'^trnethat a Court of equity will not in general relieve 
against a mistake in a contract which was a mistake of law, but 
there are cases in which the Court does not hold itself strictly 
bound by this rule but relieves against a mistake of law if there 
be any equitable ground which makes it under the particular 
facts of the case inequitable that a party benefited by the mistake 
should retain that benefit. If the defendant,’’ said Piumer, 
V.C.,,^*€’an show any circumstances de/iors, independent of the 
writing, making it inequitable to interpose for^,tl^ purpose of 
a specific perjfi)rmanc 0 , a Court of equity If -g satisfactory 
information upon that subject will not integpos^’/'^"’'*^^^ y. 
Eigginsonj (1). Referring to the general rule/ lelhsh, L* J., 
% 

^ (1) ( 1813 ) I. V. and B., 524; afc p. 527 ; 12 E. B., 285. 
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observed iu Mogers v. Ingham (1) “ I think there is no doubt 
that the rule at law is in itself an equitable and just rule wliich 
^is not interfered with by Courts of equity ; but, on the other 
hand, 1 tliink that, no doubt, us was said by Cord ,Iusti(H> 'rtirner, 
“This Court lias iiower (as I feel no doubt that it has) to 
relieve against mistakes in law' as well as against mistakes iu 
faut \SUrm V. (fod/Viu/, (2) ] that is to say, if there is any equit- 
able ground winch makes it under the luirtie.ular facts of the 
ease inequitable that the jiarty who received the money should 
retain it.” The learned Bubordinnte Judge in the oxeroiso of 
his iliscretion considered that it would bo improper to enforce 
specitie peri’ormanoe of a contract oontaining a provision contrary 
to law. Wo are not prepared to say that in this case ho was 
wrong in refusing to do so. A Court of equity may look to 
circumstances outside the eontraut and not aecept the validity of 

e 

the eoivtrj\tit of itBelf n-R eonclusive h\ plaintiffls favour. In this 
ease the evidence nhows that the ilofendaut would not have 
euU'red into the contract if Ire had l>een aware that the provivsioii 
for sale coutaiuinl in it in dclatilt of paynuuU. of instalnunits of 
the purdiase money was invalid. He assigns good reasons for 
the iiveriion of this [vrovisiou in <am tract. Both parties 
were at l\w time of t-he contract clearly iti ignoramus or \ml lost 
sight y I’ s(H‘J, ion ()0 tdHihe Transfer of Property Act, and thafc 
otiect (su)hlvtvot he given to the power to sell for which the 
(It^fendant contra(;ted. Boeing that this material term of the 
(jontraot (‘.nmiot l>e enforced^ wonld it bee<putnhle to eiiforce the 
col\(lra(^t in dispute ? The Ot>urfe below in the exennso of its 
di'^iU’ction, whi(di cannot be said to have been (japrioiously 
exenased, dccidetl this <iuostion in the negative. Wo should not 
be disposed to disa,gree in the view it took if it w(we ne(;essary 
to decide the questiou, l)ut in view of the great delay ou^tho 
part of the plaintiils in seeking the aid of the (lourt, with^iwldch 
we have it is unnecessary tt) determine it. 

Pamlit Ltd relied upon the provisions of section 2S 

of the^^^^'l^Uobef Act^ which proclmb^ tho enforcomont of a 
contra<‘i^ to whicli was given under tho inlhienco of a 

luistako of faot^ uusapprehension or Hurpriso, lIoargue<l from 

(1) (lB7a) h. li, S Ch,*!-)., m ; at p. 357, 

0 } M, and 0,, 75. 
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tlie fact that tf mistake in law was not mentioned in this 
section, that the Court was not merely not precluded from 
enforcing , but ought to enforce a contract induced by a mistake 
of law. We cannot accede to this argument. The fact that the A. 
enforcement of certain contracts is prohibited by the section does 
not narrow the power of tlie Court in other cases or prevent it 
from refusing in the exercise of a proper discretion to enforce 
specific performance on equitable grounds. We think that the 
plaintiflfs have by their delay and laches lost tiieir right to the 
aid which the Court might have’given them if they had prompt- 
ly appealed to it. 

As regards the claim for damages, no attempt whatever has 
been made to prove any damage. This is admitted by the 
learned advocate for the appellants. Consequently the last 
ground of appeal must fail. 

We iiherefore dismiss the appeal with costs including fees 
on the higher scale. 

We have also to consider au objection filed under section 
561 of the Civil Procedure Code on the subject of costs. The 
Court below for reasons assigned in the judgment directed that 
the parties should bear their own costs. The respondent claims 
to eotitled to his costs in the Court below. Under the cir- 
cumstances we see no reason for interference with the^lGcision 
of the Court ]^elow upon this question and dishallow the • 
objectioif. 

We say nothing as to costs. 

Affeal dismissed. 
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n^ftiro Mr. ,7iii>lirn Kiw.r, 3lr. Jmlivr (^ir WillMin Mur'kitf and 

jT/r, Aiknuin, 

BAi^DKO rivA^Al) and oTinsun fpKaimiMJoiiDKRB) i\ JirrilAH HAM: ' 

(#} !T D a un NT»1> I'HTOR).* 

JCwf/fioft of (^f of propcrfv in twpcuiron-- Pro^ 

■pt'riii ihaorihvd in thortw a ;po}*m(t}wni f iiitf oppiiP-“-Ci%nl Tro^ 

einlurti Cod(^^ .^mdion ti>f Court ihvrrutim^ dtHo*(HU 

Til ('x<'<'u{ion of a (loorRO on a «vin»prni»jsa f«>r pfiyna'ut. <>f a rort,aiu huiu 
of nionoy nntl hi dofaiili tlioroof for iho Bnlo of ooriain propoviios Uiarchi 
epeciliod, appHcafion was innilo hi Boll oortaiii fu'ltlB doHortloal hi tUo decroo as 
hold by iho jvtdgmeiihdohtvOr oo a pononiioiit- tonuro. Too jndKOunii-dohior 
objeotod that tho propori ios woro not salonhlo, hoi nit hold by oocupancy 
tennro. I/oArthat ihia ohjootioti was not opon lo tho judj.tmoxh.-dob tor, in- 
aimuch as it was ono whioh ho might hnvo raifiod In tho sxxit In which tho 
docroo was ]ns.sod, but did not. Bat tho statomoiit* as to touuro ooxitaiiiod in 
tho doorct' wJM not binding on third por.Hons. 

Prr Bokkit’O, *T.-»-lt would bo tho dut-y of t.ho Court oxo<mting thodcvoroo, 
should it havo roason to boliovo that tho ]>r<>|mrty tho sah' of whioh was askod 
i(n* way .hold l>y oooupiinoy iontro, to notify that, fact in tho proclamation of 
sale as a wixvning to pros pool ivo biddorn, 

Jlom Jomtm Rum v Rommhur Rui (1.) followvuh 
Tiibs wan art ujuiliaitioBi to> exiMUit-o u pnsMtul upon a 

coiuprntuisG Uy huId gI* runlrain [U'GjKh’ty, llio (Uhdu'o ppGvidpd 
for tho pnyiBiart to tho liiMoa'O-hohloiw of h (‘ortuin siuuof money, 
and in rlofaiiH of payinont in maiuior Mioroiu H(‘t forth for tlio 
Bale of oCrtain jiroporty* Amongst this tiroptnn.y some 

ficd<ls dosoril)o<l in tho dooroo aft hold by tho jiulgmont-^Iohlior otj 
a permammt tomiro {^Htivh'mpipdtttt)^ whitdi would tluu’oforo he 
BUSo‘oplil)l(Mif sale in oxooution- Whmi, hnwovor, tlu^ dooroc- 
hohlors soU{i;ht to liriiig tltoso fields to saloj t!uw wore met by 
tdic^jiulgnunit-ilobtor M'ith an ohjoodiitin to tho ofiVot t!iat those 
fields were held by lilni on an oooupano.y ttmuro, and therefore 
could not be sold in execution of tlu^ decree. The (lourhyiflirst 
iuBtance (HubortUnaie Judge of (Shas^iptir) allowtul tlu^ jtalg- 
moni^yto. "" in tins rospe<jt and tlisiuisseA tho appli- 

cation r<nMi,x^uwton, and this order was uplud<l in appeal by tho 

^ HuctUui'Ap] 1 No, Birta uf llioii, from ** dt'cr* t* of I*, M unduOl, IC'Up, 0(11- 
ciat-ing Judpi ufi^i«i|au% tUind the 27th of J uua ipoa. (uoUlruilug a d.uuDu 
of Syod Tsiponmul (liwuiu Buburdinaic dudgo of (ilm/d uttr. datod the IHtU 
of April Itm 


(1) WiHi^ly 'Mnitm, lh02, p. k 



Y0%. XXVII.] ALLAHABAP SERIES. 6b5 

District Judge of Gliazipur. The decree-holders thereupon 
appealed to the High Court, raising two pleas, first, that the 
executing Court could not go behind the decree, but was boiin^l 
to execute u't as it stood, and, secondly, that the question whether 
the-* property soiiglit to be sold was saleable ought to have been 
raised in the original suit. 

Babii Jogindro Nath Ghaudhriy who appeared with Munsbi 
Gobind Prasad for the appellants, contended that, the decree 
having directed the sale of the holding the sale of which was 
asked for, the question whether the property was or was not 
saleable, could not be taken cognizance of by the Court 
executing the decree. The executing Court must obey the 
orders of the Court which passed the decree. Madho Lai v. 
Katwari (1) and Bisheshar v. Suhhdeo Mai (2) were referred 
to. The purchaser would take the rights of the judgment- 
debtor who would be precluded from contesting%the validity 
of the sale. Whether he would be entitled to eject the tenant 
was not a question raised in this appeal. The question now 
was whether the judgment-debtor could resist the sale. The 
executing Court might be under the duty of giving certain 
information to intending purchasers; but that was all. It 
could not entertain the question of the legality or otherwise 
of tile decree. I'he Maharaja of Bhartpur v. Mani Kannos Dei 
(3), Tota Ram v. Dwarka Prasad (4) and Ramjanam* Ram v. 
Rameshar R^i (5) were also referred to. The -judgment- 
debtor, was not competent to deny that the property ordered to 
be sold w^'as an istimrari holding. 

Mr. Abdul Majid for the respondent. When the question 
is as to the competency or jurisdiction of the Court to pass a 
decree, the court executing the decree could go behind the 
decree and see if the decree could be passed. Muhammad 
Buhbiman v. Fatima (6) and Imdad Ali v. Jagan Lai (7) 
yere relied on. The question was whether_^t]xe law for’ the 
sale of an occupancy holding. The find" ‘ 

was an occupancy holding, the Court coiihT 

: 

(1) (1887) L L. R., 10 All, 180. (4) Wcel ‘ , *688, p. 69. 

(2) Weekly Kotos, 1888, p. 41. (6) Woekiys^xNOfcos, 1892, p. S, 

(V) (1801) I. L. R., 28 All, 181, (6) (1889) I. L. R., 11 All, 814, 

, (7) (1886) I, L. R., 17 All, 478. 

<•* 
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KkoXj Bijiuvitt find Aikma.n^ JJ.-— 'I1u^/Ioo^ree"lu)!(l(>i\s, 
wlio are appellants here, obtained a decree upon a (‘.onp>roiniso 
fw payment of a certain Hum of money and in ilelanlt , for the 
sale oi’ certain propertie.s. Amongst tlu' propi'rties spc'citieh as 
lialrle to sale under tlie decree were a number of fields <I('S(‘ribed 
as held by the jiulgment- debtor on a juvrinaiumt i.-muire {inf ini- 
rari Default having been made, the appidlants applied 

(‘or ('xeciition of the decree l>y sale of the prop(n'ty menthmed 
thereim d'he thdemlant raised candain ohjeidaons in the exinai- 
tion (louido One of these objections was that (*ertain laiuhs^ the 
Bale of wlvicli was iiskml for, were ocuaipamw holdings and that 
the prayer for the sale of tlvese lands was ilU‘gah The validity 
of the ohjtHdiions was not admitted by tlio di'ena'O-htdders. The 
executing Court sustained the above objection and disallowed 
tliC dem’eivholderts application for the sah* of the lancL This 
decision was. allirmed by the Liwer appellati^ Court. The 
(hHua'chiohlcrs conu^ liero in second aj^peah 

One of the pleas raiserl is that the <juesti‘m wlu'ther the pro- 
“ perty sought to he sold is sa!<'al)le slionhl Imve been raised in 
the original suit. 

In our oivinion this plea is vali<l and mu-t- he sustained. 

On the face of the decree tliore is nothing illegah That 
wlvich is orilererl to be sohl is the intm’cst of a permaiumt tenure 
holder. i>y law this is a heritable and translerahle interest, and 
tlierefore Hahle to attachinent and sale under a" decree. The 
deeisima in Jittni Jitiutm Mam v* AmanWn/r Mai (I) is eutiroly 
in favour of the appellauK The learned judges who decided 
that case said in tludr judgment We are <>f opinioa that the 
principk^ \vhich is endKnlied in section 18 of the (^)(h‘ of Civil 
Ik’ocednre applies to this ease and that tlu‘ jmigment-dehtur 
haying luul in the Biiit an opportunity of putting f(?rward a 
dofouee tliat the sale of the luddiiig was prohibited l>y buy mid 
haviinj^- 0||leil C>*^r.uise that cjnestimi in tlie suit, the (?our(t 
exefC*^ "y^^^^^'^nnot now entertain this objiwtion/^ 

Witli we entirely agree, 

Oiir this appeal;, it need scarcely he said, con-^ 

ceriiB mily the to the appeal, and does not prejudice any 

(1) Wi^kly mtm, IBPg, p. 5, 
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right of third parties. For instance, it is not binding on the 
land-holder. 

We allow the appeal, with costs. Setting aside the orders 
the Courts 'below, we dismiss the objection so far as it relates 
to the lands in dispute, and direct the Subordinate Judge of 
Ghazipur to proceed with the execution according to law. The 
appellants will have their costs in the lower appellate Court 
and their proportionate costs in the Court of first instance. 

’ BuEKlTr, J. — In addition to the judgment which has just 
been delivered in the name of the Bench, I desire to point out 
to the Court executing the decree that when under section 287 
of the Code of Civil Procedure it sets about preparing a procla- 
mation of sale, it is its duty under the last clause of that section 
to ascertain as far as possible, inter aZm, every other thing 
which the Court considers material for the purchaser to know in 
order to judge of the nature and value of the property/^ If then 
the execution Court should have reason to believe that the pro- 
perty which it has been ordered to sell is an occupancy holding, 
it should enter that fact in clause (e) of the proclamation as a 
warning to an intending purchaser that he may take nothing by 
his purchase. 

I have no doubt that if that which is sold is an occupancy 
holding, the purchaser of it acquires by his purchase no interest 
in that holding ; the purchase is not binding on the larukholder, 
and the occupancy tenant whose interest has beeh sold cannot, 
by reason of section 56 of the Rent Act be ejected otherwise 
than in accordance with the provisions of the Local Tenancy 
Act No. II of 1901. 

Apimil decreed. 
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Before. Sir John Stanley, Knight, Chief Ju.Jiee, Ur. JpJiee Banerji and 

Jfr. aS\> IFi/ 

HAM BAIIAKUR I’AI- and oTitr.iiS (I’daintii'I'n) «. HAM SHANKAR 
" rUASAI) I’AH (Hm'KNDAN'i').* 

Siiiu-ifie relief- Uandatorn iiiJitiie.lion-Oifere/hm of rourt ■ -Injiaie/um 
,nmn nnmhU.M ffr.nuuh-CMi Vroeedare Code, eeelio,, BS.f. 

|„aH,ut I>ycD.HUin'v«for .Ruu.liUon of ,v l-uiUlin-; uh h-.vn.p H-'d «- 
o,.uUYOVTel.'a'wHl>out tlu-ii' ooumit, du Buui 1 y nuolb.M- CD-Hi.uy 

u>« (lourl, foiuul Uiai. Hd' UllUaitig lliul l-wn W'O.'Hd id. nWe^ed l.y tlu) i.l.uut.ns, 
but, rofiim'd t,o gRiut tliom a miind.K,m-y iujuncltuu upun ll.o gi-.nmd l!uvt,-‘tlio 
av.MV a-AH rool.-unu-d by the apindUuK deH-Hduul, and that mheva (tl.e idaiutiffn 
ineludod) who have done tho »avn.' havo Ikh'd idhuv.d to l.u.ld m, thoareas 
ihua vvclauuod vvUh.mt any ohjootiuu. uud that no Hv-eial da-uago waa done ” 
Jtdd that this vvaa not, a valid voaaou for rofuaing to grant, a u.audatory u,- 
iunolion • and that aurh refusal was uadrr the rlrrumstaurrs a good gr.n.nd of 
appeal within the moaning of sortion 584 of tho th.do of t'iyil Rrorrdurc. ^ 

I n this Citsc bot.lt bho ittubits were f.o->liiHH'r,N iii ntuttza Han- 
harpnr. In ^bc village sibe «iul close to the li-ttses of tho 
parties there was an obi dibth whiuh hit 1 gritcinnlly been lillod 
up to nearly its wh..Ie extent. This was tbnit' by th.' co-sharers, 

ami the. pbiintiir.s themselves utilized part of the gnmmi so re- 
claimed t- extend their own hens'. The deiVndant acted in 
like manner, bttt used bite reelantiaion t„> plat, I, bamboos. Hhort- 
ly ladbro bh(' filing of t-b« Miib tlh' delV.ulant <mt down the bam- 
boos and began to extend his hou-.' over a portion of tho. area 
formerly om'.upied by the ditch. The plaintiff, s thereupon in- 
Htitntod'tbe present suit, it) whieh tln'y sotif.-lit t,ojtivvo that por- 
tion of tliie. doroidant’s house whitih eneroaeheil npon'the (tom- 
mou laud deimtlished. The C'onrt of lir.-l in'-taneo (Ollieiating 
Mnnsif ol'Kasti) gave the plaintiffs a decree roivd.'molibion of a 
portion of the defendant’s house. The defendant appealed. 
Tho lower appellate Court (District .Judge, of Corakhitur), 
whilst agreeing with bhe fir.st Court as to the facts, considered 
that the plaintiffs ought not to get a mandatory injunction. Tl^o 
learned oltservod “ Tho btwer Court's wiow of 

correct, but considering tiiat tho area wife 
•"mil >1' — ' j)oUatit8 (V appellant)yind that bthor.s, tho 

pkiutiil f*' "*^iffs)i»clmlod, who have d<>no tho same have boon 

**" • Heeuud Aal. \N«, 2t)U uf IWl, from a .t cr.o of \V . Tiultalt, Kmi., .l)i»^ 

triel Jmlgo of (lor.iW»limf,tliil«d Hie 15lli of D.'.-ombi r Ua.U, rrv.n«iiig u drian'O 
0llUbulaUUopiaMult«rji,UUlci»tiiiK>5mwlf "f 't*U'd lUo 27ai of 
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allowed to build on the areas thus reclaimed without any objec- 
tion and that no special damage has accrued to anyone, I do not 
think that the case calls for the issue of any injunction.’^ Tie 
Court accordingly allowed the appeal, reversed the decision of 
the Mnnsif and dismissed the plaintiffs’ suit. The plaintiffs 
appealed to the High Court. 

Babu Burga Charan Banerji, for the appellants, submitted 
that one of the joint owners w’^as not entitled to build upon the 
joint land without the consent of the ethers. He relied on 
Najju Khan v. Imtias-iuBdin (1) and Muhammad AH Jan v. 
Faiz Balchsh (2). 

Munshi Qobind Prasad, for the respondent, argued that, 
in the first place the granting or refusing of a mandatory 
injunction being a matter for the discretion of the Court and 
the lower appellate Court having exercised its discretion, there 
was nq ground for second appeal within the’* meaning of 
section 6S4 of the Code of Civil Procedure, and, in the second * 
place, even if there was, the High Court ought not to interfere^ 
with the discretion of the lower appellate Coxirt. He refeiTed 
to Hamid AH v. Gaya Bin (3), Ganesh Singhs- Kaushal Singh 
(4), Kaushal Singh v. Ganesh Singh (5), Shadi v. Anup^ingh 
(6) fud Paras Mam v Slier jit (7). 

STAiirLEY, C. J., and Banerji and Buricitt, JJ. — This 
appeal was referred to^a Bench of three Judges*on the represen- , 
tation that questions arose in It which were the subject of con-' 
flicting decisions of the Court. 

"We do not jind that the decisions are conflicting. We desire 
in the first place to say that any observations which we make 
in this judgment are directed to the particular circumstances 
of this case. Every case of this nature must be decided in view 
of the facts which are established in evidence. It appears in 
thi^cas^e that the defendant respondent and the^Jii>«L^^ 
fents are co -sharers in a certain village an,^ 
proceeded* to* erect a wall upon a portion’^ . indl 

Immediat^y on bis commencing the bitildi^' ^N^eedings 

(1) (1896) I. L. 18 All., 1 16. (4) Weekly 1900, 66. 

(2) (1896) I. L. E., 18 All., 861. (6) Weekly nLoh, 1901, 63. 

(3) (1904) I. Jj, It, 26 All., 327. (6> (1880; t L. It, 12 Alt, 430* 

(7) (1887) 1. L. ll ., 0 Alt, 061. 
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were taken hj the plaintiffs in the ('‘riininal ( >enrt U) prevent 
the (x>iitiiiiiaiioe of ^ eroetion, bnt inusmurh it was found 
tlmt tlie (hdVndant was in possession of the liuul upon whi(;h 
the wall was being eonstrueted, the (h'inunal (t>urt (^>uld 
give n() reilrosSj and conseijuently it beiuune neiMxssarv for ifie 
plaintiffs to seek the aid of the Civil (t>urt. A<'oor<lingIy -the 
suit out of which this appeal 1ms arisen w;is instrii.ut(vL Now 

it has been <\stahlished by the evidence i-hat trlu'. land in ((ues- 

tion is <R>mniou land. It has also Inam founsb and it is (dear 
from th(' evidencOj that so soon as tlu» d(d\uulunt began to 
(a>nstru(‘.t tlu". wall the plaintiffs ohjeeted and tnok tlu* pro(?eed- 
ings to which we have rel’erred. They tlnuad^u'c in no way 
a(U|uies(HMl in the huildiiig of the wall. 1 Ftider tln^-e (urcum- 
staiuas it seems to us that the right oi the plaititiffs to main- 
tain the suit WHS edear, and so the (^mri of fuvt instance 
decided. On appeal^ however^ the Icanied nistrict ..Judge, 
though uplndding the view of the law propounded by the Court 
^of first instaiux)^ came to the concdusion that i.lu^ caso was not 

one in which the (lourt in the e^eindse of its di^(‘re^.ion should 

grant a, nuuidatt>ry injunction, for reasons whioK .appear to us to 
1)0 wholly {‘rroneouH. He says in the c-nurs(U)f his judgment:— 
^‘Idio loW(U‘ (taudfs view of the law no doubt is ('.orretd^, hut con- 
sidering Uiat the urea was roclainnal!)}' the apptdlant (Fc’., the 
defendant) ami that (others (the plaintiffs iucdudtsl ) wlu> have 
done the same have hoen allowed ffo build on the art'as 4/hus re- 
(daimed without any objection, and tliat no spi^tfial damage has 
accrued to any one, 1 do nob think that the case calls for the 
issue of any injunctions^ Now, the lower appellate (t)urt 
admits that the view of tlie law propounded by the Court of first 
iiiBtanco was fiorreut, but comes to the coiudusion that tlie (knirt 
ought not to grant a mandatory injunction lauuuist^ tln^ plaintiffs 
th^AseU^^^^^^^^d^ unlawful act tf) that for^wMcli 

^ redresS| that is in other words that a 

‘ .^previously committed by d«bif plaintiffs 
redress be given to them in respiait of a wrong <lone 

to them by ‘the \fondant. This is not tln^ law. Then the leuru- 
od District says that no special damage has been proved# 

It ianot necessary in a case of this kind to prove special dumage# 


m 
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Tlie fact that the wall has been constructed upon common land 
is of itself sufficient to call for the interference of the Court, 

Now ,two objections have been raised to the hearing of thS 
second appeal. The first is that no second appeal lies under the 
provisions of section 584 of the Code of Civil Procedure, and the 
second that this Court ought not to interfere where a discretion 
has been exercised by a Court such as was exercised by the lower 
appellate Court in this case. The answer to the first objection 
is that the case comes within section 5S4 because the decision 
of the lower appellate Court was a decision contrary to law as 
specified in the memorandum of appeal. The lower appellate 
Court admitted that the view of the law entertained by the Court 
of first instance was correct, but refused to apply the law to the 
case. This is an answer to the first objection to the hearing of 
the appeal. As regards the second objection, it can be equally 
readily disposed of. The Court below did not exercise a judi- 
cial discretion in refusing a mandatory injunction. It exercised 
an arbitrary discretion, not such a discretion as can be^ termed 
a judicial discretion. For these reasons we allow the appeal, 
set aside the decree of the lower appellate Court, and restore 
the decree of the Court of first instance with costs in all Conrt-^. 

A^i'peal decreed. 
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'Before Mr. Justice Banerji and Mr. Justice Bichards. 

MATA DIN Axn* oTiiBBs (l)ErENBANTs) V. JAMNA DAS anb anoxhbb 

(PLAixxir’rs),* 

Ci%)il Procedure Code, section 562 — Itemand — Broliminary ^oini — Suit decided 
, with reference to some only of several is sties frmnd. 

Held that it is competent to an appellate Court to remand a case under 
BCjption 662 of the Code of Civil Procedure where the Court of firs^instance, 
having foamed issues and recorded all the evidence, 
rgference to its finding upon one or more of the isst"^ 

other issues wndwided. Sheoamhar Sinyh y, Zallu Sf ... r(-(>X ^ 

Joishi v, Kassim (2yf olio wed. ^ 


>f / a 

^ 


iviata Prasad, 


■•^Pirs^ Appeal No. 112 of 1904 from an order of 
District Judge of Cawnporo, dated the 24th of August 19f 

(1) (1886) 1. L. R., 9 All, 60, (2) (1892) I. 16 Mad., 207. 

foot-note. 
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Tiie plaiotiffn in this oa:se brought? their svU., tor ret^ovcny 
of a certain sum. of mout'y on the biisis nf jui award of arhitva^ 
tors. lu tluuilter native they claiuveil the Miiiie tuu<mntas due 
to them on the ha.'*'is of an alleged compromise whie.h had i.akim 
place during the pendency of the proocedit?g‘^ befoia^ the arhitra- 
tors, Tlmre were three defendants^ of whom Kos. 2 and ;} 
were no parties to tliiC arbitrutitu\ proeeetlings. The (’!ourt 
of llrst instance (8n!>ordinate dudg’o of ( awnpore) franual fair 
issues^ tln^ first of wduch was as fdlows:— ' Wludher the arbi« 
trators made and prononneed the award srnal upon; and whether 
iti can be enforced against the dtdendaiits Nos, 2 and 32'" The 
Court trietl the first portion of this issue, and came to the 
conclusion that the juvard was invaHtl atid <a)iild not he 
enforced against any one of the ilc.temhuits. It then pro<*coded 
to considm* the question of the compromise, and held that the 
claini as luiscal <)n it was barred by limitation, the Court being 
of oi>inion that a note of hand, whioh, it was nllegial^ saved 
the oi>eraiion of limitation, as it contaiiuMl an acknowletigment 
of liability, was notgenuino* Upon appeal the lower appellate 
Court (r)istri<d» Judge of Cawnjnu’e) differing' fiaim the Court 
of first instance, held tlmt the award was a valid doc.ument and 
could bo enforced. It was also of o[>init>n that the note of 
hand on whiidi tlm plaintiffs relied was a getmine doenment. 
Ah the Court of first instanco had not trietl a portion (d* the first 
issue and also tlm second and third issues whitdi related to the 
other (juestions iirising in tlio suit, it remarubnl tiu) <;ase under 
section rd>2. In the view whic-h the (Cmt of first instanco 
took of the fir4 issue it was unnecessary for it it) try the other 
issues to which we have reforriHi Against tliis tu’(l<‘r of remand 
the defendants appealed to the High (tmrt. 

Mr, W. JL iW^cr, for tJie appellants. 

for the respondents. % ^ 
JJi*-^Tliis is an appeal from mi 
under seetion filW of the (kale of Civil 
PrQQediL ^ ^,l*^e, i?]ain tills respondents brought tlieir suit for 
recovery of a \tttin sum of nmnoy on the basis of an award of 
arbitrators. J?u alternative they idaimml the same amount 
as due to them on Urn basis of an alleged compromise which had 
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taken place during tbo pendency of the proceedings before the 
arbitratbi’S^ There were three defendants, of whom Nos. 2 
and '3 were no parties to the arbitration proceedings. The 
Court of first instance framed four issuer, the first of wdiich was 
as follows: — Whether the arbitrators, made and pronounced 
the award sued upon ; and whether it can be enforced against 
the defendants Nos. 2 and 3.^^ The Court tried the first portion 
of the issue, and came to the conclusion that the award was 
invalid and could not be enforced against any one of the defend- 
ants. It then proceeded to consider the question of the com- 
promise, and held that the claim as based on it was barred by 
limitation, the Court being of opinion that a note of hand, 
which, it was alleged, saved the operation of limitation, as it 
contained an acknowledgment of liability, was not genuine. 
Upon appeal the lower appellate Court, differing from the 
Court of first instance, held that the award was a valid document 
and could be enforced. It was also of opinion that the note of 
hand on which the plaintiffs relied was a genuine document. 
As the Court of first instance had not tried a portion of the first 
issue and also the second and third issues, which related to the 
other questions arising in the suit, it remanded the case linder 
section 562. In the view which the Court of first instance took 
of the first issue it was unnecessary for it to try the oth^r issues 
to which we hgve referred. "* 

It is contended on behalf of the appellants, the defendants to ' 
the suit, that the suit had not been decided by the Court of first 
instance upon & preliminary point, and that consequently the 
lower appellate Court acted beyond its jurisdiction in remanding 
the case to that Court under the provisions of section 652. This 
leads us to the question what is meant by the words a prelimi- 
nary point,’’ in section 562 of the Code of Civil Procedu^*^^ The 

question is one not free from difficulty. " S 

l]n decided upon the provisions of seek 
stood before ifs amendment by Act No. * ..tbbo, -//ere 

might have been considerable force in tfie n ^ of the 
learned counsel for the appellants; but since amendment of 
the section, and the omisBion from it of ^tlie words ‘kso as to 
exclude any evidence of ffict which appears to the appellate 
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Court* e^soiitvial to tho dotermirjatiou tho rirjhis of tho particvs^^ 
\vo iiuiBt take tlio Legi^'l^ to luave iutcoulotl tloit a wUlvv 
lueaning sluiulrl bo attac^hoil t»:> the wonls than t-hoy would 
nnlinurily loair. Tlu) sootiou has luaui ono’-ddorod by this (tmrt, 
and other High (tvurls. In Skeo^vnikt r t^nitjh \\ l,alu> Siuijh 
(1) ^Tr. dust-ioo Malunood hehl as folb) \vs 'Flo ex;>rt\s^ion 
‘ pridinunary poiidv^ usod in that sootion is n*d- ^sudinod to Mudi 
legal poitits «uHy as may bo ploaitod in bar of suit, but (auu- 
piaduuuls all sue.h prujits as ma,Y have pn^vouted the (tairt Ironi 
<lisp >o‘ng of the oaoA on the merits \vhei4u>r Hindi points are pure 
questions of hvw or pure quOMaons of faetd* The same view was 
held bv the Mailras High Court in ihttii C/unu/rft Jashl v. 
Ifttil Iv(.!<si}ih (2)* In tliat ease Mi\ dustitu' l>est said, at page 
212: — I take it that a suit is disp,>sed of t>n a preliminary 
]H)int withii^tdve ineaning «if sevdoon fubi when by rt'ason of the 
delusion on one or more of the issins rtnsualed in the e.jise there 
has been no uoe,essity for tho eonsidorat ion of tho otlu'r issne.s ; 
and that if in sueJi a ease the apptdlato ttuirt finds that the 
issues nnnsidoretl have been wrongly thsubbol and the suit in 
oonseqtumei' wrongly dismissed, and that a eiuisiiloration of tho 
otlu‘F isuies is nee<»ssary for a priqier disposal of tire snit, a 
remand is albnvabled^ We think thai< l-he interpretation put 
upon the wonls ^^preliminary pointC^ is at hsast a eonvonienli 
oiHMuul was fwdlrahly what the Ht'gislature int^ndmi when it 
amemled sisdaon 5(i2* As the (lonrt »d’ first in>tantfr' tlid not 
decide this ease upon the merits in consetpiemu^ of the cauudusion 
at which it arrived on the que^daou tiftlie validil.v td'tho award, 
and also on the (juestion tif Umitatimi, we tliink the Court 
boh)W acted wuthin its jurisdietiou in remanding the ease 
• section 1)02* 

disiniss the appnal with costs. ^ 

,/l />jJer/Z (//soa/s.sv’r^. 




(2) (1802) I. u, m, le C07, 
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Before Mr. Justioe Banerji and Mr. Justice Richards. 

" Attl AKBAR AND OTHEBS (Defendants) «. KHLTRSHED ALf and 
ANOTHER (Plaintiffs).* 

Ciril ^Procedure Code, section 639 — Reme'io of judgment f rom order 
^ . gratiting a review — G-rounds for such a^jpeah 

Wben an application for review of judgment has been granted for ** any 
othei* sufficient reason,” the sufficiency or otherwise of the reason for grant- 
ing it is not a ground of appeal within the meaning of section 629 of the 
Code of Civil Procedure, 

Per Richards, J,— But the fact that the Court fee on the plaint, at first 
held to be inadequate, is afterwards found to be sufficient is a good ground 
f or granting a review of judgment. 

In this case the plaintiffs^ suit was dismissed upon the 
ground that the plaint was insufficiently stamped, and that by 
the time the deficiency was made good the suit was barred by 
limitation. The plaintiffs applied for a review of judgment 
upon the ground that in reality the court fee which they had 
originally paid was more than sufficient. The "Court (Addi* 
tional Subordinate Judge of Aligarh) found that this plea of the 
plaintiffs^ was correct and granted the application fofl' review^ 
and directed that the plaintiffs^ ^.ppeal should be heard on the 
merits. Against this order the defendants appealed to tlie 
High Court. 

Ahdul Raoofy for the appellant-^. 

Munshi Ghula'^n Mujtaba, for the respondents. 

Banerji, J.—This is an appeal from an or^l^r admitting an 
applicataon for a review of judgment, and is made on thegronndi, 
that the Court in granting the application has contravened the 
provisions of section 626 of the Code of Civil Procedure. The 
only clause of section 626 which may apply to the case is clause 
(6) of the proviso to that section. The first paragraph of the 
section does not apply, nor does the second, as Tihe Cc^ \ has 
recorded reasons for granting the applicat-**"' 
prwisO is in our judgment inapplicabh 
«iot granted the application on the gro 
evidence.” It was of opinion that tl* 
reason for’ granting the application with f 
623. 'Whether the Court was right or ^ ^ on 

* Eirst Ai)peal No. 146 of 1904 from au ordior o* luhammad Maula 

Bakhsh, Additional Subovdinato Judge of Aligarh, d^. 24th of Septombor 
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that poiot is not a matter whioli we noetl eonni^oi in this appeal, 
iiia^mneh as an appeal fVom im order iMhnit.liiii^: a revihnv (%an ho 
brought on ofie of the throe grontnls mentiotu'd in f-(M*iren 629, 
and on those grotinds only. The iin'njrie!(‘uey ef tlo^ reason for 
whieh an applioation f »r review i^ adniitte<l is n<»t <MHMd' tlu3 
grounds nnmtioneil i n t!iat seetinn ; t!ie aj>peal thm'eforo fails, 
and is <lismis<ed with eosts. ^ 

IviaHAuns, d.— 1 eonenr* I think that if aftsu’ a suit had 
been dismissed 01 ^ the teehnieal ground that, the stamp was 
originally in'^nnie.ieiit it was snhsiapU'ntly found that tlie stamp 
wnis all along snifunent, that faet eonsiittds s a tuosi fit.ting ground . 
for granting a review and is eWarly other snflieient ground 
within the meaning of s<:Hd.;ion U:1S, 

Appeal dismissed* 

8ir John fudgkii nni Mr, Jnaffeti 

Sir WUiimn Burkiit, 

JACKH LAL AKi> AXoTniai, (DurrNnArrs) r. KIH W, K. (PiiAiVTiFr).* 

S nit for t^ptudjlo porftrmtfHoo-^^^-jfosir-^rtrrr f\r rpnrmd rurfum of 

dooummt^^^Timo^ ioholhi^r or m>f of fho o-anmor 11 / n otmiroof, 
plaini.ttT h\mhI for inn'OrrmH-nri* of % r«vtnuuit for reiit^wal 

BonOiou'g in iw 1 s!ih(% iimteriiU rl}uv»«^ ef wlOu’h \vu« an f<»U<nvH ; ** AfitU' Ui« 

cix pi nation ths naid irran it the phaU no tlu^ e5oM*ut,fi,wt ^Uall 

havo no ohjonliou whairvor to ronrw iho Irano for n furllo^r tornii of iovouty 
yparB on tiio iomxn in oonHidofatiou of payiootU of tho root monlitmtul in 
tho Thoro was nothinic ia tlu* loup 4 ? to iniUrato that of tuioniion 

to ronow w.iB to ho j^ivoo hoforo iin ok p* ration. 

ou a coUHtruoUou of iho loapo that tiino w.iH xoit of tho ohhouoo of 
tho contract, and that tho plalntitf hud not forfoiio<! Ihp right to have Uio 
Umuo roTUuvod hy roapon of having ulhnvod pomo nomtluMo olajoo aft«n’ tho 
expiration of tho origiixal iortn hofoio lio gave notice to tho dofondantu of hiu 
jniotUion to take advantage of tho covenant for renow^U. 

Tins appant, tunl also Seeond ApptnUsNes. Itil, 162 and 1(53 
of * it of two snitH lirought by the plaintiff m^dur 

■“■‘"•■'■tan 00 s, OnoGur Prasad Hluiknl, on •the 
iuted a lease of a plot uf land Jn favoni 
piaim .‘rin ttf twenty years, with a eovtmant Tor 

renewal e ttnnn at the optivm of tin* plaint.iff. Ue also 

^HocondApp' |o, of UHhh from a tiooroo of d, Lmunan. Din^ 

tnot Judge of (jawupOrj, dated tho iind of Hovoniit»or Ituri, contlrining a 
docroo of UaneJit Kanhaiya Lab M, A.^ Munnif of nawnporo, dutotl tho doUi of 
Sopti»b©r IDOL 
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on the 24th of February 1880, executed a lease of another phdf 
of* land, for a like term of 20 years, containinfjj a sinuIjM; 
covenaixt for renewal. The term of the first lease (^xpinal 
on the 27th of June 1899 and the term of tha second h‘:ea^ on 
the*24th of February 1900. Upon the jdots of ground a, laotoi’v 
was l)uilt by the plaintiff. On tlie 30th of Oetolx'r 1899 the 
lessbr Gur Prasad ShukuPs roprosentatives sold and oonvov<nl 
their interest in the property to the present appellants, .Ni> 
‘notice of this transfer wavS given to the plaintilf. On the 24,th 
of January 1900, that is, some months after the expiration of 
.the term of the lease of the 27th of Juno 1879, the plaintiff 
served notice upon the representatives of the lessor of his cU'sire 
to obtain a renewal of the lease in accordance with the covon« 
ant contained in it. At this time it is to be observed that one 
lease had expired, but the term of the other had not yet 
expired. No notice was taken by the reprosenlatives of the 
lessor of this notice, and some time elapsed before the plaintilf 
discovered that his lessor^s representatives had transferred tlu^ir 
interest to the present appellants. On discovery of tlie sale to ^ 
them, he, on the 2Stli of January 1901, served a noli eo upon 
them requiring them to execute renewals of tlm two jeases 
under the agreements contained in them. T\m notice was served 
after some preliminary negotiatioiiB with them on the subjeet. 
The provisions of each of the leases in regard l^o reiuwfni have 
hem tra^islat^d as follows: — After the expiration df the said 
term, if the lessee shall so desire, the executant shall Imve no 
objection whatever to renew the lease for a further term of 29 
years, on the terms and in consideration of payment of the rcuit., 
mentioned in the leased^ The defendants refuhed b) r<uunv the 
lease and the plaintiff* thereupon, on the 8th of March 1901, 
instituted a suit claiming speciJfio performance o * 
for •renewal contained in his lease of tbe ^ 

The* Court of first instance (Munsif of \ 

claim, and* this decree was an appeal con( *tuu 

Judge. The defendants appealed to the High ' 

Mr.!S. B. O’Oonor and Muhammad hhuc or tlie appel- 
lants. 

% 

Mr. 0. Dillon, for the roBpoudeut. 
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Stani-eY, C. .T., aiul BlTRKiTT, ,1.— 'Fliis ap]>oal, as also 
Hwiond AiMH'als Nos. 101, 102 and 1(!8, arises out, oft, wo suits . 
oroiudO, Ov tiu' idai idlin’ respondent for tlio speeifio la'rionnanee 
of n, coven ant for voiunvnl contained in two Icu-es. One (fur 
Tnisad Hhuknl, on the 27th of June IS7!>, cvecuti'd a lea e of 
a plot of land in favour of the plaintilV for a term of 20 years, 
with u covenant for renewal lor a like term at the option outlie 
plaintiir. He also, on the 21th o{ Kehniary IH.HO, exeeaited a 
lease of another plot <d’ land for a like term of 2d years, e,on-. 
taiuini;; a similar covenant for renowal. J'lie term of the first 
lease expired on the 27th of June 1890 and the term of tlio 
second lease no the 21th of February 1900. Upon the plots of 
ground a faetery was hnilt hy the phuntiih On the 30th of 
Outoher .1899 the lessor (lur I’rasiul ShnkuPs representatives 
sold and conveyed their interest in the property to the present 
apjadlants. No notie.e of tliis traiisfer was given to the plain- 
tiir. On the 21th of January 1900, that is, some months after 
the expiration o! the term of the hMoe of the 27th of Jane 
. 1879, the pluiutitl served notiue U|)on the repre-entatives of the 
lessor of his desire to uhtain a renewal of the lease in accord- 
ance with the covenant contained in it. At this time it is to 
ho ehservetl that one leioe had expired, hot the term of the 
other had not yet expired. No notice was taken hy the repre- 
sentatives of the lessor of this notice, and some time elajised 
hoforo the philtdlif discovered that his lessor's representa- 
tives hail transferred their interest to the presmit app_ellaid;s. 
On discovery of thesale to them, ho, on the 2Sth of January 1901, 
served a notice upon tliem requiring them to execute renewals ef 
;* the two leasts under the agreemonfa contained in them. This 
J’ter some preliminary negotiations with thoin. 
e provisions of each of the leases in regard to 
Yanslated as follows: — “ After the ext>i»“ 
f the leasee shall so desire, the exeofltaot 
whatever to renew the lease for a fiirther 
to terms and in cmishleration of payment 
ed in the leas©.’' This is a simple agreo- 
tho lessor to renew the leascH for furtlier 
if the loBHCO after the expiration of the term 
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of the leases shall -desire to have them renewed. It is to be 
obs^erved that tliere is no provision that the lessee shall intimate 
his desire to obtain a renewal within any particular time ; time 
in fact was not made of the essence of this contract. Now if 
tjim§ had been of the essence of the contract, the contract being 
unilateral, that is,* creating an option privilege in favour of 
one^f the contracting parties, strict compliance with the terms 
of the contract as to time would have been required, but there is 
-an entire omission of any restriction upon the right of the 
lessee to obtain renewals in the matter of time. It was only 
obligatory upon him to require a renewal, or renewals, to be 
granted to him within a reasonable time after the expiration of 
the terms of the leases. The defendants appellants, we may 
observe, have been in no way prejudiced by any delay which 
has occurred. If on the expiration of the leases they had 
required the plaintiff to determine whether or j?.ot he would 
exercise his privilege and take the renewals, and he had neglect- 
ed to do so for any considerable time, then the defendant 
might no doubt rely upon such laches and delay as ah answer ^ 
to a suit for specific performance. But nothing of the kind has 
happened in this case. It seems to us on obvious principles of 
equity that the plaintiff was entitled to maintain his suife for 
specific performance and that the decrees of the Courts below in 
his favour must be uphold. We therefore dismiss this and the 
connected appeals with costs in all Courts. 

As regards the amount of fees which have been awarded in 
the Courts below and also as regards the fees of counsel in this 
Court our atterftion has been called to the fact that in the Court 
of first instance both parties applied to the learned ‘^to gi ve 

a fee in excess of the ordinary fee owing t*- ^f 

the questions raised in the suit and to t^ 
tipae was occupied in the disposal 
befere'^us, though several grounds 
only one which has been supporte- 
have served notice of his intention to 
expiration of the terms of the lease! . 
appeal have been abandoned, but no do was 

prepared to argue the several other questiot. uich were raised 
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in thoConrli bolow nnd whinli are referrei! io in the gromulH of 
appeal. We think under the eircnmatances and' having regard 
tf?M.h(Uie.tion oi tlu> parties theinselvea^ that the fees should ho 
liiglier than those preHtnibed by the rules. ataan'dinglv 

direet thni, in resp(‘et cd' the hearing in the ('‘unrt oflirht instaneo 
a foe of lis. r>() should he alloAretl in earh cnaso, in thV lower 
appellate (k>nrt a fee of Ivs, 100 on eindi appeal^ andinjhis 
(^iurtafeenf Rs. 100 on eaeh appeal, that is, the fees in the 
three (kuirts shall amount to Its. 600 altogether. 

This disposes of this appeal and also appeals Nos. 1CI2 and 
1(>3 of 1002 and aho the ohjeetion ttnder secdhm 60l oi the 
O(\deof(hvil From! u re in Setjond Appeal No, llU of 1003, 

A 'ppml ilhm inmL 
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JmftW and 3/r. 

HITKAM HtKtUT (DtantruomroKn) r* KACUiunUv SAUAN (OarreTon).* 
'f^xt^puNiin Ci#a7< IVtH'fdmrp f’^rOVm 27S — nahima 

wef />i‘er n^t pntiitpd fa infprppnp in prm 

In a Halt fer #inle en n niertg.fig«i the iikliiilf' ebifilnetl n ileerre nni\ an 
(jftltn* al>metU.e for mUe ef th© niertga^ml uttun^riy. A perwen whi> Imtl not 
boon a prriy to the lnl«nnanttHk allrginiir hhnHtdF to bo a prior nmrtgagro, 
nnd objocircl to «ah% ant! tha »ak wa» ntoppotl. that the prior 

inortfcag^e, If he were oxa% wa» not entithnl to intervene In then' exeeuilon 
procetnlingH ana that the order allowing hifi obji'otion waa pa^mal without 
Jnrimllotlon and wan a propor fsnbjeet for revision. 

In this caso otio Hukam Hinjijh hronght ii suit for sale on a 
mor(ip;:iKo and obtained a dwsroe and an order absolute for sale 
of the jno''<""~'*''''» 5 rnporty. nafrliubir Saran filed an objciition 
)ttn^ the decree, in which bo took exception. 
^ m.'rtgagod property upon the ground. that he 
sgageo and had not heen made a p^rty 
■ suit, notwithatanding that, his mnrtgago 
, t.. j <leoreo-hol<ler must he taken to Imve liad 
<10 Court (Munsif of Mcenit) a<!copted Miis ploa 
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and stopped the sale. The decree-holder thereupon applied to 
the High Courts for revision of this order. 

The IToh’ble Pandit Madan Mohan Malaviya^ for the appli- 
cant.’ 

Banjjkji and Eiohards, JJ. — This application must be 
allowed; The applicant, who is a puisne mortgagee, obtained a 
dec<i;ee.for sale without making the respondent, who claims to 
'be a prior mortgagee of the property, a party to his suit. He 
.obtained an order absolute for sale and then proceeded to sell 
the property in execution. Thereupon the respondent, claiming 
to be the prior mortgagee of the property, objected to the sale 
*of the property, and contended that his prior mortgage ought 
to have been redeemed. His objection was allowed, and the 
Court made an order to the effect that the property should not 
be sold. We are of opinion that this order was passed without 
jurisdiction. Section 278 of the Code of Civil Procedure did 
not apply to the case,, as the property sought to be sold was not 
attached in execution, but the decree had ordered" its sale. We 
are not aware of any provision of law under which the -respond-., 
ent could legally intervene. The Court executing the decree 
was bound to give effect to the decree as it stood, and as the 
decree ordered sale of the property, the Court had no power to 
go J)ehind the decree and investigate the existence or non- 
existence ofa prior mortgage. The decree-holder could only 
proceed against the property at his own perrL and the prior 
mortgagee, if such he be, could not be damnified in any way. 
As the order complained of was in our judgment passed without 
jurisdiction, we allow the application and set aside the order 
with costs. 
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appellate civil.: 

*** Ml** timi J/r. 

WAHn>“UN“NISSA ATi'P ariu'im (JpTH'niKN^T-PiimuiH) UlltUIIAUI ais'P 
A n o t n liR C I > i;p li im u > p p ni h ) , * 

Ciril iVi'tpfrflif w CotlfS 24’1—Jf.rfr’ffftLii Kfttr’r#*#? •Vdl’r* tii 

*4 in Hft aiiuh mh nn ihp 

An u i<ni, tliP of frinstl n nnL'Lii'l^ insnVruHuu 

of a tloonM' vim l«o pin4*' HWtLnt P44pf ihv Cmlo pf Civil Crpooduro I'vou 

nfi or ilui Itppii poiUirniPit J/o/t An/ Chnkriniiiii \\ HfLmiek Chamim , 

Hnipdtii (1) Hwl iini\ifn C/p»f«ia Mnmfiil v, Knii lYni^npmn Bnrknr («) fvllPWPd* 
iVoHUiuw Kumni* iliinmii w Knii Jhhf Snnmt {l^) rpfprnnl ItL 

Tuih whh an apjHnU arining nnt i)f ihn csinniinai nf a dpcrtHL . 
The liecuHU'-linUler^^ iuhIi'P a dearnn for j^nla can^c d ncniain [>ro- 
porty pf the judgiueTit-dcditors tn bn sold t-lu' 20th of 
Rppieinber 1002. TiitH i^alo was nmdirincd oi^ iho 20th of 
Xt^vpinbor 11HV2, the doonai«iio!dorH ilioinsolvos being the auction 
purohasors. i hi the oOth of tin no tf)03 the jtidgnient-jh^btors 
applied to the.(‘liuirt which Isad executed the decree, purporting 
fp do ho under the provi.’^dous ofM>etiiU\ 244 of the (t»de offHvil 
•PnHHHlure, to havt^ thiK**ule of tlie 20th of Heptemher 10(^2 set 
a, Hide upon tht' grotinti that it had becui proenretl by ineannofa 
fraud on the (tuirtand on tlie jutlgineni-dehturH. It wan said 
that the property whtoli hud linen sold was amu^stral property 
an<l that tlie iLKe<uition of the decree slnuibl therefore have heon 
transfer^ied to the (adleedru* under ilie provisions of setdion 1520 
of the ("odiL Tint application made various atlegi?taons^of fraud 
in respect of tlui execntimi protanulings and tlu* unction sale. 
The Coc^fc ‘c*' t instance (Munsif of Khnrju) allowetl tlie 
applitjafcion^tml jd-n the aale4 On iippeal the lower appeU 
late Court ^^clditbofaiOistriat Judge of Aligarh) refuHiul to go 
into the, 

(udT 




i^iso, being of opinion that n<^ such appli- 
:/dw made under see, tion 244 of the Ccule of 
• A’‘;^no appeal lay to him. Thejiu^nmnf- 


. 4 ' Ofitni 

11104. ^ 

(X) (xnticnlr’A. 


.fef if!04 frem ti dewo «!* J. 11^ C!|iiiiag', 

,1 dated the IHili ef Miirrln ]iU04. rpvpodiii^ a derrra 
Oo. oiUHir|i, Maioiif ef wait'd tUolUh t.f dauuury 

# 

'\.S8 Ottlfl,, 8% (2j (1H!I0) I. 1.. Jl., 2fl t:i*l<f., 797. 

^1892) 1, h. «., 19 Ciilo., 688. 
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debtors’ applioatian was accordingly dismissed. The judgment- 1905 
debtors a ppeale*d to the High Court. 

Babii 8atya Chandra Mulcerji, for the appellants. "" 

Mr. 'Q: TF, Billon and Dr. Satish Chandra Banerji^ for the 
respondents. 

BaS'ebji and Kichaki>s, JJ.~The respondents obtained a 
decree, foj sale against the appellants and caused certain property 
’ to be sold on the 20th of September 1902. The sale was con- 
, firmed on the 20th of November 1902, the decree-holders them- 
selves being the auction purchasers. The judgment-debtors 
made the application out of which this appeal has arisen on the 
* 30th of June 1903, purporting to make it under the provisions 
of section 244 of the Code of Civil Procedure, on the allegation 
that the sale of the property had been brought about by the , 
decree-holders by perpetrating a fraud both upon the Court and 
upon the judgment-debtor.s. It is said that the property which 
' was sold was ancestral property and that the executi on of the 
decree should have been transferred to the Collector under the 
provisions of section 820. The application of the judgment-^ 
debtors makes various allegations of fraud in respect of the 
execution proceedings and the auction sale. The Court of first 
instance allowed the application and set aside the sale. On 
appi^al the learned District Judge refused to go into the merits 
of the case, being of opinion that the application could not be 
properly mac|e under the provisions of section^ 244 and that no • 
appeal by to him. This view is opposed to f “lings of 

the Calcutta High Court which have bcp* ' ^e may 

refer to Moti Lai Chakrhutty (1) 

and Burga Char an Mandjal v. In 

the case last mentioned it was 1 ve 

a sale set aside on the ground 
section 244, even after the sale w, 
to be in consonance with the prir : 

Council in Prosunno Kumar 8 
The lower appellate Court was th 
entertain the appeal and to try 

case by the parties. We need I .. 

(1) (1898) I. L. R., 26 Calc., 826, foofc-not©. R., 28 Calc., 727.. 

(8) (1892) I. h. R., 
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roj>roHontfnii«>n nuide by the decree^heldnr ilud, the property was 
tion-aiuu\4ml waB ivot in faefc that fao.t adoiu^ would not 

mak(^ his eonduet rratiduleiit unless tlu^ repn‘>('nta.ti«m was. made 
with fraudulent intent. Asj however, the e,ase \vas diHuded upon 
a pridinvinary point and tlie deeiidnn ui>on that point is., iu'our 
•pinion, erroneous, 'vve allo'w the appeal and renmnd the case 
nuiler se<5tion fiti'i of theCfode of CHvil Procedure for tri4l upon 
the nuunts. (!ostH hero ainl hitherto will follow the event. 

Api^^al tlvenyd anti tuiuse rtinitmicd. 


Mr* IhtMrji ttmi J/r. .lnt/iVf? iUrhixtiia, 

IIIIV(1AT lUtlAlll LAL (.IriuniKNT-nrjiTim) «?. UAM' KATH 

Avl Mth Xr iijT ]S77 f lmlmn IdmiUitnm Art 

o/* iftfvimf mimiir ifiuu'ifon/ 

iimt, 

ihdd thni tfa> ptnwvti whom.' aiiaovHy would* mut*r NiuUioti 7 of thulndittu 
l/uui{atit>n Acl, IH’/V, «avr thu oimraliun of Hiuiiat iiUi lunni hu ihu pt'vjfou 
* who wan cntitlod to hiutig the »oii m mnko fho uppiCuO itn\ on lh«^ dalo from 
whtoh tho liorUnl of Utnitaiioa for th«‘ pnvruoihir rout or nppIU'iit ion wan totm 
rt'rhouotL Auo/^mio# Pramtd v, Mkm^nufu (1) fotlowod. 

d'HlH a}>pi'a! iCiOJe otit of mi npplionhttu tor exisuitiou of a 
dettree luatle under the followinji^ eirtuuustanees. On the (ifcli 
t»f hVhruary IWH, one lliujnath ttbiainod a tleoree under Heetiun 
88 of the Transifin’ of Property Aet, iH8‘2| af^ainsi |{hagat IJihari 
,La!. On the 21st of March IHUd, the t!etnT('«liulder’^t>htaimHl 
an ortler absolute for salt* utnler se{;tiun HJ> of the AcL Jle 


ouHt on 

N a th , w 1 1 i |b 

ative. .b^*^ 
tluA 




'^^nher I8b7 Ieavinj»: his "|»;raiulson Bain 
^uinor, as his lien iiiul legal rt^present- 
'.fed the ago of majority in Ib08. On 
Bam Natli appliotl for sale of tln‘ mort- 
'.ni Qf the demam held by his grand- 
vlhMttnce (Munsif of Nagiua) allowed 
'oliioclioiit to the etteedi that tWiMuition 
ixl by limitetioD hihI Hout)r<Unp:ly n'jnotoct 


•Mrifc Apu 'W4 ardor Me. Wof lUuS funn im order of Itifidlt OtraJ 
Klslioi* Dafc, Suh.^ m of Memdahad, dated the idth of Oritdmr 1004. 

(1) W««kly Mel©»i IBSi, |i. 40, 
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Raol Natli’s application. On appeal the Subordinate Judge of 
Moradabad reversed *tlie Mnnsifs order, holding that execution 
l#as "nob time-barred, and remanded the case to the first Court 
to proceed .with the execution, Against this order the judg- 
ment-debtof appealed to the High Court. 

Mnii^i Qiilmri Lai, for the appellant. 

Di\* Tej Bahadur Sapru, for the respondent. 

Bctebji ,and RiOHAHns, JJ. — In our judgment this appeal 
must prevail. The question is whether the application made by 
the respondent on the 9th of April 1904 for execution of a 
decree under section 88 of Act No. IV of 1882 passed on the 
6th ■ of February 1891 was’ time-barred or not. The decree was 
obtained by Baijnath, the grandfather of the respondent, who 
also obtained an order absolute for sale on the 21st of March 
1896. He died on the 11th of December 1897 leaving the 
respondent, who was then a minor, as his heir and legal repre- 
sentative. The respondent 'attained majority in 1903. It is 
manifest" that the application of the 9th of April 1904 would he 
beyond time unless the operation of limitation was saved by the 
provisions of section 7 of the Limitation Act. That section 
provides that if a person entitled to institute a suit or make an 
application be, at the time from which the period of limitation 
is to be reckoned, a minor, he may institute the suit or make 
the application after attaining majority within the same period 
as would have, otherwise been allowed for the suit or applica- 
tion. It is cleAr that the person whose minority would save the 
operation of limitation must be the person who was entitled to 
bring the suit or make the application on 
the period of irmibatlon for the partr""'^ 
was to be reckoned. In this case it h 
.should'be reckoned from the 21st ojfcMa. 
order absolute for sale. The person who ' 
tho application for execution 
W;as a minor. Consequently the*.^ 
not,, avail hjmself of the benefit ^ section^ 
ordinate Judge holdg, that as I *ijnath ana v 
Nathwwre members of a joint Hindu famjJl^y 
interested in the decree, and was therefiore ( 
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